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ARGUED  AND  DETERMINED 


IN 


THE  SUPREME  COURT 


OF 


XORTH    CAROLINA 


DECEMBER  TERM,  1842. 


ANDREW  W.  KILLIAN  vt-  ANDREW  FULBRIGHT  abd  oth«n. 

An  objeetion  to  the  jurisdiclion  of  the  court  in  a  penal  action,  becauve  Oeeembr  r 
the  action  was  not  broaghtin  the  county  where  the  offence  was  com-     i843« 
mitted,  must  be  brought  forward  by  plea  in  abatementi  and  cannot  be 
taken  on  the  general  issue. 

The  case  of  Green  v.  Mmgunif  2  Murph.  39,  cited  and  approved. 

This  was  an  action  on  the  case,  brought  in  Macon  Supe- 
rior Court  of  Law,  and  tried  at  the  Fall  Term,  1812,  of  the 
Superior  Court  of  Cherokee  county,  before  his  Honor  Judge 
Pearson.  The  action  was  brought  under  the  Statute  in 
relation  to  the  removal  of  debtors,  Rev.  Stat.  c.  50,  s.  9,  and 
the  plaintiff  declared  that  the  defendant,  with  an  intent  to 
hinder,  delay  or  defraud  his  creditors,  aided  and  assisted  in 
removing  one  who  was  a  debtor  of  the 

plaintiff  out  of  the  county  of  Lincoln.      The  defendant 
pleaded  the  general  issue.    The  court,  on  the  trial,  intimat* 
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December ed  an  opinion  that  thp  Statute,  upon  which  the  action  was 

brought^  was  a  penal  Statute;  that  the  action  was  therefore 

Kiliiao    local,  and  could  only  be  sustained  in  Lincoln  county.    The 

Fttlbriffht. ^^''^^^"S  ^^^^^  were  then  agreed  upon  by  the  Counsel:  At 
the  time  of  the  removal,  the  plaintiff,  the  defendants  and  the 
debtor,  all  resided  in  Lincoln  county,  and  the  defendants  still 
reside  there.  The  plaintiff,  aAer  the  cause  of  action  arose, 
removed  to  Macon  county,  and  there  commenced  this  action. 
He  afterwards  removed  to  Cherokee  county,  and  the  case 
was  regularly  transferred  to  the  latter  county,  under  the  pro- 
visions of  the  Act  of  Assembly.  The  plaintiff,  upon  the 
intimation  of  the  opinion  of  the  court,  submitted  to  a  non- 
suit, and  appealed  to  the  Supreme  Court. 

Clingman  and  Francis  for  the  plaintiff. 
Wood/in  for  the  defendant. 

Gaston,  J.  Admitting  that  the  action  in  this  case  is  to 
be  regarded  as  a  penal  action,  the  nonsuit  was,  nevertheless, 
improperly  ordered.  It  was  decided  in  the  iCase  of  Green 
V  Mangum^  3  Murph.  39,  that  the  objection  taken  to  the 
jurisdiction  of  the  court,  because  the  action  was  not  brought 
in  the  county  where  the  offence  was  committed,  must  be 
brought  forward  by  plea  in  abatement,  and  could  not  be  ta- 
ken on  the  general  issue. 

The  judgment  of  nonsuit  must  be  reversed  with  costi, 
and  a  venire  de  novo  awarded. 

PcB  Curiam.  Judgment  reversed. 


OF  NORTH  CAROLINA. 


JOSEPH  BLLER  ra.  WILLIAM  B.  ROBERTS. 

Viheit  ■  wiioesi  illegBi  that  he  was  unable  lo  atlend  coeri,  ihii  inibili-  Deeamber 
1;  musl  be  decided  b;  [efeience  lo  the  model  of  traTclliag,  which  are     1B43. 
Id  ate  in  ihe  commnnlly.  — ~ 

If  mode*  of  con*e;3ncf  (a  tbe  coDit,  which  arenol  impracticabte,  eilllt 
ltd  Dothiog  is  ebewn,  on  the  part  of  the  petaon  lammoned,  thai  iheM 
wpte  DOt  wiihio  hi4  power,  hie  non  atiendaoce  camiol  be  ailTibnied  lo 
ioabiiilj. 

This  was  an  appeal  from  the  Saperior  Court  of  Law  of 
Bancombe  county,  nt  Fall  Term,  1842,  his  Honor  Judge 
Pearson  presiding.  A  set.  fa.  was  issued  against  (he  de- 
(eadanl,  to  shetr  cause  vtliy  the  fine  imposed  upon  him  rtiH 
for  not  attending  ns  a  witness  at  the  Aprii  Tenn,  1839,  of 
Buncombe  Superior  Court  of  Law,  should  not  be  made  ab' 
«o!«le.  The  defendant  relied  upon  his  plea,  that  he  was  un- 
able to  attend  court,  in  consequence  of  an  injury  upon  his 
knee.  One  witness  swore  that,  on  the  Thursday  before  April 
Term,  1839,  of  Buncombe  Superior  Court,  the  defendant 
tut  kis  knee  badly  with  a  wood-axe — that  on  Sunday,  the 
defendant  started  to  court,  and  came  bock  on  Tuesday — that 
the  defendant's  knee  vias  swells  very  badly — that  he  was 
not  able  to  get  about  to  work  for  some  time — that  witness 
ihonght  it  might  have  injured  the  defendant  to  ride,  for  it 
was  about  two  weeks  before  ha  was  able  to  get  about  lo 
work.  Another  witness,  a  son  of  the  defendant,  deposed 
that  the  defendant  staid  at  his  house  on  Sunday  night,  on 
his  way  to  court — that  his  knee  was  cut  and  swelled  bpdly. 
On  his  cross-examination,  he  said  his  father  came  on  horse- 
back, and  went  off  on  horseback — that  he  had  no  crutch  or 
Slick,  and  got  on  and  off  his  horse  without  any  a 
that  the  defendant  lived  about  forty  miles  from  '> 
tiouse,  and  the  witness  about  ten  miles.  Anoth 
swore,  that,  on  Monday  evening  of  (he  court,  he  I 
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December  fendant  about  tliree  miles  from  the  court-bouse — tbat  he  said 

he  was  going  home-^that  he  had  been  to  court  to  file  a  po- 

Eller     tition  for  a  divorce,  and  had  expected  Eller  (the  present 

Roberts,  pl^ii^ti^)  ^^  become  his  security,  but  Ellerhad  refused — ^that 
the  defendant  told  the  witness  he  had  cut  his  knee  with  a 
broad-axe  the  week  before,  but  did  not  shew  the  wound,  or 
complain  more  about  it.  The  case  in  which  the  defendant 
was  a  witness,  was  tried  on  Wednesday  of  the  second  week 
of  the  court. 

The  Court  charged,  that,  to  make  out  the  defence,  it  was 
necessary  for  the  Jury  to  be  satisfied,  that  the  defendant  was 
unable  to  come  to  Court,  either  to  walk,  ride  on  horseback, 
or  in  a  carriage  or  wagon,  without  pain  or  great  inconveni- 
ence, or  danger  of  making  the  wound  worse  by  the  exertiou — 
'  that  when  a  witness  was  too  poor  to  pay  his  expenses,  or 
was  in  a  condition  making  a  carriage  or  wagon  necessary, 
and  notified  the  party,  at  whose  instance  he  bad  been  sum- 
moned,  and  the  party  neglected  to  furnish  the  money,  or  the 
necessary  conveyance,  it  would  be  a  good  excuse  for  not 
coming;  but,  in  this  case,  the  simple  question  was,  whether 
the  wound  on  the  defendant's  knee  was  so  bad,  that  he  was 
unable  to  come,  either  on  horseback  or  in  a  carnage  or  wag- 
on, without  pain  and  danger  of  making  the  wound  worse — 
that,  if  so,  it  was  unreasonable  for  the  plaintiff  to  expect  him 
to  come — ^if  not,  then  he^  had  no  good  excuse  for  failng  to 
come. 

The  jury  found  in  favor  q^  the  plaintiff,  and  a  motion  for 
a  new  trial  on  the  ground  of  error  in  the  Judge's  charge  bav* 
ing  been  made  and  refusei,  and  judgment  having  been  ren- 
dered  for  the  plaintiff,  in  pursuance  of  the  verdict,  the  de« 
fendant  appealed  to  the  Supreme  Court. 

Francis  and  Woodfin^  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Gaston,  J.  We  see  no  error  in  the  instructions  com- 
plained of.  They  are  quite  as  favorable  as  the  defendant 
had  a  right  to  ask.  He  alleged,  >s  a  justification  for  his 
disobedience  to  the  subpcena,  inability  to  attend  Court.  This 
inability  must  be  passed  upon,  and  decided  by  reference  to 
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the  modes  of  travelling,  which  are  in  use  iti  the  commani-  Deeambe? 
ly.    If  one  mode  of  conveyance  be  impracticable,  but  others  ' 

exist  which  are  not  impracticable,  and  nothing  is  shewn  on 
the  part  of  the  person  summoned  to  establish  that  these  were 
not  within  his  power,  his  non  attendance  cannot  be  attributed 
to  inability.  Upon  the  evidence  stated,  admitting  it  to  be 
true,  it  was  scarcely  possibly  for  any  Jury  to  find  the  defend* 
ant's  plea  in  his  favor,  and  he  could  ask  for  no  instruction, 
which  would  have  warranted  such  a  verdict. 
The  Judgment  must  be  affirmed  with  costs. 

Per  Curiam.  Judgment  afl&rmed. 


BARBE  CARROLL  vi.  WILLIAM  K.  McGEE. 

Where  an  appeal  is  taken  from  the  jadgment  of  a  joatice  of  the  peaoe« 
and  is  reveraed  in  the  County  Court,  but  on  appeal  to  the  Superior 
Court  ia  there  affirmed,  the  surety  for  the  appeal  from  the  justice  it 
still  bound. 

A  auiety  foi  an  appeal  from  a  justice,  can  only  be  bound,  according  to 
an  act  of  Aasembly,  when  be  subscribes  his  i^Bmehinuelf,  a  subsorip* 
tioo  by  another,  in  bis  presence,  and  at  bis  request,  is  not  sufficient— 
but  when  he  holds  the  pen,  and  another  guides  it,  to  sign  his  name, 
this  is  a  signature  by  himself. 

Judicial  proceedings  before  a  justice  of  the  peace,  are  conclusive  in  their 
f^ee/«— »but  they  do  not  prwe  themaelvet^  like  recordt— parol  evidence 
may  be  introduced  to  prove  that  they  are  void. 

A  surety  who  signs  an  appeal  from  the  judgment  of  a  justice  will  be 
bound,  although  the  appeal  is  taken  after  the  time  allowed  by  the  act 
of  Assembly  for  taking  an  appeal,  provided  the  opposite  party  consents 
that  the  appeal  may  be  then  taken. 

The  cases  of  Hamilton  v  Wright^  4  Hawks,  383 ;  aiid  JVardem  if  the 
Foot  v  Cfc»pe,  2  I  red.  44;  and  Dolby  v  /onef,  3  Dev«  109.  cited  and  ap- 
proved. 
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* 

Derpmber  An  appeal  from  the  Superior  Court  of  Law,  of  Cherokee 
*^^'  County,  at  Spring  Term  1842,  his  Honor  Jndge  Bailet 
Carroll  presiding*.  The  action  commenced  before  a  Justice  of  the 
^  ^  Peace,  and,  on  a  judgment  being  rendered  against  the  de- 
fendant, he  appealed  to  the  County  Court.  The  plaintiff  was 
there  nonsuited, and  appealed  to  the  Superior  Court,  in  which 
latter  Court,  a  verdict  and  judgment  were  rendered  for  the 
plaintiff.  A  motion  was  then  made  by  the  plaintiff^s  attor- 
ney, for  judgment  against  the  surety,  for  the  appeal  from 
the  justice  of  the  peace.  On  this  motion,  it  was  proved  by 
the  justice,  who  graated  the  appeal,  that  the  appeal  was  pray« 
ed  at  the  time  of  trial,  but  the  defendant,  being  unprepared 
with  surety,  did  not  then  give  it.  The  ten  days,  allowed  by 
the  Act  of  Assembly  for  an  appeal,  had  elapsed  before  he 
saw  the  surety.  The  plaintiff  and  defendant  both  being  pre- 
sent, it  was  agreed  that  the  appeal  might  go  up.  The  sure- 
ty then  directed  the  justice  to  put  his  name  as  surety  for  him, 
and  held  the  top  of  the  pen  while  it  was  done.  It  was  then 
attested  by  the  justice  of  the  peace,  in  the  presence  of  the 
surety  and  of  the  parties.  Upon  this  state  of  facts,  the 
Judge  refused  to  give  a  judgment  againt  the  surety,  and  the 
plaintiff  appealed  to  the  Supreme  Court. 

Clinffmati^  for  the  plaintiff,  objected  that  parol  evidence 
should  not  have  been  received  to  shew  when  the  appeal  was 
granted,  this  proceeding  being  in  the  nature  of  a  record. 
Bain  v  Hunt,  3  Hawks,  572. 

As  to  the  liability  of  a  surety  on  an  appeal  from  a  magis- 
trate, he  citedj  Dolby  v  Jones^  2  Dev.  109.  He  contended 
that  the  taking  of  the  appeal  within  ten  days,  was  not  requi- 
site to  give  the  court  jurisdiction,  and  enable  it  to  pronounce 
judgment.  Rev.  Siat.  c.  62,  s.  25 — that  the  appeal  cannot 
be  dismissed  for  irregularity  after  a  verdict — Smith  v  Neale, 
2  Hawks,  14 — and  that  the  surety  has  no  control  over  the 
appeal.     McGimpsie  v  Vail,  1  Mur.  408. 

Francis,  for  defendant — couira. 

Gastox,  J.  Three  objections  appear  to  have  been  made 
by  the  defendant^  to  the  prayer  of  the  plaintiff  for  a  judg- 
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meHt  against  him.      He  iDsisted,  first,  that,  as  his  principal  December 

succeeded  in  the  County  Court  in  reversing^  the  judgment 1_ 

rendered  by  the  magistrate,  the  defendants  liability  as  surety  CarroU 
for  the  appeal,  was  at  an  end  ;  secondly,  that  lie  did  not  M«G«e. 
"  subscribe"  the  engagement  to  be  surety  for  the  appeal,  as 
required  by  the  act  of  1794,  {Rev.  St.  c.  62,  s.  23 ;)  and  third- 
ly, that  the  engagement  having  been  taken  by  the  magistrate 
afler  the  expiration  of  the  ten  days,  allowed  by  that  act  fbr 
granting  an  appeal,  it  was  taken  coj-am  nonjudice,  and  was 
therefore  null. 

The  first  objection  was  clearly  untenable.  Hie  case  of 
Dolby  V  Jones,2  Dev.  109,  is  decisive,  that  the  surety  for  an 
appeal  from  the  judgment  of  a  magistrate,  is  surety  to  the 
action,  and  is  hound  to  satisfy  the  judgqient,  which  may  be 
finally  rendered  therein  against  the  appellant. 

In  answer  to  the  second  and  third  <$bjections,  it  has  been 
here  urged  that  they  ought  not  to  have  been  entertained,  for 
that  the  certified  proceedings  of  the  magistrate  are  in  the  na- 
ture of  a  record,  and  that  evidence  cannot  be  received  to 
contradict  them.  We  are  not  sitisfied  with  this  answer.—^ 
The  extrinsic  evidence  was  not  offered  to  impeach  xhefoi'ce 
of  the  acknowledgment,  made  by  the  defendant  as  surety 
for  the  appeal,  but  to  shew  that  such  acknow!edgment  was 
noi  made  with  the  formalities  required  by  law,  or  was  made 
before  one  who  had  not  jurisdiction  to  take  it,  and  therefore  , 

was  not  in  truth  what  it  purported  to  be.  The  judicial  pro- 
ceedings before  magistrates,  do  certainly  resemble  records  in 
the  conclusiveness  of  their  rffect,  but  they  differ  from  records 
in  this,  that  they  do  not  conclusively  prove  themselves, — 
Thus  it  may  be  shewn,  that  a  judgment  which  purports  to 
have  been  rendered  in  a  county,  where  a  magistrate  has  ju- 
risdiction, was  in  fact  rendered  out  of  his  county.  HamH- 
ion  V  Wright  ^  Parish,  4  Hawks,  283. 

But  while  we  hold  the  evidence  to  have  been^admtssable, 
we  agree  with  the  counsel  for  the  plaintiff,  that  the  matters  , 
thereby  shewn,  constituted  no  defence  against  the  plaintiflTs 
prayer.     The  act  of  1794  does  indeed  require,  that  the  sure- 
ty for  the  appeal  shall  himself  subscribe  the  acknowledgment 
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Deeember  before  the  magistrate,  and  this  requisition  would  not,  in  our 

opinion  J  have  been  complied  with,  if  the  witness'  name  had 

Carroll    been  subscribed  b^  another  in  his  presence,  or  by  his  direc* 

McGee.  ^^^°'  ^^^  ^^  ^^^  ^^^^f  ^^®  subscription  was  made  by  hint- 
self.  He  actually  held  the  pen  while  the  signature  was 
written,  and  it  was  not  the  less  Ai^r  subscription,  because  be 
had  the  aid  of  the  magistrate  in  making  it.  It  is  true  also, 
that  the  act  of  1794,  limits  the  time,  within  which  a  defend- 
ant may  demand  an  appeal  from  the  judgment  of  a  magis- 
trate, to  ten  days  after  the  judgment  shall  have  been  render- 
ed, but  we  cannot  doubt  that,  with  the  consent  of  the  par- 
ties, the  appeal  may  be  taken  after  the  expiration  of  the  lim- 
ited time.  No  consent  can  give  jurisdiction  where  the  law 
withholds  it,  but  consent  may  enlarge  the  time,  within  which 
a  legal  privilege  can  be  exercised.  Wardens  of  the  Poor 
V  Cope,  2nd  Iredell,  44. 

We  are  of  opinion,  that  the  judgment  below  is  erroneous, 
and  ought  to  be  reversed,  and  that  the  plaintiff  is  entitled  to 
have  judgment,  as  prayed  for  against  the  defendant,  and  to 
recover  the  costs  of  this  appeal. 

Per  Curiam^  Judgment  accordingly. 
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THE  STATE  m.  BENJAMIN  S.  BRITTAIN. 

When  a  Sheriflfhas  aneated  a  defendant  upon  mettu  process,  and  taken  December 
bail,  he  cannot  afterwards  arrest  bimi  upon  tlie  ground  that  the  bail  is     1842. 
insufficient.       -  ' 

An  appeal  from  the  Superior  Court  of  Law  of  Macon 
County,  at  the  Fall  Term,  1842,  his  Honor  Judge  Pearson 
presiding. 

The  defendant  was  indicted  for  an  assault  and  battery  oa 
Eli  McKee.  Eli  McKee  proved  that,  as  Sheriff  of  the  coun- 
ty of  Macon,  he  had  two  capias's  ad  respondendum  against 
the  defendant,  for  about  600dollars-^-thathe  informed  Brit* 
tain  of  the  fact,  and  asked  him  if  he  would  give  bail — that 
Brittain  proposed  to  give  one  Bird  and  one  Cruise — that  the 
witness  told  him  they  were  not  sufficient,  and  he  must  give 
good  freehold  sureties-^that  Brittain  .promised  to  do  so,  and 
took  the  bonds  off  for  that  purpose— that  after  some  time  the 
bonds  were  handed  to  the  witness,  and  he,  without  looking 
at  them,  put  them  in  his  hat — ^thaC  during  the  day  he  looked 
at  the  bonds,  and,  to  his  great  surprize,  found  that  they  were 
only  signed  by  Bird  and  Cruise — that  he  immediately  went 
to  Brittain  and  told  him  the  sureties  were  not  sufficient,  and 
he  must  give  others — that  Brittain  said  he  had  once  accepted 
the  bonds,  and  had  no  right  to  arrest  him  again,  or  to  require 
other  sureties — that  the  witness  insisted  he  must  give  good 
sureties,  as  ho  had  promised  to  do,  or  he  would  arrest  him — 
that  Brittain  refused,  and  the  witness  walked  up  to  arrest 
him,  when  Brittain  struck  him,  and  threw  him  on  the  ground. 
The  defendant  introduced  evidence  tending  to  shew  that 
McKee,  although  he  objected  to  Bird  and  Cruise  at  first,  was 
finally  induced  to  think  them  sufficient,  and  had  accepted 
the  bonds ;  and  that  it  was  not  until  sometime  afterwards, 
that,  finding  they  were  not  good,  he  went  to  Brittain  and  re- 
quired other  sureties. 

2 
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December     The  defendant's  counsel  moved  the  Court  to  instruct  the 

1^  jwry,  that,  if  McKee  had  accepted  the  bonds,  and  dischar^* 

State  ed  the  defendant  upon  that  bail,  he  had  no  right  afterwards, 
Brittain.  ^'^^^ough  the  bonds  turned  out  not  to  be  sufficient,  to  arrest 
the  defendant  and  require  other  bail,  and  that  the  defendant 
was  justified  in  the  assault  and  battery,  as  resisting  an  illegal 
arrest.  The  Court  refused  so  to  instruct,  but  charged  the 
jury,  that,  although  a  Sheriff  accepts  a  bail  bond,  believing 
it  to  be  good,  yet,  if  he  afterwards  discovers  it  not  to  be  good, 
he  has  a  right  to  notify  the  defendant  of  the  fact,  and  require 
other  bail,  and,  if  this  is  refused,  to  arrest  him,  and  the  de- 
fendant is  not  justified  in  resisting — that  the  Court  was  of 
opinion,  that  the  provision  in  the  act  of  Assembly,  as  to  no* 
tice  before  the  Sheriff  is  chargeable  as  special  bail,  being  for 
the  benefit  of  the  Sheriff,  he  is  not  obliged  to  wait  until  he 
receives  notice,  but  may  proceed  immediate^,  as  soon  as  he 
ascertains  the  insufficiency  of  the  bail,  to  arrest  the  defend- 
ant, in  order  to  protect  himself  as  special  bail. 

The  jury  found  the  defendant  guilty.  A  new  trial  having 
been  moved  for  and  refused,  and  judgment  having  been  pro- 
nounced against  the  defendant,  he  appealed  to  the  Supreme 
Court. 

Attorney  General  for  the  St«te. 
Francis  for  the  defendant. 

Daniel,  J.  At  the  common  law,  if  a  Sheriff,  who  ar- 
rests on  mesne  process^  (not  on  Ca.  Sa.)  lets  the  defendant 
go  at  large  without  taking  bail,  he  may  retake  him  at  any 
time  before  the  return  of  the  writ,  and  he  is  not  liable  to  an 
action  for  an  escape.  Atkerson  v  Waiter  son,  2  T.  R.  192. 
Fuller  V  Prest,  7  T.  R.  105.  Watson  on  Sheriffs  12C.— 
1  Archb.  Prac.  85. 

In  this  State,  (by  tlie  Statute,)  if  the  Sheriff  do  not  fake 
bail,  when  he  arrests  on  mesne  process,  he,  himself,  is  special 
bail  -,  and  he  may  then,  as  bail,  arrest  at  any  time  thereaf- 
ter. But  if  the  Sheriff  has  once  taken  bail  on  an  arrest  on 
mesne  process,  in  a  civil  action,,  we  find  nothing  in  the  law 
books,  which  authorizes  him  to  arrest  the  defendant  a  second 
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time  on  the  same  process,  on  the  ground  that  the  bail  may  December 

have  become  insufficient.     In  this  State,  there  is  necessari- . 

ly,  by  force  of  the  Statutes,  but  a  small  space  of  time  between  State 
the  date  of  the  bail  bond,  (when  the  Sheriff  may,  and  does  grittain. 
exercise  his  judgment  as  to  the  sufficiency  of  the  bail,)  and 
the  return  Term  of  the  writ ;  at  which  Term  only,  can  the 
plaintiff  be  at  liberty  to  except  to  the  bail  bond.  If  the  Sher- 
iff might  again  arrest  at  any  time,  and  as  oiten  as  he  pleased, 
before  the  return  of  the  writ,  then  defendants  in  civil  suits 
might  be  put  to  great  inconvenience.  The  danger  of  lossi 
either  to  the  Sheriff  or  to  the  plaintiff^  can  be  but  small,  if 
the  Sheriff  is  prohibited  from  making  a  second  arrest,  whilst 
the  harrassments  and  inconveniences  to  defendants  misrht  be 
great,  by  permitting  him  to  arrest  a  second  time,  on  the  same 
process,  after  bail  had  been  once  given.  We  think  that  the 
Judge  erred  in  this  part  of  his  charge  to  the  jury,  and  that 
there  must  be  a  new  trial. 

Per  Curiam.  New  trial  awarded. 
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STATE  V9.  MALCOLM  SHAW. 

Daeembet  Where  one  is  iodicted  for  refusing  to  assist  an  officer  in  securing  a  per- 
ton  whom  he  has  arrested,  it  is  not  sufficient  to  state  in  the  indictment 
that  this  was  an  arrest  by  lauful  authority ;  the  authority  to  arrest 
must  be  set  forth  io  the  indictment. 

Appeal  from  the  Superior  Court  of  Law  of  Anson  county, 
at  Fall  Term,  1842,  his  Honor  Judge  Dick  presiding.  The 
defendant  was  tried  at  that  term  upon  the  following  indict- 
ment. 

State  of  North  Carolina,   )         Superior  Court  of  Law — 
Anson  County,      y^'        Fall  Term,  1841. 

The  jurors  for  the  Stat^,  upon  their  oath,  present  that  one 
Wi!liam  Bniley,  being^  arrested  by  one  William  H.Gullidge, 
a  deputy  sheriff  in  and  for  said  county  of  Anson,  by  lawful 
authority,  on  the  lOth  of  April,  1841,  the  said  William  Bai« 
ley  resisted  (he  snid  ofiicer;  and  the  suid  WiPiam  H.  Gul- 
lidge,  deputy  sheriff  as  aforesaid,  summoned  Malcolm  Shaw 
'  and  Jacob  Lockhart  to  assist  in  taking  in  custody  the  said 
William  Bailey,  which  said  summons  of  the  said  William 
H.  Gullidofe  the  said  Malcolm  Shaw  and  the  said  Jacob  Lock- 
hart  then  and  there  utterly  disregarded  and  refused  to  obey 
the  same,  in  contempt  of  the  law,  to  the  evil  example  of  all 
others  in  like  case  offending,  and  against  the  peace  and  dig- 
nity of  the  State. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  Elisha  S.  Hubbard,  an  acting  justice  of 
the  pence  in  and  for  the  county  of  Anson  aforesaid,  on  the 
day  and  year  aforesaid,  at  and  in  the  county  of  Anson  afore- 
said, being  in  thedischart^e  of  his  official  duty  as  a  justice 
of  the  peace,  then  and  there  commanded  one  William  H. 
Gullidge,  a  deputy  sheriff  in  and  for  the  county  of  Anson 
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aforesaid,  to  arrest  one  William  Bailey  for  disorderly  conduct,  December 
then  and  there  committed  in  the  presence  o{  the  said  magis- 
trate,  and  then  and  there  communded  the  said  Malcolm  Shaw    State 
and  the  said  Jacob  Locuhart  to  assist  the  said  deputy  sheriff    ^^^^^ 
then  and  there  in  the  said  arrest,  and  that  the  said  Malcolm 
Shaw  and  the  said  Jacob  Lockhart,  in  contempt  of  the  law, 
and  in  ntter  disregard  of  the  said  command  of  the  said  Eli> 
sha  S.  Hubbard,  justice  of  the  peace  as  aforesaid,  then  atfd 
there  utterly  refused  and  neglected  to  obey  the  said  command, 
to  the  evil  example  of  all  others  in  like  cases  offending,  and 
against  the  peace  and  dignity  of  the  State. 

On  the  trial,  it  appeared  in  evidence,  that  the  said  William 
Bailey  was  intoxicated,  and  swearing  and  making  a  loud 
noise,  and  threatening  to  beat  some  person,  in  one  of  the 
most  populous  streets  in  Wadesborough — that  he  was  re- 
quested by  a  magistr-Ue  to  desist  and  go  home,  which  he  re- 
fused to  do,  and  continued  swearing  and  mnkingaloud  noise 
in  the  street;  whereupon,  the  magistrate  verbally  ordered  a 
deputy  sheriff,  then  present,  (W.  H.  Gullidge)  to  take  said 
Bailey  into  custody,  and  carry  him  before  a  magistrate,  and 
Bailey  resisted  the  officer.  The  deputy  sheriff  then  sum- 
moned the  defendant  and  Lockhart,  who  were  present,  toasr 
sisr  him  in  arresting  the  said  Bailey,  and  carrying  him  be- 
fore a  magistrate,  which  they  refused  to  do. 

The  jury,  under  the  charge  of  the  court,  found  the  de- 
fendant Shaw  guilty,  and  judgment  having  been  pronounced 
against  him  in  pursuance  of  the  verdict,  he  appealed  to  the 
Supreme  Court. 

Attorney  General  for  the  State. 
No  counsel  for  the  defendant. 

Danibl,  J.  The  defendant  was  indicted  for  a  misde- 
meanor. The^r«/  count  in  the  indictment  charges,  that  one 
William  Bailey  was  arrested  by  William  H.  Gullidge,  a  dep- 
uty Sheriff  of  the  county  of  Anson,  by  lawful  authority ; 
that  Bailey  resisted  the  officer,  who  summoned  the  defendant 
to  assist,  and  who  refused  to  obey.     The  second  count 
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^**'®'"^®' charges,  that  Elisha  Hubbard,  a  justice  of  the  peace,  coni- 

Lmanded  William  H.  Gnlhdge,  the  deputy  Sheriff,  to  arrest 

State     William  Bailey,  for  disorderly  conduct^  then  and  there 

Shaw,   committed  in  the  presence  of  the  magistrate,  and  that  the 

justice  then  and  there  commanded  the  defendant  to  assist  the 

said  deputy  Sheriff  in  the  arrest,  and  that  the  defendant,  in 

disregard  of  the  command  of  the  justice,  refused  to  obey. 

The  jury,  under  the  charge  of  the  Court,  found  the  defen- 
dant guilty  on  both  counts. 

We  are  of  opinion,  that  the  first  count  is  so  clearly  insuf- 
ficient, that  it  is  not  necessary  to  enquire,  whether  there  was 
evidence  to  support  it.  That  count  is  bad,  because  the  au- 
thority to  the  deputy  Sheriff  to  arrest  Bailey,  is  not  set  forth 
in  the  said  count.  The  statement  that  tiie  arrest  was  by 
lawful  authority^  is  not  sufficient.  The  grand  jury  can  on- 
ly state  such  facts  and  circumstances,  in  the  count,  as  will 
enable  the  Court,  (who  is  to  decide  upon  the  law,)  to  see 
whether  they  make  up  a  crime,  if  true,  as  there  stated.  The 
grand  jury  are  lay  gens^  and  are  not  entrusted  by  the  law 
to  pronounce  what  will  constitute  a  lawful  authority,  to  ena- 
ble an  officer  to  make  an  arrest ;  the  Court  must  see  the  au- 
thority set  forth  in  the  count,  that  it  may  judge  whether  it 
be  a  lawful  authority  or  not. 

The  second  count  charges  the  defendant  with  disobedience 
to  tbe  command  of  Elisha  Hubbard,  the  magistrate,  to  aid  in 
the  arrest  of  Bailey.  Now,  without  deciding  whether  this 
connt  was  sufficiently  precise,  there  was  no  evidence  in  the 
cause,  that  the  magistrate  ever  ordered  the  defendant  to  aid 
the  deputy  Sheriff  in  making  the  arrest  of  Bailey.  It  appears 
from  the  case,  that,  after  the  deputy  Sheriff  had  been  ordered 
by  the  magistrate  to  make  the  arrest,  Bailey  resisted  the  offi- 
cer, and  then  the  deputy  Sheriff  summoned  the  defendant  to 
aid  him  in  making  the  arrest.  Where  the  magistrate  was, 
at  that  time,  is  not  stated.  But  there  is  no  evidence  of  any 
disobedience  by  the  defendant  to  At^  command. 

There  must  be  a  new  trial. 

Per  Curiam.  New  trial  awardei. 
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THE  STATE,  ON  THE  RELATION  OF  JONATHAN  COPE- 
LAND  m.  JOHN  WOOD,  AND  OTHERS. 

When  an  order  is  made,  in  a  suit  pending  in  a  Coart,  that  a  notice  shall  December 
issae  to  one  of  the  partiee,  the  Clerk  is  not  boond   to  issue  such  no-      1843. 
tice,  unless  it  be  applied  for  in  behalf  of  the  party  who  obtained  the 
order. 

Appeal  from  the  Superior  Court  of  Law  of  Perquimons 
County,  at  Fall  Term,  1842,  his  Hoiior  Judge  Bailey  pre- 
siding. The  facts  and  questions  presented  in  this  case  are 
stated  in  the  opinion  of  the  Court. 

A.  Moore  for  the  plaintiff. 
No  counsel  tor  the  defendant, 

Daniel,  J.  The  defendant  was  the  Clerk  of  the  County 
Court  of  Perquimons,  and  this  was  an  action  of  debt  on  his 
official  bond.  The  breach  assigned,  was  his  failure  to  issue 
a  notice  to  one  Albertson,  and  place  it  in  the  hands  of  the 
Sheriff  to  be  served.  A  constable  had  levied  on  the  lands 
of  Albertson,  under  an  execution  issued  by  a  justice  of  the 
peace,  on  a  judgment  in  favor  of  the  relator  against  the  said 
Albertson,  and  the  warrant,  judgment,  execution  and  levy, 
had  been  returned  into  the  County  Court  of  Perquimons,  at 
May  Sessions,  1841  ;  but  the  constable  did  not  return  any 
copy  of  a  written  notice  of  the  said  levy  given  by  him  to 
Albertson,  as  he,  by  act  of  Assembly,  was  directed  to  do.  At 
May  Sessions,  1841,  the  followingentry  was,  made  on  the  re- 
cord, in  the  aforesaid- cause :  "No  judgment,  for  the  want  of 
notice,  ordered  that  the  Clerk  issue  notice."  It  was  admit- 
ted, that  the  Clerk  did  not  issue  the  notice  of  the  levy  as  or- 
dered, nor  did  the  relator,  by  himself  or  agent,  call  upon  the 
Clerk  for  the  said  notice.  At  August  Sessions,  1841,  the  a- 
bove  order  was  renewed,  and  the  defendant  ceased  to  be 
Clerk  at  that  Term.     The  Court  charged  the  jury,  that  it 
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Deeembar  was  the  duty  of  the  Clerk  to  have  issued  the  notice,  as  it  had 
'    been  ordered  by  the  Court,  although  neither  the  relator  nor 
State     his  agent  had  applied  for  the  same ;  and  that  if  the  relator 
Wood,   ^^^  sustained  damage  by  this  omission  of  duty,  he  was  en- 
titled to  recover  the  amount  of  that  damage.    The  jury  ren- 
dered a  verdict  for  the  plaintiff;  there  was  judgment,  and  the 
defendant  appealed. 

We  believe,  that  it  has  been  usual  for  the  Clerks  of  the 
Courts  in  this  State,  to  issue  process,  notices  and  copies  of 
orders  made  in  civrl  causes,  and  place  them  in  the  hands  of 
the  Sheriffs  to  be  served  and  executed  ;  but  we  are  ignorant 
of  any  law  that  makes  it  the  official  duty  of  the  Cl'^rk  to  do 
it.  NeHher  the  relator  nor  his  agent  ever  demanded  the  no- 
tice of  the  Olerk.  If  such  a  demand  had  been  made,  and  the 
Clerk  bad  then  refused  to  make  it  out  and  deliver  it  to  sucti 
demandant,  in  a  reasonable  time,  he  would  have  been  guilty 
of  a  breach  of  his  duty,  but  not  before  such  demand.  We 
are  of  opinion,  that  the  judgment  must  be  reversed,  and  a 
new  trial  granted. 

Per  CtRiAM.  Kew  trial  awarded. 


OF  NORTH  CAROLINA. 


STATE,  TO  THE  USE  OF  BEATY  GOFORTH  vt.  WILLIAM 

LACKEY,  AND  OTHERS. 

Ao  action  opon  a  coDStable's  bond,  for  a  breach  of  doty,  matt  be  brought  Oecembet 
npon  the  bond  for  the  year  duringr  which  the  breach  occurred.    No     1842.- 
action  for  such  breach  can  be  sustained  on  the  bond  given  for  the  sue-  * 

ceeding  year,  the  bonds  not  being  cumulative. 

Where  money  has  been  collected  dniing  one  year,  upon  a  claim  put  into 
a  constable's  hands,  although  a  demand  upon  him  to  pay  what  has 
been  so  collected  is  not  made  until  the  next  year,  the  breach  occurred 
in  the  former  year,  and  the  sareties  for  that  year  are  alone  responsible! 

An  appeal  from  the  Superior  Court  of  Law  of  Cleaveland 
County,  ar  Fall  Term^  1842,  his  Honor  Judge  Pearson  pre- 
siding. 

This  was  an  action  ot  debt  upon  the  bond  of  Lackey,  as 
constable,  and  the  other  defendants  as  his  sureties.  Breach 
assigned,  that  he  had  not  paid  over  certain  moneys  received 
on  claims  put  in  his  hands  for  collection.  The  bond  was  ia 
the  usual  form,  dated  at  March  Term,  1841.  The  plaintiff 
proved,  that  in  October,  1840,  he  placed  in  the  hands  of 
Lackey,  certain  judgments,  notes,  &c.  to  collect  as  constable. 
There  was  no  evidence  that  Lackey  held  the  papers  at  March 
Term,  1841,  but  on  the  contrary,  it  appeared  that  he  had 
collected  the  money  in  the  year  1840.  In  May,  1841,  the 
plaintiff  requested  Lackey  to  pay  the  money,  but  he  failed  to 
do  so.  The  plaintiff's  counsel  contended,  that  as  the  demand 
was  made  in  1841,  the  sureties  for  that  year  were  liable ;  not 
those  for  1840.  The  court  was  of  opinion,  that,  as  Lackey 
did  not  hold  the  papers  in  I84I4  but  had  collected  the  money 
in  1840,  fhe  action  on  the  bond  for  1841  could  fiot  be  sus- 
tained. For  al  tboHgh  an  action  on  the  bond  of  1840  could 
not  be  sustained  until  a  demand,  and  the  plaintiff  might  have 
lost  his  remedy  by  not  making  demand  until  May,  1841,  still 
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December  the  delay  of  the  plaintiff  to  make  the  demand;  could  not  make 

■  the  securities  of  1841  liable. 

state         The  plaintiff  submitted  to  a  non^iit  and  appealed. 


Leckey. 


No  counsel  for  the  plaintiff. 
Hoke  for  the  defendant. 

Gaston,  J.  The  office  of  constable  is  limited  in  its  dura- 
tion  to  one  year.  At  the  end  of  that  time  the  office  expires. 
If  the  former  officer  be  then  re-elected,  he  does  not  continue 
in  office,  but  receives  a  ue\7  office.  No  analogy  exists  be- 
tween bonds  taken  from  one  so  re-appointed  on  the  occasion 
of  each  election,  and  bonds  which  for  greater  caution  the  law 
sometimes  requires  to  be  given  from  time  to  time  in  the  case 
of  a  continuing  office,  such  as  that  of  an  executor  or  guar- 
dian. In  the  latter  case,  all  the  bonds  are  cumulative,  being 
given  to  secure  the  performance  of  the  same  duty.  But  in 
the  former  they  are  altogether  distinct,  each  to  secure  the 
performance  of  the  special  duties  therein  stated. 

In  the  case  before  us,  the  sureties  in  the  bond  of  March, ' 
1841,  stipulated  for  the  faithful  performance  by  their  princi- 
pal of  the  duties  of  the  office  then  conferred,  and  for  his  dili- 
gence in  endeavoring  to  collect,  and  his  punctuality  in  pay- 
ing over  orhat  might  be  collected  on  clainos  that  should  be 
put  in  his  hands  for  collection.  But  the  moneys,  the  non^' 
payment  whereof  gives  rise  to  this  suit,  were  either  collect- 
ed hy  virtue  of  his  antecedent  office  of  constable,  or  upon 
elaims  put  into  his  hands  for  collection,  and  satisfied  before 
he  received  the  second  office.  In  the  former  supposition,  the 
Hon  payment  is  a  violation  of  the  duty,  which  that  former 
office  imposed ;  and  in  the  latter,  it  is  a  failure  to  comply 
with  the  stipulation  in  the  bond,  when  that  office  was  con- 
ferred. The  sureties  for  the  bond  then  given,  are  therefor* 
liable,  but  not  the  sureties  in  the  bond  of  1841. 

The  judgment  of  the  Superior  Court  is  affirmed  with  costs. 

Vm%  Curiam.  Judgment  affirmed. 
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ALEXANDER  MAY  and  othen,  Ex'ois  of  PETER  MAT  vs.  ALEXAN- 
DER LITTLE  6c  al.  Ad'mn  of  WILUAM  B.  MAY. 

It  iM  not  competent  for  a  plaintiff  to  give  in  evidence,  declarations  made  ^7  *  ^^         . 
wife,  in  the  lifetime  of  her  huaband,  shewing  his  liability  to  a  debt,  she  not      1042. 
being  shewn  to  be  the  agqit  of  her  husband,  although  she  is  now  a  paity  ...^^...... 

defendant  on  the  record,  as  his  administratrix. 

Appeal  from  the  Superior  Court  of  Law  of  Anson  coun- 
ty, at  Fall  Term,  1842,  his  Honor  Judge  Dick  presiding. 
This  was  an  action  of  debt  on  a  bond,  executed  by  William 
B.  May,  the  defendant's  intestate^  to  Peter  May,  the  plaintiffs* 
testator.    The  execution  qf  the  bond  was  duly  proven. — 
The  defendants  relied  upon  the  plea  of  payment,  and  intro- 
duced a  variety  of  evidence  to  prove  that  the  bond  had  been 
fully  paid  off  and  discharged  in  the  lifetime  of  their  intes- 
tate.   The  plaintiffs  also  introduced  evidence  to  prove  that 
the  bond  had  not  been  discharged.    Among  other  testimony, 
the  plaintiffs  introduced  a  witness,  who  stated,  that  in  the 
Fall  of  1836,  a  month  or  two  before  the  death  of  William 
B.  May,  Peter  May,  the  plaintiffs'  testator,  handed  him  the 
bond  now  in  suit,  and  requested  him  to  call  on  William  B. 
May  for  payment ;  that,  at  the  house,  he  was  informed  by 
the  said  William's  wife,  (who  is  now  a  defendant  as  adminis- 
tratrix of  the  said  William,)  that  her  husband  was  at  home, 
but  indisposed,  and  not  in  a  situation  to  do  business.    The 
witness  then  stated  his  business  to  Mrs.  May,  the  present  de- 
fendant, who  replied  to  him  that  she  had  a  little  money,  and 
could  pay  him  one  hundred  dollars.     Mrs.  May  further  re* 
marked,  that  she  had  wished  her  Imsband  to  sell  a  negro  and 
pay  the  debt.     This  evidence  was  objected  to  by  the  defend- 
ants as  inadmissible,  but  was  admitted  by  the  court,  upon  the 
ground  that  it  was  adeclarationof  oneof  the  defendants  of 
record  in  this  suit.    The  jury  rendered  a  verdict  for  thg 
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Deeember  pIaiDtifi& ;  and  a  new  trial  having  been  moved  for  and  refus* 
'    ed.  and  judgment  entered  pursuant  to  the  verdict,  the  de- 
May     fendants  appealed. 

^'*^-        Strange  for  the  plaintiffs. 

No  counsel  for  the  defendants. 

Daniel,  J.  It  is  a  rule  of  law,  that  when  an  action  is 
brought  by  or  against  the  husband,  or  by  the  husband  and 
wife,  jointly,  in  right  of  the  wife,  the  declarations  of  the  wife 
are  not  -evidence  against  him.  Winsmwe  v  Chreenhank^ 
WillesWr.  Albany  Pritchett,  6,T.  R.  680.  Phillip^ 
Ev.  64.  If  William  B.  May  had  been  sued  on  the  bond^in 
his  lifetime,  these  declarations  of  his  wife  could  not  have 
been  given  in  evidence  against  him.  And  there  is  nothing 
in  the  case  to  shew  that  she  acted  as  agent  of  her  husband 
in  the  matter.  The  declarations  of  the  wife  were  not  made 
to  the  witness,  as  coming  from  or  directed  by  her  husband. 
The  evidence  at  the  time  being  inadmissible,  the  ex  post 
facto  circumstances  of  the  death  of  the  husband,  and  the 
wife  administering  on  his  estate,  and  being  a  party  to  the 
record,  does  not,  in  our  opinion,  legitimate  it — it  was  illegal 
evidence  from  pi)blic  policy  qb  initio^  and  it  is  so  still. — 

There  must  be  a  new  trial. 

• 

Per  Curiam.  New  trial  awarded. 
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THOMAS  LEE  vt.  JAMES  J.  McKAY. 

In  an  action  of  Trov«r  for  lumber,  held  that  although  the  defendant's  ilaves  Decembrr 
took  &e  timber  and  sawed  it  without  or  against  his  orders,  or  even  by  mis-      io42. 
take,  yet,  if  the  lumber,  when  sawed,  came  to  the  defendant's  use  either  by 
being  sold  or  otherwise  ap|popriated  to  his  benefit,  however  innocently  on 
his  part,  this  was  a  conversion,  and  the  plaintiff  was  entitled  to  recover  the  '^ 
value  of  the  timber  in  this  action. 

Appeal  from  the  Superior  Court  of  Law  of  New  Hanover 
county,  at  Fall  Term,  1842,  his  Honor  Judge  Dic^  pre- 
siding. 

This  was  an  action  of  Trover  to  recover  the  value  of  a 
lot  of  timber  belonging  to  the  plaintiff,  and  alleged  to  have 
been  converted  by  the  defendant.  The  plaintiff  proved  that 
he  had  a  quantity  of  hewed  timber  in  the  mill  pond  of  the 
defendant,  which  mill  pond  was  a  common  thoroughfare  for 
all  persons  above  the  mill  to  raft  timber  through  to  Wilming- 
ton. The  plaintiff  further  proved,  that  the  limber  had  a 
particular  mark  or  brand  on  it — and  that  a  block  of  timber, 
about  four  feet  long,  was  found  near  the  mill  dam  of.  the  de- 
fendant, with  the  same  mark  ot  brand  on  it — that  some  slabs, 
with  the  plaintiff's  mark  on  them,  were  found  on  the  creek, 
a  short  distance  below  the  dam — a  slab,  with  the  same  brand, 
was  also  found  in  the  mill-house.  It  was  proved  on  the  part 
of  the  defendant,  that  he  resided  about  ten  miles  from  the 
s»id  mill,  and  was  seldom  there — ^that  the  said  mill,  at  the 
time  of  the  said  conversion  and  before,  was  under  the  man- 
agement of  an  agent — that  the  operation  of  sawing  and  all 
odier  labor  about  the  mill  were  performed  by  slaves.  The 
agent,  who  had  charge  of  the  mill  at  the  time  of  the  alleged 
conversion,  was  examined  for  the  defendant,  and  stated  that, 
if  any  timber  of  the  plaintiff  was  sawvd  fip  or  otherwise 
used  about  the  mill,  it  was  without  his  knowledge  or  con- 
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Decembe  sent,  and  against  his  express  directions ;  for  be  had  frequent- 
'    Iv  cautioned  the  slaves  employed  about  the  mill  not  to  use 


any  timber,  except  such  as  belonged  to  the  defendant.- 
UdLy.  ^^^  court  charged  the  jury,  that  if  they  believed  from  the 
evidence,  the  timber  of  the  plaintiff,  or  any  part  of  it  had 
been  sawed  up,  or  otherwise  used  by  the  defendant  or  his 
overseer  or  agent,  or  by  their  directions  or  assent,  the  de- 
fendant would  be  liable  to  such  dn mages  as  they  t)elieved 
the  plaintiff  had  sustained.  But,  if  they  believed  that  the 
slaves  of  the  defendant  had  sawed  up  the  timber  of  the 
plaintiff,  without  the  knowledge  or  consent  of  the  defend- 
ant or  his  agent,  and  contrary  to  the  express  directions  of 
the  agent,  the  plaintiff  was  not  entitled  to  recover.  Under 
this  charge,  the  jury  found  a  verdict  for  the  defendant,  and, 
a  motion  for  a  new  trial  having  been  made  and  refused,  and 
judgment  rendered  pursuant  to  the  verdict,  the  plaintiff  ap- 
pealed. 

No  counsel  for  the  plaintiff. 

Strange  for  the  defendant. 

.^. 

RuFFiN,  C.  J.  This  case,  we  think,  was  not  submitted 
to  the  jury  on  iis  true  point.  His  Honor  left  it  to  them  to 
enquire,  whether  the  defendant's  slaves  sawed  the  timber, 
under  or  contrary  to  the  directions  of  the  defendant  or  his 
manager ;  and  instructed  them  that  if  they  did  it  contrary  to 
those  directions,  the  defendant  was  not  liable.  But  the  ques- 
tion  is  not,  whether  the  master,  under  those  circumstances, 
should  be  responsible  for  the  acts  of  his  slaves,  merely  a» 
such  ;  as  to  which,  it  is  not  necessary  now  to  give  an  opin- 
ion ;  but  as  this  is  an  action  of  trower,  the  question  is, 
whether  there  was  not  evidence,  on  whiclr  the  jury  might 
have  found  a  conversion,  and  whether  it  ought  not  to  have 
been  left  to  them  upon  that  enquiry.  In  the  absence  of  all 
evidence,  that  the  slaves,  themselves,  consumed,  sold,  or 
otherwise  disposed  of  the  tinker  they  sawed,  a  presumption 
arises,  that  it  was  mixed  with  the  other  lumber  made  for  the  , 
defendant,  and  that  tfie  whole  was  disposed  of  together  for  the  ^ 
defendantjor  to  his  use.     That  would  be  an  actual  conver- 


OF  NORTH  CAROLINA.  31 

I 

sion,  and,  of  course,  would  sustain  this  action.     For  howe- l>«c«»b«r 

vcr  innocent  the  defendant  might  be  of  the  wrong  done  by 1_ 

his  slaves  to  the  plaintiff,  in  sawing  his  timber,  yet  the  sub-      L«e 
sequent  consumption  or  appropriation  of  the  lumber  by  the  McKay, 
defendant,  would  render  him  liable  for  the  value,  since  he 
thereby  became  so  much  richer  out  of  the  plaintiffs  proper- 
ty.   Therefore,  the  instructions  should  have  been,  that,  al- 
though the  slaves  sawed  the  timber  against  the  orders  of 
their  master,  or  even  by  mistake,  yet,  if  the  jury  believed  ^ 
from  the  circumstances,  that  the  lumber,  when  snwed,  came 
to  the  defendant's  use,  the  plaintiff  was  entitled  to  recover 
the  value  of  his  timber  in  this  action.  ^  v 

Per  Curiam.  Judgment  reversed,  and  a  new 

trial  awarded. 
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STATE  M.  GROVE  TOMLINSON. 

Deeembei  'The  Indict nnent,  under  which  tf  defendant  is  brought  to  trial,  for  trading  with 
l843.         a  slave,  under  the  76th  sect  c.  S4»  of  the  Rev.  Statutes,  must  be  commenced 
"         within  twelve  months  after  the  commission  of  the  offence,  accordmg  to  the 
80th  sec^  of  the  eaYnc  chapter.    It  is  no  answer  to  this  objection,  that  an- 
other indictment  for  the  same  ofience  was  bro  jght  within  the  proper  time. 

Appeal  from  the  Superior  Court  of  Law  of  Iredell  Coun- 
ty, at  Fall  Term,  1842,  his  Honor  Jud^e  Nash  presiding. 

The  defendant  was  indicted  for  trading  with  a  slave,  and 
in  his  defence,  relied  upon  the  act  prescribing  the  time  with- 
in which  such  indictments  should  be  comoicnced.  From 
the  evidence  it  appeared,  that  more  than  one  year  had  elaps- 
ed after  the  trading  had  talcen  place,  before  the  filing  of  this 
bill  of  indictment  To  answer  this  objection,  it  was  shewn 
that,  within  one  year  from  the  commission  of  the  ofiencpi 
another  bill  of  indictment  bad  been  filed  against  the  defend- 
ant for  the  same  offence,  and  was  then  pending  in  Court. — 
At  the  request  of  the  counsel,  the  question  as  to  the  lapse  of 
time  was  reserved  by  the  Court.  The  jury,  upon  the  evi- 
dence, convicted  the  defendants  On  the  question  reserved 
the  Court  was  of  opinion,  that  the  present  bill  was  barred  by 
the  Statute,  as  well  upon  general  principles,  as  upon  the  pro- 
visions of  the  Statute  utider  which  the  indictment  was  pre- 
ferred. In  the  Act,  limiting  the  time  within  which  misde- 
meanors in  general  shall  be  prosecuted  to  two  years,  it  is 
provided,  that  when  the  prosecution  shall  be  commenced  in 
time,  but  a  noL  pros,  shall  be  entered  on  the  judgment  ar- 
rested, a  new  bill  may  be  sent,  in  which  case  the  time  shall 
be  computed  from  (he  termination  of  the  first.  The  Act,  un- 
der which  this  bill  was  preferred,  has  no  such  reservation; 
and  it  was  passed  at  the  same  session  of  the  Legislature  with 
the  other.    The  Court  directed  the  verdict  for  the  State  to 
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be  set  aside,  and  a  verdict  for  the  defendant  to  be  entered. — December 
The  State  appealed  to  the  Supreme  Court.  «ifl^ 


State 

Attorney  General  for  the  State.  -,    ,Y 

Caldwell  for  the  defendant. 

D ANi  BL,  J.  The  defendant  was  indicted  and  tried  for  tra- 
ding with  a  slave,  an  offence  embraced  in  ch.  34,  sec.  76, 
Rev.  Stat  More  than  one  year  had  elapsed  between  the 
time  of  the  trading  with  the  slave,  and  the  finding  of  this 
bill  of  indictment.  In  sec.  80,  Rev.  Stat.  ch.  34,  it  is  enact- 
ed, '^  thatiuo  suit  or  indictment  shall  be  prosecuted  for  any 
violation  of  the  sevent7-fifth  and  seventy-ninth  sections  of 
this  act,  unless  such  suit  or  indictment  be  commenced  with- 
in twelve  months  after  such  violation."  The  defendant,  on 
the  trial,  insisted  that  the  indictment  was  barred  by  the  said 
act  of  limitation.  The  Solicitor  for  the  State  then  exhibited 
evidence  from  the  records  of  the  Court,  that  the  defendant 
stood  charged  upon  another  indictment,  for  the  same  offence, 
found  by  a  grand  jury  within  the  time  specified  by  the  act. 
The  jury  found  a  verdict  for  the  State,  and  the  question  of 
law  was  reserved  for  the  opinion  of  the  Court.  Afterwards, 
the  Court  gave  judgment  for  the  defendant,  and  the  Solicitor 
for  the  State  appealed. 

The  80th  section  of  the  Statute  directs,  that  unless  the 
"  indictment  be  commenced"  within  twelve  months  from  the 
date  of  the  ofiisnCe,  the  prosecution  shall  not  be  carried  on. 
An  indictment  {indicare,  to  shew,)  is  a  written  accusation  of 
one  or  more  persons^  preferred  and  presented  on  oath  by  a 
grand  jury.  4  Bk.  Com.  302.  Vide  also,  2  Tomlin's  Law 
Dictionary,  163. 

When  the  accusation  is  thus  found,  it  becomes  an  indict- 
ment. In  the  literal  sense  therefore  oi  this  section,  the  ac- 
cusation must  be  thus  found  within  twelve  months  afler  the 
violation  of  the  Statute,  or  it  cannot  be  presented  afterwards. 
The  phrase,  "indictment  commenced^^^  is  indeed  one  not  of 
frequent  use,  and  it  has  been  suggested,  that  probably  the 
term,  indictment,  was  used  in  the  Statute,  instead  of,  or  in 

4 
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December  the  sense  of,  the  term  "  prosecution,"  and,  therefore,  in  the 
^^^^'  construction  of  the  Statute,  we  may  substitute  the  latter  and 
State     mpre  accurate  expression.  But  there  ought  to  be  very  cogent 

Tomr  on  ^^^^^^^^  ^^^  taking  such  a  freedom  with  plain  intelligible 
words,  before  it  should  be  resorted  to.  There  is  nothing  ne- 
cessarily inaccurate  in  the  phrase  used  by  the  Legislature. 
An  indictment  may  be  begun,  as  well  as  afterwards  with- 
drawn or  prosecuted.  It  is  begun  by  the  finding  ot  the 
grand  jury,  as  an  action  is  begun  by  suing  out  the  writ- 
There  is  nothing  absurd  in  the  supposition,  that  the  Legisla- 
ture intended  to  prohibit  prosecutions,  unless  the  indictment 
were  found  within  a  limited  period;  for  in  the  Sth  section  of 
the  35th  chapter  of  the  Revised  Statutes,  it  is  enacted, 
with  regard  to  certain  offences,  that  "the  prosecution  shall 
commence  within  two  years  after  the  commission  of  the  said 
trespasses  and  misdemeanors,  and  not  after ;  and,'  no  bill  of 
indictment  shall  be  found,  or  presentment  made,  by  the  grand 
jury  of  any  County  in  the  Stete^  where  the  offences  afore- 
said shall  have  been  committed  two  years  next  before  the 
findingofthe  said  indictment,  OP  making  the  said  present- 
ment." •  It  would  seem,  indeed,  that  the  Legislature  had 
here  declared,  that  the  commencement  of  a  prosecution,  and 
the  finding  of  an  indictment,  were  equivalent  expressions ; 
and,  if  so,  we  should  advance  but  little  in  the  exposition  of 
the  Statute  before  us,  by  substuuting  one  for  the  other.  But 
be  this  as  it  may,  we  deem  it  most  safe,  in  the  construction  of 
a  penal  Statute,  to  guard  against  that  liberality  of  interpreta- 
tion, which  might  give  to  it  an  operation  more  extensive 
than  its  words  manifestly  require,  either  by  bringing  within 
its  purview  cases,  not  in  terms  within  its  enactments,  or  ex- 
cluding from  its  savings  and  exceptions,  cases  which  are 
comprehended  within  their  literal  sense. 

Per  CuRfAAf.  Judgment  affirmed. 
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JEFFERSON  McOAHEY  vs.  JOHN  C.  MOORE. 

Where  tw*  peiBoiiB  cultivated  a  crop  of  com  in  a  field,  to  which  each  claim*  December 
edybut  neither  had  a  title,  and  of  which  neither  had  the  actual  possession,      1848. 
and  one  of  them  aflerwards  gathered  the  com,  piled  it  in  heaps,  and  left  it  ' 

for  a  week,  he  did  not  thereby  acquire  such  an  exdusive  possession  of  the 
com  as  enabled  him  to  maintain  an  action  againsi  the  other  for  removing  it. 

Appeal  from  the  Superior  Court  of  Law  of  Cherokee,  at 
Spring  Term,  1842,  his  Honor  Judge  Bailey  presiding. 

The  action  was  trespass  for  taking  and  carrying  off  a 
quantity  of  corn.  By  consent  of  the  counsel,  the  jury  found 
a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court, 
upon  the  following  facts  agreed.  Johnson  Murratt,  who  was 
a  Cherokee  Indian,  lived  in  a  hut,  and  planted  and  cultivat- 
ed a  field  of  corn  around  his  hut,  situated  in  the  Indian  Ter- 
ritory ceded  by  the  treaty,  in  the  Spring  of  1838.  In  May, 
1838,  the  United  States'  troops  took  possession  of  the  ceded 
territory,  and  notified  the  Indians  to  surrender  themselves 
for  the  purpose  of  being  removed.  On  the  11  th  of  June, 
1838,  Murratt,  on  his  way  to  the  station  to  surrender  himself, 
came  to  the  house  of  one  Matlock,  and  executed  the  follow- 
ing writing :  ^ 

"  llth  June,  1838.  This  day,  Johnson  Murratt  has  sold 
to  Benj.  A.  Matlock  his  farm  and  plantation,  provided  the 
said  Johnson  is  removed  to  the  Arkansas  this  year.  If  he  is 
not  removed,  he  is  to  have  and  retain  it  himself. 

(Signed)  JOHNSON  MURRATT, 

B.  A.  MATLOCK." 
Attested  by  two  witnesses. 

The  property  purporting  to  be  conveyed,  was  of  a  greater 
value  than  ten  dollars.    Matlock  transferred  bis  interest  to 
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December  the  plaintiff,  who,  on  the  next  day  after  the  sale,  went  to  the 
hut  and  worked  about  one  hour  in  the  field.     Some  short 


McGahey  time  thereafter,  one  McReynoIds,  alleging  himself  authoriz- 
Moore  ^  ^^  ^^  officers  to  sell  the  property  of  the  Indians,  put  up 
io  public  sale,  at  the  station,  some  ten  miles  from  Murratt's, 
the  standing  corn  of  Murratt,  and  it  was  bid  off  by  the  de- 
fendant at  $6,  and  the  defendant,  some  weeks  afterwards, 
went  to  the  field  and  ploughed  the  corn.  Soon  afterwards, 
the  plaintiff  also  went  and  worked  it  over.  Neither  the 
plaintiff  nor  the  defendant  lived  near  the  premises,  and  the 
corn  remained  standing  in  the' field  until  October,  when  the 
plaintiff  pulled  the  corn,  throwing  it  in  small  piles  io  the 
field,  as  corn  is  usually  gathered.  It  remained  in  the  piles 
for  about  one  week,  when  both  the  plaintiff  and  the  defend-, 
ant  entered  the  field  with  waggons,  and,  at  the  same  time, 
commenced  hauling  it  off  in  different  parts  of  the  field, 
the  defendant  taking  off  about  fifty  bushels,  lor  which  this 
action  is  brought.  Murratt  was  removed  with  the  other  In- 
dians. It  was  further  agreed,  provided  the  evidence  was  ad- 
missible, that,  at  the  time  the  writing  was  executed  by  Mur- 
ratt, the  bargain  was  for  his  farm  and  standing  crop  at  the 
price  of  $6,  which  Matlock  then  paid  Murratt.  The  de- 
fendant's counsel  insisted,  1st,  that  Murratt  had  no  title  to 
the  standing  crop  of  corn,  and  could  not  pass  the  right  of 
property  to  Matlock;  for,  by  the  treaty,  the  Indians  were  to 
give  possession  in  May,  1838,  and  Murratt  was  not  entitled 
to  emblements :  2d,  that,  if  Murratt  was  entitled  to  the  crop, 
he  had  no  right  to  sell  the  farm  and  plantation,  and,  these 
being  the  words  used  in  the  writing,  the  standing  crop  as 
incidental  to  the  farm  and  plantation  did  not  pass  :  3d,  that 
the  writing  was  not  in  compliance  with  the  act  of  Assembly, 
as  the  consideration,  which  formed  a  part  of  the  contract  or 
agreement,  was  not  in  writing :  4th,  that  the  writing  could 
not  be  explained  or  added  to  by  parol  evidence  :  6tb,  that 
defendant's  purchase  from  McReynolds  gave  him  the  title, 
as  the  officers  had  possession  of  nil  the  territory.  The  plain- 
tiff's counsel  denied  all  these  positions,  and  insisted,  1st,  that 
.  the  right  of  property  was  vested  in  Matlock,  under  whom  he 
claimed,  by  his  purchase  from  Murratt :  3d,  that,  if  he  had 
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not  thus  acquired  the  right  of  property,  the  defendant  had  December 

acquired  no  right  from  McReynolds,  who$e  authority  to  sell ' 

was  not  shewn,  and  who  sold  ten  miles  from  the  field ;  and,  McGahey 
if  neither  the  plaintiff  nor  the  defendant  had  the  right  of  Moore» 
property,  then  the  possession  of  the  plaintiff  would  enable 
him  to  sustain  the  action.  The  court  was  of  opinion,  that 
the  plaintiff  had  not  proved  a  right  of  property ;  and,  se- 
condly, that  the  acts  done  by  the  plaintiff  in  working  the 
corn  and  gathering  it,  afterwards  suffering  it  to  remain  in 
the  field  a  week,  did  not  give  him  such  a  possession,  suppos- 
ing him  not  to  have  the  right  of  property,  as  would  enable 
him  to  maintain  trespass  against  the  defeiulant  for  hauling 
off  the  corn  in  one  part  of  the  field,  while  he  was  hauling 
from  another  part  of  the  same  field.  The  court,  therefore, 
set  aside  the  verdict,  and  directed  a  nonsuit  to  be  entered. 
From  this  judgment  the  plaintiff  appealed. 

Cliitgman  and  Francis  for  the  plaintiff. 
No  counsel  tor  the  defendant. 

Daniel,  J.  This  is  an  action  of  trespass,  de  bonis  as- 
portatis.  Plea,  not  guilty.  The  Cherokee  Indians,  by  the 
treaty  made  in  the  year  1838,  agreed  to  remove  from  the  ce- 
ded territory  in  the  month  of  May,  in  that  year.  On  the 
11th  day  of  June,  1838,  Murratt,  (an  Indian,)  when  on  his 
way  to  the  place  of  rendezvous,  for  the  purpose  of  removal, 
made  a  contract  in  writing,  with  one  Matlock,  for  the  sale  of 
his  "farm  and  plantation."  There  was  then  a  growing  crop 
of  com  in  a  field  around  the  hut,  that  he  had  left  on  the 
ceded  territory  in  this  State.  Matlock  sold  and  transferred 
all  the  interest  he  had  in  the  said  purchase,  to  the  plaintiff. 
The  defendant,  a  short  time  thereafter,  purchased  the  afore- 
said growing  crop  of  corn,  (thus  left  by  the  Indian  Murratt,)  of 
one  McReynolds,  who  pretended  to  have  authority  to  sell  the 
same ;  but  no  authority  to  make  the  said  sale  by  him,  was 
shewn  on  the  trial.  The  plaintiff  and  defendant  alternately 
worked  and  cultivated  the  said  field  of  corn,  until  it  came  to 
maturity.  In  the  month  of  October,  the  plaintiff  gathered 
the  corn,  and  threw  it  in  small  piles  in  the  same  field,  where 
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Deeember  it  lay  for  a  week,  whc^n  each  party  simultaneously  commenc- 
*^^^'    ed  hauling  it  away  from  the  field.      The  defendant  car- 


MeGahey  ried  away  about  fifty  bushels.  It  seems  to  us,  that  im- 
Moore.  Q^cctiAt^ly  Murratt  left  his  hut  and  field  to  remove,  the  land 
and  crop  growing  ou  it,  belonged  to  the  State.  Murratt,  af- 
ter that  tinie,  had  no  interest  in  the  growing  crop  of  corn, 
which  he  could  sell  to  Matlock.  If  the  plaintiff  and  defend- 
ant were  tenants  in  common  of  the  com,  this  action  certain- 
ly could  not  be  maintained.  The  case,  therefore,  seems  to 
be  narrowed  down  to  the  single  question,  whether  the  plain- 
tiff, by  the  bare  act  of  pulling  the  corn  from  the  stalks,  and 
throwing  it  in  small  piles  in  the  field,  and  there  leaving  it 
for  a  week,  had  acquired  such  an  exclusive  possession  of  the 
corn,  as  to  enable  him  to  maintain  this  action,  for  that  por- 
tion of  it  which  the  defendant  took  away.  The  Judge  thought 
it  did  not,  and  we  concur  with  him  in  that  opinion.  Each 
of  the  parties  resided  some  distance  from  the  field  of  corn  ; 
each  had  set  up  title  to  it ;  each  had  worked  and  cultivated 
it,  after  the  Indian  had  left  the  place.  Can  it  then  be  said, 
after  all  these  facts,  that  the  bare  severance  by  the  plaintiff, 
of  the  ears  ot  com  from  the  stalks,  and  throwing  them  in 
small  heaps  on  the  ground  in  the  same  field,  gave  him  an  ex- 
clusive possession  of  the  whole  of  the  corn  thus  severed? 
We  think  it  did  not.  On  the  question  as  to  the  admissibili- 
ty of  the  testimony,  offered  by  the  plaintiff  to  prove  a  parol 
sale  by  Murratt  of  the  growing  crop,  we  hold  that  the  same 
was  inadmissible,  as  being  repugnant  to  the  provisions  of 
the  act  of  1836,  ch.  8,  relative  to  contracts  with  Cherokee 
Indians. 

We  are  of  opinion,  that  the  judgment  was  right,  and  that 
it  must  be  affirmed. 

Peii  Curiam.  Judgment  affirmed. 
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JOSHUA  LAZARUS  AND  COMPANY  V8  ELISHA  T.  LONG. 

When  the  vendor  of  goods,  at  the  time  of  the  sale,  professes  to  sell  them  to  December 
the  vendee  in  his  individual  character,  he  cannot,  in  an  action  against  «      io43. 
firm,  of  which  the  vendee  was  a  member,  give  in  evidence  the  declarationB 
or  admissions  of  such  vendee,  that  the  goods  were  purchased  for  the  >ene« 
fit  of  the  firm.  * 

Appeal  from  the  Superior  Court  of  Law  of  Richmond 
County,  at  Fall  Term,  1842,  his  Honor  Judge  Dick  preside 
ing. 

The  action  was  assumpsit,  brought  to  recover  the  amount 
of  a  book  account  for  goods  sold  to  one  Commodore  Long, 
between  the  6th  of  June  and  the  2nd  of  December,  in  the 
year  1837.  The  plaintiff  proved  the  sale  and  delivery  of 
the  goods  to  Commodore  Long.  The^Iaintiffs  alles^ed  that 
the  defendant  was  a  copartner  of  C.  Long,  at  the  time  the 
goods  were  purchased.  To  prove  this,  he  first  examined  one 
James  H.  Cole,  who  stated  that  he  heard  the  defendant  say, 
that  he  was  interested  in  the  profit  and  loss  of  a  store,  that 
C.  Long  was  then  keeping  in  Anson  County,  and  that  this 
conversation  was  in  the  year  1S3G.  James  L.  Terry  stated, 
that  he  ^as  a  constable  in  the  year  1837 — that  Commodore 
Long  had  placed  notes  and  accounts  in  his  hands  for  collec- 
tion. In  the  fail  of  1837,  Elisha  T.  Long,  (the  defendant,) 
requested  him  to  use  diligence  in  collecting  the  said  notes 
and  accounts,  for  he  was  interested  in  them.  The  plaintiffs 
then  offered  in  evidence  a  bond,  imder  seal,  payable  to  them, 
for  the  amount  for  which  the  goods  were  sold,  signed,  E.  & 
C.  Long,  dated,  10th  April,  1838,  and  proved  that  the  signa- 
ture was  in  the  hand-writing  of  Commodore  Long.  This 
evidence  was  objected  to  by  the  defendant,  because  there  was 
no  evidence  of  a  copartnership  between  the  defendant  and 
Commodore  Long,  on  the  10th  of  April,  1838;  when  the 
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December  bond  was  executed  ;  nor  was  there  any  evidence  for  what 
consideration  the  said  bond  was  given.  The  plaintiffs  con- 
Lazaras  tended  that  the  said  bond  was  evidence  to  prove  that  the 
Long,  goods  charged  in  the  account,  on  which  this  suit  was 
brought,  went  to  the  partnership  concern  of  E.  &  C.  Long, 
and  although  there  was  no  evidence  of  the  existence  of  the 
copartnership  on  the  10th  of  April,  1838,  yet  there  was  evi- 
dence to  shew  that  a  copartnership  existed  in  the  fall  of  1837, 
find  it  was  to  be  presumed,  that  it  continued  until  April, 
1838,  unless  the  defendant  proved  the  contrary.  The  court 
rejected  the  evidence ;  whereupon,  the  plaintiffs  submitted  to 
a  nonsuit,  and  appealed  to  the  Supreme  Court. 

Aake  for  the  plaintiffs. 

Strange  for  the  defendant.  ' 

Daniel,  J.  On  the  trial  of  this  cause,  the  plaintiffs' 
counsel  had ^?*^^  examined  two  witnesses,  (Coles  and  Terry) 
to  prove  that  a  copartnership  existed  between  the  defendant 
and  C.  Long.  Conceiving  that  he  had,  by  these  two  wit- 
nesses, established  the  existence  of  the  partnership,  at  the 
date  of  the  sa'e  of  the  goods  by  the  plaititiff  to  C.  Long,  he, 
then,  secondly,  offered  iri  evidence  the  bond,  which  was  for 
the  same  sum  as  now  claimed  by  the  account,  as  an  admis- 
sion of  C.  Long,  one  of  the  partners,  tending  to  shew,  that 
the  goods  mentioned  in  the  accoimt  were  purchased  for  tlie 
benefit  of  the  firm- of  C.  &  E.  Long:.  This  evidence  the 
court  rejected,  and  the  plaintiffs  were  nonsuited.  After  the 
existence  of  a  partnership  has  been  established,  aliunde,  then 
the  acts,  admissions,  or  declarations  of  one  partner,  in  matters 
relating  to  the  affairs  of  the  partnership,  will  be  evidence  a- 
gainst  the  firm.  Collyer  on  Partnership,  454,  455.  17 
Mass.  R.  227.  But  here,  the  goods  were  not  taken  up  in  the 
name  of  the  firm,  but  the  plaintiffs  had  delivered  them  to  C. 
Long,  and  had  in  tlieir  books  charged  the  same  to  him  only. 
Therefore,  the  hinge,  upon  which  the  question  turned,  was, 
whether  the  goods  in  fact  were  purchased  for  C.  Long,  indi- 
vidually, or  for  the  benefit  of  the  firm.  C.  Long  was  liable 
to  the  plaintiffs  at  all  events,  for  the  entire  demand.    If  his 
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subsequent  admissions  were  to  be  received  in  evidence  a-  December 

gainst  the  defendant  in  such  a  case  as  this,  he  then  would  ^ 1_ 

have  it  in  his  power  to  discharge  himself  of  one  half  of  the  Laaru* 
debt,  to  which  he  is  undoubtedly  liable,  and  throw  it  on  the  j^^ 
shoulders  of  the  defendant.  It  seems,  that  he  was  at  the  time, 
interested  in  making  the  admission  or  declaration,  and  that 
the  court  acted  right  in  rejecting  it  as  evidence.  Purviance 
V  Day  den,  3  Rawle,  402.  Willis  v  Hill,  2  Dev.  <k  B. 
231.  It  is  n[ot  intended  by  us  to  impugn  the  rule,  that  every 
partner  is  the  agent  of  the  rest  of  the  partnership.  And  as 
Lord  Tenterden  said,  (2  Barn.  &  Aid.)  that  the  act  and 
assurance  of  one  partner,  made  with  reference  to  the  busi- 
ness-transacted by  the  firm,  will  bind  all  the  partners.  Viddj 
also,  Collyer,  212.  But  when  the  vendor  of  goods,  at  the 
time  of  the  sale,  professes  to  sell  them  to  the  vendee  in  hid 
individual  character,  then,  we  think,  that  in  an  action  for  the 
price  against  the  firm,  or  any  other  of  the  partners,  the  ad- 
missions of  such  a  vendee  would  not  be  good  evidence  a- 
gainst  the  defendants,  that  the  goods  were  purchased  for  the 
benefit  of  the  firm. 

Per  Curiabt.  Judgment  affirmed. 


ff 
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WALL  and  HOLTON  if*.  JARROTT  and  als. 

December  On  motion  for  a  judgement  against  the  sureties  in  the  bond  of  a  debtor,  given 
1843.         under  the  insolvent  debtor's  law,  it  was  objected  that  the  christian  names  of 
"     the  plaintifis  ykere  not  inseited  in  either  the  warrant,  judgment  or  eo.  sa. 
Held,  that  this  ^as  not  a  ^^id  objection,  as  the  imperfection  was  cured  after 
j  jdgment,  by  our  Statute  of  Amendhients,  and  the  ca.  sa.  properly  pursued 
the  judgment,  and  gave  the  dffioer  autfaority  to  mak^  the  arrest  and  take  the 
bond. 
It  was  objected,  secondly ^  that  the  bond  was  not  made  to  the  plainti£&  by  their 
christian  names.    Thb  objection  also  overruled,  because  the  officer  literally 
pursued  the  8tati!itiB  m  taking  the  bon^,  iLnd  the  averment  of  the  plaintift' 
-  christian  names  in  the  motion,  is  equivalent  tor  a  Mmilar  averment  in  a  dec^ 
laration  in  debt  on  such  a  bond. 

Appeal  from  the  judgment  of  the  Superior  Court  of  Law 
of  Richmond  County,  at  Fall  Term,  1842,  his  Honor  Judge 
Dick  presiding. 

A  warrant  from  a  justice  of  (he  peace  had  been  issued  a- 
gainst  the  defendant,  E.  D.  Jarrott,  to  answer  the  complaint 
of  "  Wall  and  Hdlton,  in  a  plea  of  debt,  &c."  Upon  the  tri- 
al before  the  magistrate,  judgmetrt  was  given  against  the  de- 
fendant, (Jarrotr,)  foT  the  amount  claimed.  Upon  this  judg- 
ment a  ca.  sa.  issued.  Neither  the  judgment  nor  ca,  sa» 
mentioned  the  christianr  names  of  the  plaintiffs.  The  ofQ- 
cer  took  a  bond  from  Jarrott,  under  the  provisions  of  the  in- 
solvent debtors'  act,  for  his appeaFa»ce  at  the  County  Court, 
&c.  which  bond  was  payable  to^  "  Wall  and  Holton."  The 
bond  was  signed  by  Jarrott  and  E.  Love,  rhe  present  defend- 
ants. From  the  judgment  of  the  County  Court  in  this  case, 
the  defendants  appealed  to  the  Superior  Court.  The  cause 
coming  on  in  the  Superior  Court,  the  following  judgment 
was  entered :  <<  The  warrant,  the  judgment  therein,  the  writ 
of  capias  ad  satisfaciendum^  and  the  ca.  sa.  bond  taken 
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pursuant  thereto,  being  produced  and  proved  with  the  trans-  D^ember 

dipt  of  the  record  from  the  Court  of  Pleas  and  duarter  Ses- 1_ 

sions  filed  in  this  case,  the  plaintiflfs,  Stephen  Wall  and  John  Wall 
B.  Holton,  partners  in  trade,  trading  under  the  name  and  jarrotu 
style  of  Wall  and  Holton,  moved  to  Have  proclamation  made, 
and  the  defendant,  Edward  Jarrott,  called  preparatory  to  the 
trial  of  the  issue  made  in  this  cause,  which  motion  being 
granted  and  proclamation  made  at  the  door  of  the  Court 
house,  and  the  said  Edward  D.  Jarrott  being  solemnly  call- 
ed three  times,  to  make  his  personal  appearance  and  having 
failed  to  appear,  and  proclamation  having  been  made^  and 
Erasmus  Love,  the  other  defendant,  being  called  and  requir** 
ed  to  produce  the  body  of  the  said  Edward  D.  Jarrott,  and 
the  said  Edward  not  appearing,  the  plaintiffs  moved  to  have 
judgment  rendered  for  the  penalty  of  the  said  bond  against 
the  said  Jarrott  and  the  said  Love,  to  be  discharged  on  pay- 
ment of  the  said  debt  and  costs.  Whereupon,  it  is  consider-  , 
ed  by  the  court,  that  the  said  Stephen  T^ali  and  John  B.  Hol- 
ton, trading  under  the  firm  and  style  of  Wall  and  Holton, 
recover  of  the  said  defendants,  Edward  D.  Jarrott  and  Eras- 
mus Love,  the  sum  of  $100  76  cents,  the  penalty  of  the 
said  bond,  and  that  the  said  plaintiffs  have  judgment  for  the 
said  sum,  to  he  discharged  on  the  payment  of  $50  38  cents, 
principal  money,  with  interest  thereon  from  the  lOih  Feb. 
1841,  being  the  sum  of  $  for  debt  and  int.  and  the  sum 
of  $  for  costs.''  A  rule  was  granted  to  shew  cause  why 
this  judgment  should  not  be  set  aside.  The  rule  was  dis- 
charged, and  the  defendants  appealed  to  the  Supreme  Court. 

Strange  for  the  plaintiff. 
No  counsel  for  the  defendant 

Daniel,  J.  The  christian  names  of  the  two  plaintiffs 
had  not  been  inserted,  either  in  the  warrant,  judgment  or 
capiast  which  had  been  obtained  against  Jarrott.  The^r^^ 
question  raised,  is,  whether  the  constable  had  authority  to 
arrest  Jarrott  under  the  co.  ^a.,  so  as  to  enable  him,  the  said 
constable,  to  take  this  bond  of  the  defendants,  under  the  in- 
solvent act.    Upon  this  question,  we  think  no  reasonable 
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Pecember  doubt  can  be  entertained.    Jarrott  might  have  availed  him- 

^^^^'    self  by  a  plea  in  abatement,  or  by  exception  in  the  nature  of 

Wall     a  plea  in  abatement,  pf  this  defect  in  the  warrant.    But  all 

Jairott.    iinperfections  of  this  sort  were  cured,  after  the  judgment,  by 

our  Statute  of  Amendments— Reyiscji  Statutes,  ch.  3d.    The 

judgment  was  a  valid  one,  the  writ  of  ca>  sa.  pursued  the 

judgment,  the  officer  was  bound  to  execute  the  writ,  and,  on 

executing  the  wrft,  it  became  his  duty  to  take  the  bond. 

Secondly  ;  when  the  motion  was  ma<}e  tor  judgment  by 
the  plaintiff,  Stephen  Wall  and  John  B.  Hoitpn,  it  was  re- 
sisted, because  the  bond  was  not  made  to  them  by  their  chris- 
tian names.  The  Statute  (Rev.  Stat.  c.  68,  sec.  7,)  directs 
the  constable  to  take  the  bond,  "  payable  to  the  party  at 
whose  instance  the  arrest  was  made ;"  the  names  of  the 
plaintifl^  in  the  ca.  sa.  were  "  Wall  and  Holton:"  he  therefore 
literally  complied  with  the  Statute.  The  averment  of  the 
christian  names  in  the  declaration,  if  an  action  of  debt  had 
been  brought  on  the  bond,  would  have  entitled  the  plaintifl^ 
to  offer  in  evidence  the  bond,  in  its  present  form,  to  maintain 
the  deplaration ;  parol  evidence,  in  support  of  the  averment, 
would  neither  have  varied  nor  contradicted  the  bond.  We 
think,  that  as  the  motion  made  in  this  case,  contained  the 
averment  of  the  plaintiffs'  christian  and  sur-names,  together 
with  the  name  of  the  mercantile  firm,  expressed  in  the  ca.  sa. 
and  bond,  that  there  was  not  such  a  variance  between  the  mo- 
tion on  record,  and  the  bond  taken  by  the  constable,  as  to 
preclude  the  court  from  giving  judgment  as  prayed.  The 
judgment  must  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 
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EZEKIEL  DOWDLE  vs.  WILLIAM  STALCUP. 

It  is  not  neceEBary  that  the  tmaschpt  of  a  rocord,  contoining  the  copy* of  an  Decembrr 
executiony  should  set  forth  that  there  was  a  seal  to  the  execution.  1842^ 

Besides,  if  such  an  objection  would  lie,  it  should  have  been  taken  when  the 
record  was  offered  in  evidence,  and  is  too  late  on  a  motion  for  a  ne|¥  trial. 

•    Appeal  from  the  Superior  Oonrt  of  I^aw  of  Macon  county, 
al  Fall  Term,  1842,  his  Honor  Judge  Pearson  presiding. 

This  was  an  action  of  Trover  for  a  horse.  After  the  jury 
were  impannelled,  the  plaintiff's  counsel  stated,  that  he  was 
surprized  by  the  fact  that  a  record  from  Burke  Superior 
Court,  which  he  expected  to  offer  in  evidence,  had  no  seal 
to  the  Clerk's  certificate,  or  the  seal  was  too  indistinct  to  be 
identified,  and  intimated  an  intention  to  submit  to  a  nonsuit. 
Thereupon,  the  defendant's  counsel  consented  that  the  re* 
cord  might  be  read  without  objection  for  want  of  a  seal.  The 
record  was  read,  and  shewed  a  judgment  against  one  Brit- 
tain,  ^nd  an  execution  thereon  against  the  property  of  Brit- 
tain,  directed  to  the  Sheriff  of  Macon,  and  an  ordtT  for  one 
Howell,  the  Sheriff  of  Hny wood,  to  execute  it,  under  the  act 
of  Assembly.  A  verdict  was  found  for  the  plaintiff.  A  mo- 
tion was  made  by  defendant's  counsel  for  a  new  trial,  on  the 
ground,  that  it  did  not  appear  from  the  record  read  in  evi- 
dence, that  the  execution  under  which  Howell  sold  had  a 
seal  to  it.  The  court  refused  to  grant  a  new  trial,  because 
the  objection  had  not  been  taken  or  noticed  until  after  the 
trial,  and  for  other  reasons.  Judgment  was  rendered  for  the 
plaintiff  pursuant  to  the  verdict,  and  the  defendant  appealed. 

Clingman  for  the  plaintiff. 
Francis  for  the  defendant. 

Daniel,  J.    This  was  au  action  of  Trover,  tried  in  Ma- 
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December  COD  Superior  Court.    The  plaintiff  deduced  his  title  to  the 

L.  horse  in  controversy,  under  a  purchase  at  a  Sheriff's  sale  of 

Bowdie  the  property  of  one  B.  Brittain.  He  produced  a  transcript 
gi^p^  of  a  record  of  a  judgnient  obtained  in  — — -.  Court  of 
Burke  against  Brittain,  and  an  execution  issued  on  the  same 
to  the  Sheriff  of  Macon,  under  which  execution  he  pur- 
chased the  horse.  The  plaintiff  obtained  a  verdict.  The 
defendant  moved  for  a  new  trial,  because  the  court  permit- 
ted the  transcript  of  the  record  of  the  execution  to  be  read 
in  evidence,  when  it  did  not  appear  by  the  same  that  there 
had  been  a  seal  of  Burke  Court  afBxed  to  the  original  execu- 
tion. The  court  overruled  the  motion,  and,  we  think,  very 
properly.  The  transcript  of  the  record  of  Burke  was  pro- 
per evidence ;  the  seal  to  the  original  execution,  (when  the 
execution  is  proved  by  a  transcript,)  must  prima  facie  be 
presumed  to  have  been  affixed,  as  the  record,  from  which  the 
transcript  is  taken,  never  contains  a/ac  simile  of  the  seal ; 
and,  besides,  had  there  been  such  an  objection  as  that  insist- 
ed on  by  the  defendant,  it  was  incumbent  on  him  to  make  it 
upon  the  trial.  It  is  too  late  for  him  to  raise  it  upon  a  mo- 
tion  for  a  new  trial. 

m 

Per  Curiam.  Judgment  affirmed. 
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OLIVER  QUINN  vs.  GILBERT  PIN90N, 

When,  in  an  action  for  deoeit  in  the  ode  of  a  hone,  it  was  proved  that  ^  December 
hocBe  went  blind  soon  after  he  was  sold,  vnthout  any  subsequent  hurt  or  ill      1843. 
usage;  that  in  the  opinion  of  a  farrier  his  eyes  were  naturally  defective;  that  ' 

the  defect  was  such  as  would  not  render  the  horse  blind  suddenly,  and  that 
the  defendant  had  bred  the  hone  and  owned  faira  tin  he  was  nine  years  old; 
dieae  are  ciicumstaBces  the  judge  must  leave  to  tibie  juiy  as  tending  to  prove 
the  scienter.    He  has  no  rightto  s^y  there  is  no  evidence  upon  that  point. 

Appeal  from  the  Superior  Court  of  Law  of  Cleaveland 
county,  at  the  Fall  Term^  1842,  Lis  Honor  Judge  Pearson 
presiding. 

This  was  an  action  on  the  case,  in  the  nature  of  an  action 
of  deceit,  brought  to  recover  damages  for  a  deceit  in  the  sale 
of  a  horse.  Qn  the  trial,  a  variety  of  testinaony  was  intro- 
duced, but  the  only  material  parts,  which  relate  to  the  ques- 
tion brought  before  the  Supreme  Court,  are  stated  in  theopin-* 
ion  of  the  court.  The  jury  found  a  verdict  for  the  plaintiE 
The  defendant's  counsel  then  moved  for  a  new  trial,  upon 
the  ground  that  thecourt  ^vteA  in  leaving  to  the  jury  the  ques- 
tion as  to  the  defendant's  knowledge  of  the  unsoundness  of 
the  horse — that  the  court  should  have  instructed  the  jury 
there  was  no  evidence  to  justify  them  in  finding  such  knowl- 
edge in  the  defendant. 

The  court  refused  a  new  trial,  ttnd,  having  rendered  judg- 
ment according  to  the  Veidict|  the  defendant  appealed  to  the 
Supreme  Court, 

Hoke  lor  the  plaintiK 

No  counsel  for  the  defendant* 

RupFiN,  C.  J.  It  seems  not  to  have  been  disputed  that 
the  hoise's  eyes  w«re  diseased  at  the  time  of  the  sale.  That 
may  have  been  inferred  iron^  the  opinion  of  the  farrier  of  the 
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^YqIS'*^'  natural  defect  of  those  organs,  and  from  the  circumstance, 

J.,  that,  without  any  particular  hurt  or  subsequent  ill-usage 

Quiim  proved,  they  went  out  in  so  short  a  period  after  the  sale.— 
Pinson.  Against  that  inference  the  defendant  made  no  objection ;  but 
he  insisted  only,  thnt,  "as  to  the  defendant's  knowledge  of 
the  unsoundness,  there  was  no  evidence/*  Now  if  to  those 
facts,  which  were  thus  taken  for  granted,  be  added,  that  the 
defendant  bred  the  horse  and  owned  him  until  he  was  nine 
years  old,  and  that  the  witness  stated,  that  such  eyes  did  not 
usually  go  out  suddenly,  but  that  "  they  would  come  and  go 
sometime  before  they  entirely  failed'' — we  must  say,  there 
is  some  ground,  though  it  must  be  admitted  to  be  slight,  for 
the  jury  to  suppose,  that  during  the  long  use  of  the  horse  by 
the  defendant,  some  of  those  affections  of  the  eyes  had  oc- 
curred, and,  if  so,  were  visible  to  him.  It  is  true,  they  might 
reasonably  have  judged,  that,  if  the  eyes  had  been  actually 
diseased  before  the  sale,  the  plaintiff  could  have  proved  the 
fact  explicitly,  instead  of  offering  a  conjecture  of  the  witness 
on  the  point ;  and  had  the  court  authority  tQ  grant  a  new 
trial  upon  the  ground,  that  the  verdict  was  not  warranted  by 
suflScient  evidence,  we  might  feel  inclined  to  set  this  verdict 
aside.  But  we  have  no  such  power ;  and  we  must  admit, 
that  the  judgment  of  one  skilled  in  such  diseases,  who  saw 
the  horse  at  the.  sale,  and  after  he  became  blind,  does  afford 
some  presumption,  that  the  seller  bad  discovered  the  defect 
in  the  vision  during  his  ownership.  The  expression  "for 
some  time,"  is,  indeed,  vague ;  but  it  was  the  duty  of  the 
party  to  ask  for  an  explanation  of  his  meaning  from  the  wit- 
ness, and  the  province  of  the  jury  to  interpret  his  words. — 
They  do  not,  necessarily,  relate  back  beyond  the  period  of 
the  sale ;  but  they  may  not  have  been  so  intended,  and,  with 
the  context,  and  under  the  finding  of  the  jury,  we  are  now 
so  to  understand  them.  We  cannot  therefore  say,  that  the 
case  was  so  entirely  destitute  of  proof  of  a  scienter^  as  to 
render  it  erroneous  in  his  Honor  to  submit  the  point  to  the 
jury,  and  must  affirm  the  judgment. 

Per  Curiam.  Judgment  affirmed. 
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BEN  OK  DEMISE  of  JOSEPH  NOBCOM  vs.  THOMAS  H.  LEARY. 

In  all  cases  the  eflect  of  long  and  notorious  poeseasiony  aa  afibrding  pnaamptive  D6<^mber 
evidence  of  right,  is  veiy  powerfuL    In  questions  of  boundary,  it  is  at  least      ^^^^" 
tantamount  ta  a  general  reputation. 

When  a  course  is  resorted  to  for  want  of  a  better  guide  to  find  the  Urminua 
'  or  boundarf  of  a  tract  of  land,  it  is  the  course  aa  it  existed  at  the  time  to 
which  the  description  of  the  tract  of  land  refiera.  If  it  aj^iears  that  because 
of  the  magnetic  variation,  that  course  is  not  the  same  widi  that  which  the 
needle  now  points  out,  it  is  the  duty  of  the  jury  to  make  allowance  for  such 
variation,  in  order  to  ascertain  the  true  orig^al  line. 

The  case  of  McNeill  v  Masaeyj  3  HawlLB,  91,  cited  and  approved. 

Appeal  from  the  Saperior  Court  of  Law  of  Chowan 
County,  at  Fall  Term,  1642,  his  Honor  Judge  Bailet  pre- 
siding. 

This  was  an  action  of  Ejectment '  The  question  was, 
whether  the  line  A,  I,  2,  3,  on  the  annexed  plat,  or  the  line 
A,  b,  c,  d,  or  the  line  A,  B,  C,  D,  was  the  line  dividing  the 
lands  of  Joseph  Norcom,  from  the  lands  of  the  defendant, 
Thomas  H.  Leary.  The  lessor  of  the  plaintiff  proved,  that 
he  and  Edmund  Norcom,  his  father,  under  whom  he  claimed, 
had  been  in  the  actual  possession,  for  forty  years  or  more,  up 
to  the  boundary  A,  b,  c,  and  on  the  line  from  c  to  d,  as  far 
as  the  point  marked  "  Norcom^s  fence,"  of  the  lands  to  the 
east  of  said  line.  The  plaintiff  then  proved,  that  a  fence  ex- 
tended all  the  way  from  c  to  d.  and  that  the  defendant,  pre- 
viously to  the  commencement  of  this  action,  moved  that  por- 
tion of  the  said  fence,  which  extended  from  the  point  marked 
<*Norcom's  fence"  to  the  letter  d,  and  put  it  on  the  line  ex- 
tending from  '<  Norcom's  fence"  to  figure  3,  and  had  posses- 
sion of  the  land  included  between  these  lines  and  the  Albe- 
marie  Sound.  The  defendant  deduced  his  title  to  the  land 
occupied  by  him  aud  designated  on  the  annexed  plat  as 
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December  "Leaiy's  land,"  from  1786  down  to  himself— the  several 
deeds  of  conveyance  describing  it  as  adjoining  the  lands 
Norcom  now  owned  by  tl>e  lessor  of  the  plaintiff.  He  then  shewed 
Leary.  ^he  copy  of  a  deed  from  Charles  Roberts,  formerly  Sheriff  of 
Chowan,  to  Edmund  Norcom,  the  father  of  the  lessor  of  the 
plaintiff,  which  conveyed  to  him,  by  virtue  of  an  execution 
againt  one  Thomas  Simons^  a  certain  tract  of  land  lying  in 
Chowan  County,  and  described  as  follows :  "  Beginning  at 
a  small  dogwood  at  the  crooked  gully,  and  running  along 
John  Simons'  and  Thomas  Charlton's  line.  So.  18,  E.  62 
poles,  to  a  poplar ;  then  along  Charlton's  line,  No.  70^,  E. 
47  poles,  to  a  hickory,  Charlton's  corner;  then  along  Charl- 
ton's line,  So.  36,  B.  137  poles,  to  the  Sound  side;  then  a- 
long  down  the  Sound  side  120  poles,  to  John  Norcom's  line; 
then  along  said  line  No.  43,  W.  to  the  middle  of  the  gully 
swamp ;  then  up  the  meanders  o(  the  swamp  and  golly  to 
the  first  station."  The  surveyor,  who  had  been  previously 
introduced  by  the  plaintiff^  identified  the  said  copy  as  a  copy 
of  the  deed  by  which  he  made  the  said  survey.  The  sur- 
veyor also  proved,  that  the  beginning  at  A  was  admitted  both 
by  the  lessor  of  theplointiff  and  the  defendant — that  in  run- 
ning from  A  at  the  crooked  gully,  the  courses  of  the  said 
deed  to  the  Sound,  neither  of  the  corner  trees  called  for  in 
the  deed  was  to  be  found — that  tunning  the  courses  and  dis- 
tances called  for  in  the  deed  wouM  gives  the  lines  A,  1,  2,  3. 
It  was  in  evidence  that  from  a  point  near  A,  on  the  dotted 
line  from  A  lo  b,  was  a  fence,  which  extended  on  the  line 
from  b  to  e,  and  from  c  to  "  Norcom's  fence,"  which^had 
been  there  for  some  forty  years,  which  fence  formed  a  part 
of  Norcom's  enclosnrr,  and  was  known  by  common  reputa- 
tion to  be  the  line  fence  between  the  tracts  of  land  owned  by 
Norcom  and  Leary.  It  was  also  in  etidence,  that  the  land 
between  "Norcom's  fence"  on  the  annexed  plat  and  the  Sound, 
was  wood  land,  and  that,  about  19  years  ago,  the  fence  from  c 
to  <*  Norcom's  fence,"  was  extended  to  the  Sound  at  d,  which 
fence  since  that  time,  had  been  considered  to  be  the  line 
fence  between  the  said  tracts  of  land.  The  lessor  of  the 
plaintiff  also  proved,  that  along  the  fence  running  from 
"  Norcom's  fence"  to  the  sound  at  d,  several  trees  were  foundj 


OP  NORTH  CAROLINA.  51 

having  the  appearance  of  having  been  marked  as  line  trees ;  December 
and  it  was  proved  that  they  had  been,  by  some  of  the  old 


men  of  the  neigborhood,fwho^had  since  died,  pointed  out  as  Norcom 
the  line  trees  of  the  two  tracts  of  land,  of  which  the  defen-  i,^. 
dant  and  the  lessor  of  the  plaintiff*  were  in  possession.  It 
was  also  in  evidence,  that  two  of  the  trees  on  the  line  last 
mentioned  were  cut  into  and  blocked  oat,  and  one  of  them 
had  the  appearance  of  having  been  marked  as  a  line  42  or 
62  years  ago,  and  the  other  about  90  years  ago.  The  de* 
fendantalso  introduced  evidence  tending  to  prove,  tharthe 
line  A,  1,  2,  3,  was  the  true  boundary  of  his  land.  The 
surveyor,  upon  examination  on  the  part  of  the  plaintiff, 
stated  that  he  had  established  the  line  A,  B,  C,  D,  as  the  true 
boundary;  that  the  line  A,  1,  2,  3,  is  the  line  run  according 
to  the  coursek  and  distances  of  the  deed  from  the  Sheriff 
Roberts  to  Edmund  Norcom,  and  the  line  A,  b,  c,  d,  is  the 
line  run  according  to  Norcom's  fence  and  the  line  trees  be- 
fore  spoken  of ;  that  in  running  the  line  A,  B,  G,  D,  he  had 
allowed  two  degrees  for  the  variation  of  the  needle,  which 
had  taken  place  since  the  date  of  the  deed  from  Roberts  to 
Norcom.  The  witness  stated,  that  he  had  been  a  surveyor 
for  many  years,  and  he  had  discovered  that  the  needle  had 
varied  one  degree  in  twenty  years.  Upon  cross-examina- 
tion he  stated,  that  no  variation  was  allowed  for  the  needle 
at  the  time  of  the  deed  from  Roberts  to  Norcom.  The  de- 
fendant contended,  that  the  beginning  at  A  being  known 
and  agreed  upon,  the  several  courses  and  distances  called  for 
in  the  said  deed  from  that  point  to  the  Sound  should  be  run  ; 
that  as  there  was  no  evidence  shewing  where  the  two  corners 
from  A  were,  the  surveyor  should  have  run  the  courses  of 
the  deed  and  have  stopped  at  figure  1,  where  his  distance  gave 
out,  and  in  his  second  course  he  should  have  stopped  at  fig- 
ure 2,  where  the  distance  in  that  course  gave  out,  and  from 
figure  2,  he  should  have  run  the  course  of  the  deed  to  figure 
3,  on  the  sonnd  *,  that,  no  line  of  marked  trees  having  been 
called  for  in  the  said  deed,  the  testimony,  which  had  been 
given  in  relation  to  the  fence  on  the  several  couri^es  of  the 
deed,  and  the  marked  trees  on  the  third  course,  should  be  dis- 
regarded by  the  jury.      His  Honor  instructed  the  jury,  that^ 
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Deoember  if  the  corners  called  for  in  the  first  and  second  courses  were 

1.  known  and  ascertained,  the  jury  should  disregard  the  ovi- 

Norcom  dence,  which  had  been  given  in  relation  to  the  fence,  and  the 
j,^,  marked  trees.  But  as  these  corners  had  1  ong  since  disappear* 
ed,  and  there  was  no  evidence  where  they  stood,  then  the  ev> 
idenoe,  which  had  been  given  in  relation  to  the  fence  and 
the  marked  trees  was  material,  in  order  to  enable  the  jury  to 
determine  where  they  stood.  For  if  the  jury  believed  that 
the  fence  and  the  marked  trees,  spoken  of  by  the  witnesses, 
were  on  the  line  dividing  the  lands  of  Norcom  and  Leary, 
they  would  disregard  the  courses  and  distances  of  the  deed| 
and  (establish  the  line  A,  b,  c,  d,  as  the  true  line.  The  coun- 
sel for  the  plaintiff  requested  his  Honor  to  instruct  the  jury, 
that,  if  they  believed  from  the  testimony  of  the  surveyor,  that 
the  variation  of  the  needle  spoken  of  by  him  had  taken  place, 
then  they  could  find  that  the  line  A,  B,  C,  D,  was  the  true 
line.  His  Honor  declined  to  give  the  instruction  prayed  for. 
The  jury  returned  a  verdict  for  the  plaintiff,  and  judgment 
being  rendered  pursuant  thereto,  the  defendant  appealed. 
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D^emhet     Kinney  for  the  plaintiff. 

1843-  ^  ^ 

■  A.  Moore  for  the  defendant. 

Norcom 

y 

Lcftiy.  Gaston,  J.  In  our  opinion,  tliis  is  a  very  plain  case  a- 
gainst  the  appellant.  In  all  cases  the  effect  of  long  and  no- 
torious possession,  as  affording  presumptive  evidence  of  right, 
is  very  powerful.  In  questions  of  boundary  especially,  it 
authorises  the  inference  of  any  fact  which  can  rationally  be 
inferred  to  make  such  possession  consistent  with  right.  It 
shews  a  claim  distinctly  asserted  by  the  possessor,  and  ac- 
quiesced in  by  those  most  interested  to  repel  it  if  unfounded, 
and  most  likely  to  ascertain  'whether  it  be  or  be  not  well 
founded.  As  such  it  is  at  least  tantamount  to  a  general  rep- 
utation of  boundary. 

In  the  deed  of  the  sheriff  to  Edmund  Norcom,  of  the  16th 
March,  1796,  the  boundaries  of  the  land  conveyed,  so  far  as 
they  affect  the  present  controversy,  are  thus  described,  viz* 
"beginning  at  a  small  dogwood  at  the  crooked  gully,  and 
running  along  John  Simons'  and  Thomas  Charlton's  (de- 
ceased) line,  South  18,  East  62  poles  to  a  poplar;  thence 
along  Charlton's  line  No.  70i,  East  47  poles  to  a  hickory, 
Charlton's  corner;  thence  along  Charlton's  line,  So.  25,  East 
.  137  poles,  to  the  Sound  side."  The  beginning  of  the  deed 
being  admitted  on  all  hands,  the  dispute  turned  mainly  upon 
the  inquiry  where  were  the  second  and  third  corneis  of  this 
tract?  In  law^  these  corners  were  "the  hickory"  and  "the 
poplar,"  wherever  situate ;  and  the  evidence  offered  was  re- 
ceived, as  tending  to  establish  where  these  trees  were.  It  is 
conceded  on  the  part  of  the  defendant,  that  if  the  trees  yet 
existcKl,  and  could  be  identified,  they  would  controul  the 
courses  and  distances  called  for  in  the  deed.  But  they  are 
gone,  and  surely  the  destruction  or  decay  of  the  trees  did  not 
change  the  termini  of  the  land.  Certainly  it  was  competent 
to  shew,  after  their  destruction  or  decay,  where  these  trees 
had  stood  ;  and  this  fact  might  be  shewn,  either  by  direct 
testimony  thereof,  or  by  testimony  from  which  the  fact  coold 
be  satisfactorily  inferred.  McNeill  v  Massey,  3  Hawks  91. 
Now,  to  us,  it  seems  that  the  testimony  given  was  not  only 
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pei'tinept  and  relevant  for  this  purpose,  but  was  entitled  toDo««"j'"« 
very  great  consideration  from  the  jury.  ._— ^ 

The  deed  infornas  ifc  that  the  poplar  will  be  found  by  run-  Nowom 
ning  from  the  b^inning  corner,  South  18,  East  62  poles,  jjeuj. 
along  Charlton's  line.  It  tells  us  that  the  hickory  is  known 
as  ^  Charlton's  comer/'  and  that  it  will  be  found  by  running 
from  the  poplar  No.  72^,  East  47  poles,  "along  Charlton's 
line."  Charlton's  line  is  then  one  of  the  the  indicia  by 
which  the  poplar  and  the  hickory  are  to  be  ascertained. — 
They  are  both  mthat  line,  and  the  hickory  is  one  of  Charl- 
ton's corners.  Besides,  the  next  line  from  this  corner  of 
Charlton's,  is  represented  as  running  thence  along  Charlton's 
line  to  the  Sound  side.  Thus  Charlton's  line  is  referred  to 
throughout  as  a  known  boundary,  by  which  the  corners  of  , 
this  tract  are  to  be  ascertained ;  and  certainly  if  it  were  a 
known  line,  and  can  now  be  found,  it  furnishes,  according 
to  all  our  adjudged  cases,  a  much  surer  and  safer  guide  to 
direct  us  to  these  termini^  than  can  be  afforded  by  the  cour- 
ses and  distances  called  for. 

Now,  when  it  is  seen  that  almost  from  the  date  of  this 
deed  a  fence  has  been  uninterruptedly  kept  up,  extending 
through  the  entire  body  of  the  cleared  land;  that  during  all 
this  time  it  was  held  without  dispute  to  be  the  line  of  di?i- 
sion  between  the  Charlton  and  Norcom  tracts;  and  that, 
from  the  termination  of  this  lente,  and  in  its  direction  con- 
tinued through  the  woods,  an  old  line  of  marked  trees  is 
found  leadmg  down  to  the  Sound;  it  would  be  difficult  to 
resist  the  conviction,  that  Charlton's  line  was  known ;  that 
the  possession  of  the  adjoining  proprietors  respectively  con- 
formed thereto:  and  that  the  fence  and  the  line  of  marked 
trees  from  the  fence  to  the  Sound  indicate  that  known  line  at 
this  day. 

It  is  not  necessary  that  we  should  defcide  the  question 
arising  upon  the  instruction  which  was  prayerd  (or  by  the 
plaintiff,  and  which  the  court  declined  to  give.  But  as  the 
point  appears  to  us  free  from  difficulty,  we  will  not  withhold 
the  expression  of  our  opinion  upon  it.  When  a  course  is 
resorted  to  for  want  of  a  better  guide  to  find  the  terminus 
of  a  tract  of  land,  it  is  the  course  as  it  existed  at  the  time  to 
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Opcember  which  the  description  of  the  tract  refers.  And  if  it  be 
*^^^*  shewn  to  the  satisfaction  of  tlie  jury,  that,  because  of  the 
magnetic  variation,  that  course  is  not  the  same  with  the 
course  which  the  needle  now  points  out,  it  is  their  duty  to 
allow  for  the  variation,  so  as  to  enable  them  to  pursue  the 
direction  of  the  ori^nal  course.  However  the  needle  may 
vary,  the  boundaries  of  the  land  remain  unchanged. 

p£R  CoRiAM.  Judgment  affirmed. 


THE  GOVERNOR  TO  THE  USE  OP  JOHN  HALCOMBE  vs. 
THOMAS  S.  DEAVER  AND  OTHERS. 

Where  a  debt  is  due  to  A.  and  he  places  it  in  the  hands  of  a  constable  for 
collection,  A.  is  the  only  person  who^can  maintain,  as  relator,  an  action  on 
the  official  bend  of  the  constable  for  a  breaeh  of  duty,  notwithstanding  A . 
may  hare  afterwards  assigned  his  interest  in  the  debt  to  another. 

The  cases  of  State  v  Light  foot,  2  Ired.  810,  and  Governor  v  Franklin,  4 
Hawks,  274,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  ot  Yancy  Coun- 
ty, at  Fall  Term,  1841,  his  Honor  Jud^e  Manly  presiding. 

This  was  an  action  of  debt  upon  the  official  boud  of  the 
defendant  Deaver,  as  a  constable  of  the  County  of  Bun- 
combe. The  breach  alleged  was,  that  the  constable  had  not 
diligently  ende<nvored  to  collect  a  certain  judgment  in  favor 
of  the  relator  against  one  Hickman,  and  the  relator,  as  a  part 
of  his  evidence,  introduced  a  receipt  from  the  officer  to  him 
for  the  said  judgment.  After  the  evidence  on  the  part  of  the 
plaintiff  was  closed,  the  defendant  called  a  witness  and  piov- 
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ed,  that  he,  C^he  witness,)  being  indebted  to  Halcombe,  the  ^^^j^^ 
relator,  put  into  his  hands  the  claim  upon  which  this  jndg*  '  ^ 

ment  was  founded,  with  an  understanding  that  it  was  to  be  c^o^emor 
collected  by  the  relator,  and  be  a  payment  upon  the  debt  due  Deaver. 
him  from  the  witness.  Before,  however,  this  action  was 
brought,  but  after  the  omission  and  negligence  on  the  part 
of  the  officer,  the  witness  paid  his  debt  to  the  relator ;  and, 
at  the  time  this  suit  was  brought,  was  alone  beneficially  in- 
terested in  the  collection  of  the  debt  from  Hickman,  and  the 
suit  was  prosecuted  in  fact  for  his  benefit.  Upon  this  state 
of  the  facts,  the  defendants'  counsel  moved  the  court  to  in- 
struct the  jury,  that  the  action  could  not  be  maintained  upon 
the  relation  of  Halcombe,  but  the  court  declined  giving  such 
instruction.  There  was  a  verdict  for  the  plaintiff,  and  a 
rule  for  a  new  trial  having  been  granted  and  discharged  and 
a  judgment  rendered  pursuant  to  the  verdict,  the  defendant 
appealed. 

Clingman  for  the  plaintiff. 
Francis  for  the  defendant. 


Daniel,  J.  The  judgment  against  Hickman,  which  was 
placed  in  the  hands  of  the  defendant  Deaver,  as  constable, 
for  collection,  had  been  obtained  in  the  name  of  the  relator ; 
he  was  therefore  the  legal  owner,  and  the  oonlradiof  the  con- 
stable to  collect  the  judgment  was  made  with  the  relator.—* 
When  the  loss  of  the  debt  happened  by  the  negligence  of  the 
constable,  Halcombe,  the  relator,  and  he  only,  had  immedi- 
ately thereupon  a  legal  right  of  action  on  the  constable's  bond. 
The  party  injured  at  the  time  of  the  breach  of  the  condition 
of  the  bond,  must,  of  necessity,  be  the  relator.  He  cannot 
assign  his  interest  in  the  chose  in  action^  so  as  to  enable  the 
assignee  thereafter  to  bring  an  action  on  the  bond  as  relator. 
The  subsequent  dealings  of  the  witness  with  Halcombe,  as 
stated  in  the  case,  made  the  witness  only  an  equitabla  as- 
signee of  this  demand,  with  which  a  court  of  law  had  no- 
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Deoembur  thing  to  do.    State  v  Lightfoot^  2  Ired.  310.      Governor 
^^^\    V  Franklin,  4  Hawks,  274. 

The  judgment  must  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 


JUSTICE  St  OTHERS,  TO  THE  USE  OF  SITTON  «t.  JAMES  D. 

JUSTICE  AND  OTHERS. 

It  is  not  competent  for  a  perty  to  raise  en  objection,  because  of  the  admission 

of  testimony  offered  by  bimselt 
Where  there  has  been  a  trial  on  a  warrant  before  a  justice,  and  the  entiy  made 

by  the  justice  may  well  stand  either  for  a  nonsuit  or  a  judgment  on  the 

merits,  paiuijlatiniopy  to  shew  whether  the  merits  were  passed  upon  or  not, 

is  admissible. 

The  case  of  Ferril  ▼  Underwood,  3  Dct.  1 14,  cited  and  approred. 

Appeal  from  the  Superior  Court  of  Law  of  Henderson 
county,  at  Spring  Term,  1842,  his  Honor  Judge  Bailet 
presiding. 

This  was  a  warrant,  conmienced  before  a  justice  of  the 
peace,  and  brought  by  successive  appeals  to  the  Superior 
Court.  The  warrant  was  brought  on  a  note.  The  defend* 
ants  pleaded  a  former  judgment,  and  the  sole  question  was, 
whether  that  was  a  bar  to  the  plaintiff's  recovery.  The  en- 
try  by  the  justice  upon  the  former  warrant  was  as  follows : 
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"May  12lh,  1838.    Judgement  against  the  plaintiff  for ^»fc«i 

costs  of  suit,  forty  cents,  by  me.  L_ 

P.  BRITTAIN,  J.  P."       '""^^ 

Jll8tic0. 

Philip  Brittain,  the  justice  of  the  peace,  who  had  tried 
this  case,  was  introduced  by  the  defendants  as  a  witness.  Ha 
stated  that  one  of  the  plaintiffs  and  both  the  defendants  were 
present  at  the  trial ;  that  the  defendants  did  not  deny  the  ex- 
ecution of  the  note,  but  said  it  had  been  settled.  The  plain- 
tiff present  said  he  had  ^never  authorized  the  suit  to  be 
brought.  The  witness  stated  that  he  gave  judgment  against 
the  plaintiflfs  for  costs,  because  of  this  declaration  of  the 
plaintiff,  and  because  an  assignment  on  the  note  was  made 
by  George  Justice,  and  not  by  the  payee,  and  went  on  to  say 
be  was  not  influenced,  as  he  thought,  by  the  allegation  that 
the  note  had  been  settled.  His  Honor  was  of  opinion,  that, 
if  the  facts,  as  stated  by  the  witness,  were  believed,  this  was 
not  such  a  judgment  on  the  merits  as  would  bar  another  suit. 
A  verdict  and  judgment  having  been  rendered  for  the  plain* 
tiff,  the  defendant  appealed. 

Francis  for  the  plaintiff. 
Clinfftnan  for  the  defendants. 

Danibl,  J.  This  was  a  warrant  in  debt  on  a  single  bill 
for  fifty  dollars  and  interest.  The  defendants  pleaded  "  a 
former  judgment."  To  support  their'  plea,  they  gave  in  evi- 
dence a  warrant  in  debt,  between  the  same  parties,  on  the 
same  bill,  and  a  judgment  on  the  same,  in  these  words : 

<<May  12th,  1838.  Judgment  against  the  plaintiff  for 
costs  of  suit,  forty  cents,  by  me. 

P.  BRITTAIN,  J.  P.'^ 

The  defendants  introduced  the  justice  as  a  witness,  to 
prove  that  the  merits  of  the  controversy  had  been  adjudi- 
cated in  that  trial.  From  what  the  witness  deposed  to,  as 
(»i  out  in  the  case,  the  Judge  was  of  opinion  that  the  judg- 
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Daeettber  ment  bad  not  been  given  on  tbe  merits ;  that  it  was  only  a 
'  judgment  of  nonsuit.  We  are  of  the  same  opinion  witb  bis 
Jofltioe  Honor.  But  it  is  now  contended,  that  tbe  court  should  have 
Jwtioe.  ^^^^^  ^^^  question,  upon  the  face  of  the  judgment  itself, 
whether  it  was  one  of  nonsuit  or  on  the  merits,  and  that  pa- 
rol evidence  should  not  have  been  resorted  to  in  aid  of  the 
construction.  It  is  not  competent  for  the  defendants  to  raise 
an  objection,  because  of  the  admission  of  testimony  by  them 
offered.  Besides,  it  is  well  known,  that  the  entries  made  by 
our  justices  of  the  peace,  in  most  of  their  judicial  proceed- 
ings, are  very  loose  and  informal ;  but  this  entry,  we  think, 
imports  a  judgment,  according  to  the  practice  of  the  justices 
of  this  State,  aided  by  our  act  of  Assembly.  In  Fsrril  v 
Ufiderwoodj  2  Dev.  114,  tbe  court  say:  <'  If  tbe  entry  im- 
ports a  judgment,  then  we  think  it  is  proper  to  prove  by  the 
justice  or  any  other  person,  that  the  merits  were  gone  into, 
if  the  testimony  be  consistent  with  the  judgment."  We 
think  that  this  judgment  may  well  stand,  either  for  a  non- 
suit or  a  judgment  on  the  merits ;  and,  according  to  the 
above  case,  tbe  testimony  to  shew  whether  the  merits  were 
passed  upon  or  not,  was  admissible. 

Per  Curiam.  Judgment  affirmed. 
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BHODA  McDANIEL  t».  THE  HEIRS  OF  WILLIAM  McDANIEL. 

The  dower  allotted  to  a  widow  under  oxa  Act  of  Assembly,  muat  be  one  tbird  December 

in  value,  not  one  third  in  gwmtity.  1643. 

The  case  of  Stiner  vs.  Cawthom,  4  Bev.  &  Bat  501,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Buncombe 
county}  at  Fall  Termi  1842,  his  Honor  Judge  Pearson 
presiding. 

This  was  a  petition  for  dower.  The  defendants  moved 
to  set  aside  the  report  of  the  jury,  because  the  one-third  part 
assigned  as  dower,  exceeded  in  value  one-third  of  the  whole. 
From  the  evidence  offered  to  the  court  it  appeared,  that  the 
Ivid,  although  consisting  of  several  parcels  acquired  at  dif- 
ferent times,  adjoined.  There  were  639  acres,  worth  about 
1800  dollars.  The  dwelling  house,  bam,  &c.  were  com- 
fortable log  buildings,  usual  on  farms.  The  houses,  orch- 
ard, meadow  and  cultivated  ground,  were  situated  in  the 
south  west  part  of  the  land,  near  the  river.  The  dower  as- 
signed, included  the  dwelling  house,  barn,  d&c.  and  was  one 
third  part  in  quantity,  213  acres.  But  the  value  of  this  third 
part,  exclusive  of  the  buildings,  was  about  equal  to  the  val- 
ue of  the  other  two-thirds.  It  also  appeared,  that,  if  the 
dower  was  laid  off  in  a  different  way,  so  as  to  take  in  one- 
third  in  quantity  and  include  the  buildings,  and  also  to  be  one- 
third  in  value,  the  land  and  plantation  would  be  so  cut  up, 
as  to  render  the  other  two-thirds  of  little  more  value  than  as 
laid  off  by  the  jury ;  for  the  river,  meadow,  low  grounds,  and 
road  were  so  situated  in  reference  to  the  buildings  and  the 
lidge  land  south  of  the  house,  that  a  third  part  laid  off  south 
of  the  road  including  the  buildings,  would  not  have  been  a 
third  in  value.  And  if  the  line  was  run  north  of  the  road 
between  the  road  and  river,  so  as  to  make  the  third  in  quan- 
tity also  the  third  in  value,  it  would  split  the  meadow  and 
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DeiMinbei  bottom  field,  lying  between  the  road  and  river,  lengthwise, 

^1.  and  the  part  between  the  line  and  river  would  be  a  long 

McDaniel  narrow  field,  and  the  value  thereof  niuch  diminished,  in  con- 
McDaniei.  ^^"^"^^  ^^  the  inconvenient  shape,  and  the  fencing  that 
would  be  necessary.    So  the  jury  took  in  the  whole  field,  and 
thus  assigned  a  third  part  in  quantity,  although  it  was  equal 
nearly  to  the  value  of  the  other  two-thirds.      It  also  appear- 
ed that  the  land,  from  its  situation,  could  not  be  divided  into 
three  equal  parts,  so  that  the  value  of  these  parts  separately, 
when  added  together,  would  be  equal  to  the  value  of  the 
whole  tract.      The  court  was  of  opinion,  that  when  widows 
were  deprived  of  their  common  law  dower  in  all  the  lands,  of 
which  the  hnsband  was  seized  during  the  coverture^  and 
restricted  to  the  land  of  which  he  died  seized^  it  was  in- 
tended to  include  in  the  dower  the  dwelling  house,  &c.  as 
a  compensation,  unless  by  so  doing,  "  manifest  injustice  was 
done  to  the  .heirs;"  and  the  jury  should  at  all  events  give 
one-third  in  quantity  and  include  the  buildings,  unless  from 
the  value  of  the  buildings,  compared  with  the  land,  manifest 
injustice  would  be  done;  to  avoid  which,  they  might  in  such 
case  include  only  a  part  of  the  buildings.     That  the  <act  of 
the  value  of  the  dower  being  more  than  one-third,  was  not 
of  itself  n  sufficient  ground  to  set  aside  the  report,  unless  it 
appeared  that  the  jury  had  favored  the  widow  to  the  mani- 
fest injury  of  the  heirs,  and  that  the  jury  might  exercise  a 
sound  discretion,  so  as  to  make  the  dower  include  a  proper 
quantity  of  cleared  land  and  also  of  woodland,  although  the 
part  assigned  was  thus  rendered  of  more  value  than  one- 
thirdy  provided  it  was  not  done  so  as  to  render  the  other 
two-thirds  of  much  less  value  than  if  the  third  part  had  been 
laid  ofi*  differently.     The  law  made  no  provision  to  secure 
the  payment  of  the  excess  of  value,  as  in  case  of  tenants  in 
common,'  but  made  it  the  duty  of  juries  to  lay  off  one-third 
part  in  quantity,  so  as  not  unnecessarily  to  impair  the  value 
of  the  other  two  thirds.     The  aiotion  to  set  aside  the  report 
was  therefore  refused,  and  the  report  confirmed,  and  the  de- 
fendants appealed  to  the  Supreme  Court. 
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Clingman  for  the  plaintiff,  cited  Eagles  v  Eagles^  2  December 
Hay.  181.     Stiner  v  Cawlhorn,  4  De\r.  &  Bat.  501.  ^^^^' 

No  counsel  for  the  defendants.  McDanid 

V 

McDaniel. 

RuFFiN,  C.  J.    The  question  in  this  case  is  as  to  the  mode 
of  estimating  the  proportion  of  the  husband's  lands,  to  be 
allotted  to  the  widow  for  dower.     The  law  gives  her  one- 
third  part,  and  in  ascertaining  that  part,  is  regard  to  be  hud 
to  quantity  alone  or  to  value  ?     It  must  be  admitted,   we 
think,  that  the  purposes  of  justice  are  best  effected  by  allot- 
ting  the  third  in  reference  to  the  value.      That  is  the  sub- 
stance of  the  thing.      If  quantity  alone   was  to  govern,  a  ^ 
wide  and  dangerous  latitude  would  be  left  to  Sheriffs  and 
Jurors  acting  m  pais,  who  might  and  perhaps  often  would 
make  an  illusive  allotment  of  land  of  small  productiveness 
and  value,  or  leave  to  the  heir  his  two  thirds,  consisting  of 
land  not  reduced  to  tillage,  or  not  yielding  profits.     This 
principle,  that  the  value  shall  govern,  seems  so  just  in  itself, 
and  has  been  so  generally  acted  on,  that  some  surprise  was 
excited  at  seeing  the  proposition  laid  down  broadly,  "  that 
the  jury  should  at  all  events  give  one  third  part  in  quanti- 
ty ;"  and  moreover  include  the  buildmgs,  unless,  from  the 
value  of  the  buildings  compared  with  that  of  the  land,  in- 
justice would  be  done  to  the  heirs,  in  which  last  case  a  part 
only  of  the  buildings  should  be  allotted.    The  very  dis- 
proportionate values  of  different  parts  of  the  same  tract 
of  laud,  and  especially  of  those  parts  on  which  there  are  or 
are  not  buildings  and  other  improvements,  would  seem  natu- 
rally to  lead  every  mind  to  adopt  the  value  and  not  the  quan- 
tity as  the  measure  of  the  respective  interests,  since  the 
value  is  a  certain  and  equal  standard   in   every  case,  and 
quantity  is  merely  arbitrary,  and,  in  almost  every  case,  would 
be  unequaL    We  do  not  find  the  rule  laid  down  precisely  in 
the  old  books,  but  we  cannot  doubt  how  it  was  at  common 
law,  since  that  was  a  system  of  law  remarkable  alike  for  its 
justice  and  uniformity ;  and  we  know  that  in  some  cases  the 
third  was  ascertained  by  the  value  merely*    Co.  Lit.  32,  a. 
As  if  the  husband  was  tenant  in  common  with  others,  so 
that  the  widow  could  not  have  an  allotment  in  severalty,  but 
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December  was  obliged  to  lake  an  undivided  third  part  of  her  husband's 

!^  undivided  share.    Co.  Lit.  32,  b.      She  thereby  became  one 

McDaniei  of  the  tenants  in  common,  and  if  there  was  a  subsequent 
McDaniel.  partition,  she  would  only  get  her  share  in  value.  So,  where, 
from  the  nature  of  the  estate,  she  was  endowed  of  the  pro- 
fits, as  of  offices,  a  piscary  or  the  like.  But  in  the  modern 
case  of  Sioughton  v  Leigh,  1  Taunton,  402,  we  have  just 
such  a  rule  laid  down  as  we  should  expect  the  common  law 
to  prescribe.  It  was  there  distinctly  held,  that  the  annual 
vahie  of  mines  must  be  estimated  as  a  pert  of  the  value  of 
the  estates,  of  which  the  widow  was  to  be  endowed.  The 
words  are,  "  ihe  third  pari  in  value  which  he  (the  Sheriff,) 
should  assign  to  her,  might  consist,  &c."  That  very  case 
of  mines  is  so  glaring,  that  we  think  the  law  never  could 
have  lost  sight  of  value,  and  had  regard  only  to  quantity.^—' 
Hence,  as  it  seems  to  the  court,  "  one-third  part"  in  the  Stat- 
ute, imports  the  third  in  value,  unless  some  qualification  had 
been  added,  which  referred  to  quantity.  But  there  are  other 
provisions  which  lead  to  the  same  conclusion.  One  of  them 
is  that,  which  comprehends  in  the  widow's  third  the  build« 
ings,  "  unless  they  cannot  be  so  applied  without  injustice  to 
the  heirs."  Now  it  can  only  be  unjust  to  them,  as  (hey  in- 
crease or  diminish  the  values  of  the  respective  shares,  and 
consequently  the  value  must  be  considered.  That  was  cer- 
tainly the  view  of  the  court  in  Stinet^  v  Cawthorn,  4  Dev. 
&  Bat.  601,  when  it  was  said,  the  widow  was  to  have  the 
mansion  boase  in  part  of  her  third,  not  in  addition  to  it, 
which  could  have  reference  only  to  the  value.  Then,  there 
is  the  third  section  of  the  act,  Rev.  St.  c.  121,  taken  from 
the  act  of  1827,  c.  46,  which,  instead  of  dower  in  every  sep- 
arate tract,  authorizes  the  jury  to  allot  the  whole  in  one  or 
more  tracts,  "  having  a  due  regard  to  the  interests  of  the  heirs 
as  well  as  to  the  right  of  the  widow."  It  was  known  that  it 
might  be  beneficial  both  to  the  heir  and  the  widow,  if  the 
dower  were  allotted  together.  To  the  latter,  by  having  her 
estate  compact  and  more  manageable,  and  to  the  former,  by 
avoiding  the  incumbrance  of  dower  upon  each  parcel  of  his 
estate,  which  might  cut  it  up  inconveniently.    Those  bene- 
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fits  the  act  meant  to  promote  to  each  party,  and  it  expressly  December 

requires  regard  to  be  had  to  them.     But  that  would  be  en- [^ 

tirely  defeated,  in  respect  to  the  heir,  if  the  jury  can  allot  in  McDanid 
one  tract,  as  dower,  oiie-third  part  in  quantity  of  all  the  par-  McDanid. 
eels,  although  it  might  take  the  whole  productive  part  ot 
the  estate.  There  is  no  equality  deserving  the  name,  but 
that  constituted  by  an  assignment  to  the  widow  of  a  due  pro- 
portion of  cultivated  and  of  wooded  land,  so  as  to  vest  in  the 
parties  respectively  one-third  and  two-thirds  of  the  lands  de- 
scended, estimated  in  reference  to  their  productiveness  or  an- 
nual nett  proits.  It  cannot,  indeed,  be  expected,  that  the 
values  of  lands,-  not  leased  but  occupied  by  the  husband, 
can  be  exactly  determined  in  every  case,  but  it  can  generally  . 
be  done  nearly  enough  for  the  purposes  of  substantial  jus- 
tice, and  on  it  the  rule  may  properly  be  rested.  In  this  case 
the  jury  gave  no  heed  to  it,  but  did  manifest  injustice  to  the 
heirs  by  giving  one  half,  instead  of  one  third,  of  the  estate. 
The  judgment  must  therefore  be  reversed  and  the  report  set 
aside,  and  a  procedendo  awarded  to  the  Superior  Court,  di- 
recting that  a  new  writ  shall  be  issued,  and  other  proceedings 
had  thereon  according  to  law. 

Per  Curiam.  Oifdered  accordingly. 
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DEN  ON  DEMISE  OP  SUTTON  AND  WIFE  a».  JOHN  C.  MOORE 

AND  OTHERS. 

Deeembri  '^^  ^S^^  ^  ^  reserration  of  land  granted  by  the  Treaty  with  the  Cherokees 
1843.  in  1817,  to  each  head  of  an  Indian  family,  choosing  to  remain  in  thia  State, 

does  not  attadi  to  the  land  ceded  by  the  Treaty  of  1836. 

Appeal  from  the  Superior  Court  of  Law  of  Cherokee  coun« 
ty,  al  Sprmg  Term,  1843,  his  Honor  Judge  Bailey  pre- 
siding. 

This  ejectment  was  brought  for  a  part  of  the  lands  knowa 
as  the  CJherokee  purchase.  The  lessor  of  the  plaintiff  claim- 
ed title  nnder  the  treaty  made  between  the  United  States  and 
the  Cherokee  Indians,  July  8th,  1817,  and  offered  the  follow- 
ing evictence  in  support  of  his  claim :  First,  a  copy  Irom  the 
Register  ot  the  Indian  agent,  duly  certified  by  the  Secretary 
of  War,  under  the  seal  of  his  department ;  Secondly,  a  plat 
and  survey,  made  in  the  year  1810,  by  order  of  the  court,  in- 
cluding the  lands  described  in  the  said  entry.  The  plaintiff 
then  called  a  witness,  who*  proved  that,  in  or  about  the  Fall 
of  1817,  and  after  the  lessor  of  the  plaintiff  had  registered 
his  name  witlfthe  Cherokee  agent,  the  lessor  employed  this 
witness  to  build  a  house,  the  location  of  which  was  made  the 
centre  of  the  said  survey  of  1840,  and  in  which,  when  builty 
the  lessor  was  prevented  from  residing,  by  the  threats  and 
menaces  of  the  neighboring  Indians,  he,  (the  lessor)  at  tho 
time  when  the  house  wa&  built,  residing  about  three  miles 
from  the  said  location,  and  having  never  since  resided  on 
any  part  of  the  said  land.  It  was  further  proved,  that  no 
other  person  was  residing,  or  had  any  improvement  on  any 
part  of  said  survey  at  that  time,  and  that  the  lessor  of  the 
plaintiff  went  on  the  land  and  settled  in  the  presence  of  wlt*^ 
nesses  the  site  of  the  said  house ;  and  further,  the  wife  of  the 
lessor  of  the  plaintiff  was  an  Indian,  and  had  four  children  at 
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the  time  of  the  said  entry — that  he  never  emigrated,  but  still  December 

resided  east  of  the  Mississippi.    The  land  in  controversy 1_ 

was  not  a  part  of  the  territory  ceded  by  the  Indians  by  the  Battoa 
treaties  of  1817  and  1819,  but  was  a  part  of  that  ceded  by  mooi«. 
the  treaty  of  1836.  The  defendant's  counsel  objected,  Ist, 
to  the  reading  of  the  copy  of  the  record  from  the  War  de- 
partment ;  2ndly,  that  as  the  lessor  of  the  plaintiff  was  not  a 
resident,  nor  had  an  improvement  upon  the  said  tract  of  land 
at  the  lime  of  the  said  entry,  he  was  not  entitled  to  a  reser- 
vation under  the  terms  of  the  treaty,  or,  at  least,  bad  aban- 
doned the  same,  and  lost  his  right  thereto  ;  3rdly,  that  as  the 
land  in  controversy  was  not  included  in  the  territory  ceded 
by  the  treaty  oi  1817,  the  lessor  of  the  plaintiff  could  have 
acquired  no  title  by  his  said  entry.  It  having  been  agreed 
by  the  counsel  on  both  sides,  that  the  points  of  law  should 
be  reserved,  a  verdict  was  rendered  for  the  plaintiff  subject 
to  the  opinion  of  the  court  on  those  points.  The  court,  be- 
ing of  opinion  with  the  defendant  on  the  third  point,  direct- 
ed the  verdict  to  beset  aside  and  a  nonsuit  entered — and  the 
plaintiff  appealec}  to  the  Supreme  Court. 


Badger^  Bynum  and  Francis  for  the  plaintiff. 

Clingman  for  the  defendant,  cited  Sacarusa  and  Long- 
hoard  V  King,  2  Car.  L.  R.  ASl—Euchela  v  Walsh,  3 
Hawks  155 —  Yonagnskee  v  Coleman,  3  Hawks  174 — Belk 
V  Love,  1  Dev.  &  Bat,  165. 

Gaston,  J.  The  tract  of  land,  which  is  the  subject  of 
the  present  controversy,  is  part  of  the  territory,  which  for- 
merly was  iield  by  the  Cherokee  Indians,  and  which  was 
ceded  to  the  United  States  by  the  treaty  of  New  Echota, 
conclude  on  the  29th  of  December,  1835.  The  lessors  of 
the  plaintiffs  claim  to  be  entitled  to  this  tract,  under  the  pro- 
visions of  the  8th  article  of  the  treaty  made  at  the  Cherokee 
agency  on  the  8th  of  July,  1817.  Several  questions  pre- 
sented themselves  upon  the  trial,  of  which  the  most  impor- 
tant is,  whether  *Uhe  reservations"  thereby  made  to  the 
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December  beads  of  Indian  families,  residing  on  the  East  of  the  Mis- 

sissippi,  and  wishing  to  become  citizens  of  the  United  States, 

Stttton  attached  to,  and  operated  upon  the  lands  which  were  ceded 
Mom.  ^^  ^^^  United  Slates  by  the  treaty  of  1835.  His  Honor  was 
of  opinion  that  these  reservations  did  not  attach  thereto,  and 
a  VBrdict  having  been  taken  for  the  plaintiff,  subject  to  that 
x)pinion,  judgment  of  nonsuit  was  entered,  and  the  plaintiffs 
brought  up  the  case  by  appeal  to  this  court. 

We  have  met  with  difficulties  in  interpreting  several  parts 
of  this  treaty  of  1817,  nor  caa  we  be  confident,  after  all  the 
attention  bestowed  on  it,  that  we  fully  comprehend  every 
one  of  its  provisions.  In  relation,  however,  to  the  precise 
question  involved  in  the  decision  made  below,  we  have  no 
hesitation  in  declaring  our  concurrence  in  the  opinion  there 
held. 

The  treaty  of  1817  begins  by  declaring,  that  one  portion 
the  Cherokee  nation,  consisting  of  those  who  were  known 
as  tjie  upper  Cherokee  towns,  had  made  known  to  the  Presi- 
dent of  the  United  states  their  desire  to  engage  in  the  pur- 
suits of  agriculture  and  civilized  life  in' the  country  which 
they  then  occupied,  and  that^  finding  the  other  part  of  the 
nation  not  disposed  to  unite  with  them  in  these  pursuits, 
they  were  solicitous  to  have  a  division  line  established  be- 
tween the  upper  and  lower  towns,  and  to  contract  their  so- 
ciety within  the  special  limits,  (including  the  waters  of  the 
Hiwassee  River,)  to  be  assigned  to  them  exclusively.  It  fur- 
ther recites,  that  the  other  portion  of  the  nation,  known  as 
the  Lower  Towns,  had  made  known  to  the  President,  that 
they  desired  to  continue  the  hunter-life,  and,  because  of  the 
scarcity  of  game  where  they  lived,  wished  to  remove  across 
the  Mississippi  upon  the  vacant  lands  of  the  United  States. 
It  states  that  the  President,  in  answer  to  these  respective 
communications,  had  expressed  his  solicitude  lo  gratify  both 
parts  of  the  nation,  and  had  promised  to  provide  for  those, 
who  should  remove  across  the  Mississippi,  a  tract  of  country 
well  suited  to  their  object,  and  to  allot  it  to  them  in  exchange 
for  that  portion  of  the  country,  which  they  might  leave  and 
in  which  country  they  held  an  undivided  share  in  the  pro- 
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portion  which  their  numbers  hon  to  the  rest  of  the  nation ;  December 

that,  in  consequence  of -these  commnnications  and  this  pro- ^ 

mise,  a  ref  ion  oi  country  west  of  the  Mississippi,  on  the  Ar-  Sutton 
kansas  and  White  Rivers,  had  been  selected  for  the  emigra-  ^oore. 
ting  portion  of  the  Cherokees,  and  had  been  settled  by  a  part 
of  them,  and  these  were  anxious  to  conclude  the  proposed 
exchange  and  were  ready  to  relinquish  to  the  United  States 
the  interest  or  right,  which  belonged  to  them  as  a  part  of  the 
Cherokee  nation,  to  a  proportionable  part  of  the  country 
which  they  had  left  or  were  about  to  leave.  After  this  reci- 
tal, the  treaty  declares,  article  the  first,  that  the  whole  Chero- 
kee nation  cedes  to  the  United  States  all  the  lands  lying  north 
ind  east  of  certain  boundaries  therein  described,  "in  part 
of  the  proportion  of  land  in  the  Cherokee  nation  east  of  the 
Mississippi,  to  which  those  on  the  Arkansas  and  those  about 
to  remove  there,  are  entitled."  By  the  second  article,  the 
Cherokee  nation  make  U  further  cession  to  the  United  States 
of  the  lands  lying  north  and  West  of  certain  honndnry  lines 
therein  described.  In  the  third  article,  it  is  stipulated  that  a 
census  be  taken  of  the  whole  Cherokee  nation  in  the  month 
of  Jane,  IS18,  and  particular  provisions  are  made  as  to  the 
mode  of  taking  the  census  of  those  on  the  east  side  of  the 
Mississippi,  who  declare  their  intention  to  remove,  and  *<  the 
census  of  the  Cherokees  on  the  Arkansas  River  and  those  re- 
moving: there,  and  who  at  that  time  declare  their  intention  of 
removing  there."  In  the  4th  article,  the  contracting  parties 
stipulate  that  the  annuity  due  from  the  United  States  to  the 
whole  Cherokee  nation  shall  be  divided  between  the  two  par- 
ties agreeably  to  their  numbers,  and  shall  be  continued  to  be 
divided,  "  and  the  lands  to  be  apportioned  and  surrendered  to 
the  United  States. agreeably  to  the  aforesaid  enumeration,  as 
the  proportionate  part,  agreeably  to  their  numbers,  to  which 
those  who  have  removed  and  who  declare  their  intention  to 
remove,  have  a  just  right,  including  these  with  tl:e  lands  ce- 
ded in  the  first  and  second  articles  of  the  treaty."  By  the 
6th  article,  the  United  States  bind  themselves,  in  exchange 
for  the  lands  ceded  in  the  1st  and  2d  articles,  to  give  to  that 
part  of  the  Cherokee  nation  on  the  Arkansas  Riveras  much 
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button 

V        I 

Jtfoore. 


Decembei  land  on  (hat  and  the  White  river,  as  they  have  "  or  hereafter 

1812* 

may  receive  from  the  Cherokee  nation  east  of  the  Mississippi, 

acre  per  acre,  as  the  just  proportion  due  that  pail  of  the  na- 
tion on  the  Arkansas  agreeably  to  their  numbers."  In  the 
6tb,  the  United  States,  besides  binding  themselves  to  give  to 
&11  the  poor  warriors,  who  may  remove  to  the  western  side 
of  the  Mississippi,  some  arms  and  utensils,  as  a  just  compen- 
sation for  the  improvements  they  may  leave,  agree  to  pay  to 
those  emigrants,  whose  improvements  add  real  value  to  their 
lands,  a  fall  valuation  for  the  same,  to  be  ascertained  by  a 
commissioner  to  be  appointed  by  the  President  for  that  pur- 
pose, and  to  be  paid  as  soon  after  the  ratification  of  the  trea- 
ty as  possible.  The  seventh  article  declares,  that,  for  all 
improvements  which  add  real  value  to  the  lands  lying  with- 
in the  boundaries  ceded  to  the  United  States  by  the  1st  and 
2d  articles,  the  United  States  do  agree  to  pay  at  the  time 
and  to  be  valued  in  the  same  manner  as  stipulated  in  the  6th 
article,  or  in  lieu  thereof  to  give  in  exchange  improvements 
equal  in  value  to  those  the  emigrants  may  leave  and  for 
which  they  are  to  receive  pay.  "  And  it  is  further  stipulated 
that  all  these  improvements  left  by  the  emigrants  within  the 
bounds  of  the  Cherokee  nation  east  of  the  Mississippi,  which 
add  real  value  to  the  lands  and  for  which  the  United  States 
shall  give  a  consideration  and  not  so  exchanged^  (that  is,  as 
we  understand  the  phrase,  not  ceded  nor  to  be  ceded  by  this 
treaty  in  exchange  for  lands  on  the  Arkansas  and  White 
rivers,)  shall  be  rented  to  the  Indians  by  the  agent,  year  af- 
ter year,  for  the  benefit  of  the  poor  and  decrepit  of  that  part 
of  the  nation  east  of  the  Mississippi,  until  surrendered  by  the 
nation  or  to  t!ic  naiion.  And  it  is  further  agreed  that  the 
Cherokee  nation  shall  not  be  called  upon  for  any  part  of  the 
consideration  paid  for  said  improvements  at  any  future  day." 
Then  follows  the  8th  article,  on  the  correct  construction  of 
which  depends  the  question  presented  for  our  decision.  Its 
words  are,  "  and  to  each  and  every  fiead  of  any  Indian  fam- 
ily, residing  on  the  east  side  of  the  Mississippi  river,  on  the 
lands  that  are  now  or  may  hereafter  be  surrendered  to  the 
United  States,  who  may  wish  to  l>ecome  citizens  of  the  Uni- 
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ted  States,  the  United  States  do  agree  to  give  a  reservatiou  December 
of  640  acres  of  land  in  a  square  to  include  their  improve*  ' 

ments,  wl^h  are  to  be  as  near  the  centre  thereof  as  practi-  Suiton 
cable,  in  which  they  will  have  a  life  estate  with  a  reversion  ifo^^ 
in  fee-simple  to  their  children,  reserving  to  the  widow  her 
dower,  the  register  of  whose  names  is  to  be  filed  in  the  of« 
fice  of  the  Cherokee  agent,  which  shall  be  l^ept  open  until 
the  census  is  taken  as  stipulated  in  the  3d  article  of  this  trea- 
ty. Provided  that  if  any  of  the  heads  of  families,  for  whom 
reservations  may  be  made,  should  remove  therefrom,  then  in 
that  case  the  right  to  revert  to  the  United  States.  And  pro- 
vided further,  that  the  land  which  may  be  reserved  under 
this  article  be  dedticted  from  the  amount  which  has  been 
ceded  under  the  first  and  second  articles  of  this  treaty." 

On  the  27th  of  February  1819,  a  convention  was  entered 
iuto  at  WnshingtoQ  between  the  United  States  and  the  Cher- 
okee nation,  whereby,  after  reciting  that  the  greater  part  of 
the  Cherokee  nation  wished  to  remain  on  the  east  side  of 
the  Mississippi  river,  and,  beingdesirous,  without  further  de- 
liy  or  the  trouble  and  expense  of  taking  a  census,  finally 
to  '*<  adjust"  the  treaty  of  July,  1817,  had  offered  to  cede  to 
the  United  States  a  tract  of  country  at  least  as  extensive  as 
that  to  which  the  United  States  were  entitled  under  its  provi- 
sions, the  Cherokee  nation  ceded  to  the  United  States  pII  their 
lands  lyinor  north  and  east  of  a  certain  line  therein  described, 
"in  full  satisfaction  of  all  claims  which  the  United  States 
have  on  them,  on  account  of  a  cession  to  a  part  of  their  na- 
tion, who  have  or  niny  hereafter  emigrate  to  the  Arkansas; ' 
and  it  was  further  declared  thnt  this  treaty  was  to  be  a  ''final 
adjustment"  of  that  of  the  8th  of  July,  1817.  By  the  second 
article  of  this  convention,  the  United  States  agreed  to  pay, 
according  to  the  stipulations  of  the  treaty  of  July,  1817,  for 
all  improvement^  on  land  lying  within  the  coontry  ceded 
by  the  Cherokees  which  added  real  value  to  the  land,  and  ta 
allow  a  reservation  of  640  acres  to  each  head  of  any  Indian 
family  residing  within  the  ceded  territory,  (.those  enrolled  for 
the  Arkansas  excepted)  who  chose  to  become  citizens  of  the 
United  States  in  the  manner  stipulated  in  the  said  treaty. 
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Dpcember     None  of  these  cessions  covered  the  territory,  in  which  is 

1812 

l'_  situate  the  land  in  dispute.      But  finally,  by  the  treaty  of 

Sutton  new  Echota  of  the  29th  of  December,  1S35,  as  explained 
Moore.  ®^^  amended  by  the  supplementary  articles  of  the  first  of 
March,  1836,  the  Cherokees  made  a  cession  of  all  their  lands 
on  the  east  side  of  the  Mississippi.  The  consideration  of 
this  cession  was  a  large  sum  of  money,  five  millions  of  dol- 
lars, paid  by  the  United  States,  and  in  this  treaty,  not  only 
reservations  are  omitted  to  be  made,  but  in  the  preamble  to 
the  supplementary  articles  it  is  declared,  that  it  is  the  deter- 
mination of  the  President  of  the  United  States  not  to  allow 
any  resorvations. 

Sutton's  wifey  a  Cherokee  by  birth,  and  with  him  a  lessor 
of  the  plaintiff,  was  at  the  date  of  the  treaty  of  1817,  the  mo^ 
ther  of  four  children,  and  lived  among  the  Cherokees  of  the 
upper  towns  on  the  unceded  territory.  In  August,  1817,  Sut- 
ton, in  right  of  his  wife,  caused  an  entry  to  be  made  of  the 
land  now  sued  for  as  her  reservation  under  that  treaty.  The 
Cherokees  would  not  allow  him  to  take  possession  thereof, 
but  held  the  same  as  a  part  of  their  territory,  until  they  sur* 
rendered  all  their  country  on  this  side  of  the  Mississippi  by 
the  treaty  of  1835. 

The  very  term  "  reservation"  seems  to  imply  that  the  land 
reserved  is  taken  out  of  the  territory  ceded,  that  is  to  say,  is 
a  portion  excepted  from  the  mass  of  the  general  cession,  and 
kept  back  or  otherwise  diverted  when  that  mass  was  surren- 
dered. The  reservations,  also,  are  described  in  the  treaty  as 
in  the  nature  of  donations  or  grants  from  the  United  States ; 
^<  the  United  States  agree  io  give  to  each  hee^d  of  an  Indian 
family,^'  and  it  would  not  only  be  a  singular  pretence  of  boun- 
ty but  a  most  unusual  species  of  grant,  for  the  United  States 
to  make  gifts,  by  way  of  reservation,  out  of  a  territory,  not 
only  recognized  as  belonging  to  the  Indians,  but  the  enjoy- 
ment of  which  by  the  Indians  it  wa^  an  object  of  the  treaty 
to  secure,  so  that  they  might  more  effectually  prosecute  there- 
on  their  plans  of  agricultural  improvement  and  civilized 
life.  The  provisos  annexed  to  the  8th  article  further  shew 
that  the  reservations  were  not  to  take  effect,  until  after  the 
cessions  made  and  except  out  of  the  territory  ceded.     The 
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first  declares  that  upon  the  removal   of  any  Indian  family  ^^jf?i^" 

from  the  reservation  allotted  to  them,  "  the  right,"  which 1^ 

must  mean  the  right  to  tlie  land  comprehended  within  the  Sutton 
reservation,  "sliall  revert  to  the  United  States."  Such  a  Moore, 
stipulation  would  be  shamelessly  unjust  to  the  Indians,  if 
the  reservation  were  made  out  of  territory,  which  they  bad 
never  surrendered,  and  the  phrase  <' revert"  implies  that  the 
land  coming  back  to  the  United  States  was  such  as  bad  be* 
longed  to  them,  subject  to  the  relinquished  reservation.  The 
second  proviso  stipulates,  that,  when  the  United  States  shall 
be  about  to  ascertain  the  quantity  of  land,  which  they  are 
to  give  on  the  Arkansas  and  White  rivers,  acre  for  acre,  in 
exchange  for  the  territory  ceded  by  the  Indians,  the  number 
of  acres  contained  in  tli6  reservations  is  to  be  deducted  from 
the  amount  ceded.  This  clearly  indicates  that  the  reserva- 
tions are  made  out  of  the  territory  ceded. 

Nor  shall  we  be  led  to  a  different  construction  of  this  arti- 
cle by  a  consideration  of  the  terms  in  which  the  agree- 
ment on  (he  part  of  the  United  iStates  is  expressed.  '*  The 
tJnited  States  agree  to  give."  These  are  clearly  words  of 
promise,  indicative  of  an  engagement  thereafter  to  be  carried 
into  execution.  "  To  each  and-  every  head  of  an  Indian 
family  residing  on  the  east  side  of  the  Mississippi  River,  on 
the  lands  that  are  now  or  may  hereafter  be  surrendered  to 
the  United  States,  who  may  wish  to  become  citizens  of  the 
United  States"  The  persons  thus  described  are  the  objects 
of  this  promise,  and  they  cannot  be  mistaken.  They  are 
such  heads  of  Indian  families  as,  residing  on  the  ceded  lands, 
either  the  lands  then  ceded  or  thereafter  to  be  ceded,  may 
prefer,  instead  of  accompanying  their  brethren  to  the  Ar- 
kansas, to  reside  where  they  have  theretofore  resided,  and, 
quitting  their  nation,  to  become  citizens  of  the  American 
Union.  And  to  these  the  United  States  "  agree  to  give  a  re- 
servation of  640  acres  of  land  in  a  square,  to  include  their 
improvements."  The  reservations,  then,  are  on  the  land 
which  they  have  improved.  Now,  when  is  this  promise  to 
be  fulfilled?  Unquestionably  as  the  occasions  for  carrying 
it  into  execution  shall  arise.    To  the  Indians  residing  on 
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December  the  lands  actually  ceded  by  the  treaty  of  1817,  the  United 

'    States  were  bound  to  furnish  the  means  of  immediately  pro- 

Sntton    curing  their  reservations.     These  niight  be  regarded  as  hav- 

mm 

Moore.  ^"d>  upo7i  the  execution  of  the  treaty^  and,  upon  the  decla- 
ration of  their  purpose  to  become  American  citizens^  a 
vested  right  to  the  promised  reservations  upon  the  territory 
ceded.  But  no  such  right  could  be  pretended  on  the  part  of 
those,  who  might  be  residing  on  territory  thereafter  to  be 
ceded.  This  part  of  the  engagement  rested  solely  in  cove- 
nant. At  any  time  before  the  fulfilment  of  that  covenant 
could  be  demanded,  it  was  competent  for  the  contracting 
parties  to  annul  or  modify,  at  their  will,  the  agreement 
whereby  it  was  constituted.  If  the  engagement  continued 
in  force  and  unchanged,  until  a  subsequent  surrender  or 
cession  was  made,  then,  and  not  till  then,  it  was  incumbent 
on  the  United  States  to  give  the  reservations  promised  to 
those  residing  in  such  surrendered  territory. 

If  we  attend  to  the  context  of  the  treaty  of  1817,  and  at- 
tend also  to  the  provisions  already  referred  to  in  the  treaties 
of  1819  and  1835,  we  cannot  fail  to  see  that  the  views  now 
taken  were  those  of  the  contracting  parties.  We  shall  see 
also  what  were  the  lands  which  the  treaty  ot  1817  speaks  of 
as  "thereafter  to  bo  surrendered,"  and  we  shall  be  satisfied 
that  all  which  good  faith  requires  has  been  done,  on  the  part 
of  the  United  States,  in  regard  to  these  lands  and  the  resi- 
dents thereon.  It  is  a  primary  principle,  and  indeed  the  ba- 
sis, of  the  Treaty  of  1817,  that  the  Cherokees  should  cede 
to  the  United  States  such  a  portion  of  the  territory,  then 
held  by  them,  as  was  equivalent  to  the  share,  *to  which,  in 
proportion  to  their  numbers,  the  emigrating  part  of  the  na- 
tion was  entitled,  and  that  for  the  territory  so  ceded  and  to 
be  ceded,  the  United  States  were  to  allot  to  this  part  of  the 
nation  an  equal  -quantity  of  land,  *^acre  per  acre,"  on  the 
Arkansas  and  White  Rivers.  In  the  preamble  to  the  treaty, 
the  President's  promise  to  the  nation,  with  respect  to  the 
wish  of  one  part  of  them  to  remove  beyond  the  Mississippi, 
is  expressed  in  these  words :  "  When  this  party  (the  explor- 
ing party)  shall  have  found  a  tract  of  country  suiting  the 
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emigrrants,  and  not  claimed  by  other  Indians,  we  will  arrange  December 
with  them  and  you  the  exchange  of  that  for  a  just  propor-  ' 

tion  of  the  country  they  leave,  and  to  a  part  of  which,  pro-  Sutton 
portioned  to  their  numbers,  they  have  a  right.",  And  again,  j^J^. 
in  the  preamble,  the  emigrating  part  declare  their  desire  "  to 
execute  a  treaty,  relinquishing  to  the  United  States  all  the 
right,  title  and  interest  to  all  lands  of  right  to  them  belong- 
ing, as  part  of  the  Cherokee  nation,  which  they  have  left,  and 
which  they  are  about  to  leave,  proportioned  to  their  numbers, 
including  with  those  on  the  Arkansas,  those  .who  are  about 
to  remove  thither,  and  to  a  portion  of  which  they  have  an 
equal  right,  agreeably  to  their  numbers."  The  cession  made 
by  the  Cherokees  in  the  first  article  of  the  treaty,  is  express- 
ed to  be  made  "  in  j)art  of  the  proportion  of  land  in  the 
Cherokee  nation,  east  of  the  Mississippi,  to  which  those  on 
the  Arkansas,  and  those  about  to  remove  there,  are  justly 
entitled."  A  census  was  agreed,  to  be  taken  of  the  whole 
Cherokee  nation,  in  order,  among  other  things,  to  ascertain, 
as  is  declared  in  the  4th  article,  what  further  lands  were  <<  to 
be  apportioned  and  surrendered  to  the  United  States,  agree- 
ably to  the  enumeration,"  so  as  to  make  up  with  the  lands 
ceded  in  the  first  and  second  articles,  <^  the  proportionate 
part,  agreeably  to  their  numbers,  to  which  those  who  have 
removed,  and  who  declare  their  intention  to  remove,  have  a 
just  right."  And,  in  the  6th  article,  the  United  States  bind 
themselves  to  give  to  that  portion  of  the  Cherokee  nation  on 
the  Arkansas,  as  much  land  on  that  and  the  White  River  as 
they  have,  or  hereafter  may  receive^  from  the  Cherokee  na- 
tion, east  of  the  Mississippi,  acre  for  acre,  as  the  just  propor- 
tion due  that  part  of  the  nation  on  the  Arkansas,  agreeably 
to  their  numbers."  It  is  manifest,  that  the  lands  spoken  of 
as  'Uo  be  surrendered,"  were  such  further  lands  as  might  be 
required  to  complete  the  full  share  of  the^ntire  Cherokee 
country,  to  which,  in  proportion  to  their  numbers,  the  emi- 
grating Cherokees  were  entitled  ;  which  share  had  been  ex- 
changed with  the  United  States  for  lands  on  the  Arkansas 
and  Whito  Rivers.  Cherokee  families  residing  on  the  lands 
actually  ceded  by  the  treaty,  and  on  the  lands  which,  in  pur- 
suance of  the  terms  of  that  treaty,  were  to  be  afterwards 
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December  turreodered,  and  quitting  ibe  nation  in  order  to  be  inoorpo- 

]_  rated  into  our  Union  as  American  Citizens,  thereby  ceasing 

8ntton    to  constitute  a  part  of  either  portion  of  the  Gherokees,  were 

MM>re.   ^  ^^^^  reserrations  of  land  assigned  them;  and  the  lands  so 

reserved  or  taken  out  of  the  ceded  territory,  were  not  to  be 

estimated  in  fixing  the  equivalent  of  land  to  be  given  in  ex* 

change  for  the  territory  ceded. 

The  treaties  of  1819  and  1835,  not  only  illustrate  and 
confirm  this  view  of  the  subject,  but  shew  that  the  promises 
in  the  treaty  of  1817,  have  been  fulfilled.  The  former  of 
these,  announces  its  purpose  to  foe  to  adjust  finally  the  mat- 
ters stipulated  to  be  done,  and  remaining  to  be  done,  under 
the  treaty  of  1817,  without  the  delay,  trouble  and  expense, 
of  a  census,  and  for  that  end  to  make  a  further  cession  of  a 
tract  of  country  "at  least  as  extensive  as  that  to  which  the 
United  States  were  entitled,  under  its  provisions."  The 
tract  thus  ceded,  is  declared  to  be  in  full  satisfaction  of  all 
claims  which  the  United  States  have,  under  the  treaty  of 
1817;  the  treaty  of  1819,  is  pronounced  to  be  "a  final  ad- 
justment of  that  of  1817 ;  and  the  reservations  allowed  to 
heads  of  Indian  families,  desirous  of  becoming  American 
citizens,  are  in  terms  confined  to  those  residing  on  the  ceded 
territory.  By  the  treaty  of  1819,  all  the  promissory  parts  of 
the  previous  treaty  were  executed.  The  additional  territory 
promised  to  the  United  States  was  surrendered,  and  the  re- 
servations promised  by  the  United  States  to  be  made,  in  rela- 
tion to  such  additional  territory,  were  specifically  provided 
for. 

The  treaty  of  1835,  as  explained  by  the  supplementary 
articles,  is  made  on  principles  totally  different  from  those  on 
which  were  founded  the  treaties  of  1817  and  1819.  It  pro- 
vides for  a  sale,  out  and  out,  of  the  remaining  territory  of 
the  Cherokees,  east  of  the  Mississippi,  for  a  stipulated  price. 
It  makes  no  reservations  out  of  that  territory  for  any  Chero- 
kee families,  but,  in  the  plainest  terms,  declares  that  the  ces- 
sion is  of  the  entire  territory,  unincumbered  by  reservations, 
or  promises  of  reservations. 

Without  passing  upon  the  other  questions  raised,  we  are 
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decidedly  of  opinion  that  the  judgment  of  the  Superior  Deeember 
Court  ought  to  be  affirmed  with  costs. 


Per  Curiam.  Judgment  affirmed. 


JOHN  COLBERT  w.  WILLIAM  W.  PIERCY. 

A  single  ipagLstrate  has  a  right  to  adminiater  the  book  debt  oath,  on  a  trial 

before  him. 
It  is  competent  for  a  party  under  the  hook  debt  law  to  swear  to  the  prioe,  as 

well  as  to'  the  delivery  of  the  articles  stated'in  his  account 
And  it  is  competent  for  the  opposite  party  to  cross-examine  the  party,  taking 

his  oath  under  that  law,  both  as  to  the  a];ticles  and  the  prices  charged,  with 

a  view  to  contradict  or  discredit  him,  as  he  might  do  in  regard  to  any  other 

witness  swearing  to  the  account,  the  party  so  swearing  being  considered  as 

a  witneas  in  his  own  cause. 
The  cases  of  the  Statt  v  MoUeTf  1  Dev.  263,  and  of  Kitchen  v  7^«on,  3  Mur. 

3I4y  dted  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Cherokee 
county,  at  Fall  Term,  1842,  his  Honor  Judge  Pearson 
presiding. 

This  was  an  action  of  slander.  The  plaintiff  proved  that 
some  few  weeks  before  the  writ  issued,  the  defendant  had  in 
several  conversations  about  him  said,  "  old  Colbert  in  his  suit 
with  me  about  the  corn,  swore  to  a  lie,  he  swore  I  was  to 
pay  him  $1  37s  per  bushel,  when  I  had  agreed  to  give  him 
but  $1  25  per  bushel,  and  I  can  now  prove  he  swore  to  a 
lie,  for  I  have  it  in  writing,  and  if  he  and  his  sons  don't  cut 
their  sails  low,  I  will  have  his  back  whipped,  though  he  is 
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D^eeinVer  an  old  man.''  The  defendant,  under  the  plea  of  justification, 
offered  in  evidence  a  warrant  issued  by  the  plaintiff  against 
Colbert  him  for  $20,  balance  of  his  account  for  corn.  He  also  pro- 
Piercy.  ^"^^^  ^^e  account,  in  which  46  bushels  of  corn  were  charg- 
ed to  the  defendant,  at  $1  371  per  bushel,  and  credits  were 
entered  for  various  payments  in  money,  reducing  the  balance 
to  $20,  and  proved  by  the  magistrate,  that  the  plaintiff  swore 
to  his  account  under  the  book  debt  law,  and,  after  he  was 
sworn,  said  that  he  let  the  defendant  have  the  corn  at  $1  25, 
if  the  cash  was  paid  down,  but  if  it  was  not  paid,  then  the 
defendant  was  to  pay  $1  371  per  bushel;  that  the  cash  was 
not  paid,  and  he  had  charged  the  $1  Sli,  as  agreed  upon. — 
Much  evidence  was  then  offered  by  the  defendant,  to  shew 
that  the  price  of  the  corn  was  $1  26,  without  any  condi- 
tion, and  by  the  plaintiff  to  shew,  that  if  the  defendant  did 
not  pay  the  cash,  he  was  to  pay  $1  371  per  bushel.  The 
defendant's  counsel  insisted,  that  the  magistrate  had  no  right 
to  administer  the  book  debt  oath,  and  therefore  that  the  plain- 
tiff cotild  not  have  been  convicted  upon  an  indictment  for 
perjury,  although  the  oath  was  false,  and  upon  this  ground 
moved  the  court  to  charge  the  jury,  that  the  action  could  not 
be  sustained.  The  court  refused  so  to  charge.  The  case 
was  then  submitted  to  the  jury,  who  found  for  the  plaintiff. 
A  motion  for  a  new  trial  having  been  made  and  refused,  the 
defendant  appealed  to  the  Supreme  Court. 


Clingman  and  Francis  for  the  plaintiff. 
No  counsel  for  the  defendant 


RtTFFiN,  O.  Ji  From  the  rtiannerin  which  the  objection 
is  expressed,  "  that  the  magistrate  bad  no  right  to  adminis^ 
ter  the  book  debt  oath,"  it  might  be  supposed  it  was  contend* 
ed,  that  the  act  respecting  the  proving  of  book  debts  did  not 
apply  to  trials  out  of  court.  Bht  it  seems  impossible  that 
such  a  notion  could  be  entertained,  sitice  it  is  perfectly  cer- 
tain, that  ever  since  justided  of  the  peace  e^tercised  any  such 
jurisdiction,  the  most  comnion  subjectis  of  it  have  been  ac- 
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counts  proved  by  the  parly's*  oath  and  book.     In  Molier^s^^^^^^ 
case,  1  Dev.  263,  it  was  said,  the  jurisdiction  of  the  magis*  ^ 

trate  was  not  to  be  doubted,  and  in  that  case  there  wls  a  con*  Colbert 
Tiction  for  perjury  upon  precisely  such  ^  proceeding  as  that  p^^. 
in  this  case.  \ 

But  we  are  told,  that  the  point,  intended  to  be  raised,  was, 
whether  the  plaintiff  could,  within  the  meaning  of  the  book 
debt  law,  prove  or  be  examined  to  the  price  charged  in  the 
account,  as  having  been  agreed  on  by  the  parties.  Not  to 
speak  of  the  singularity  of  such  an  objection  being  taken 
on  the  evidence  offered  by  the  defendant  himself,  on  his  plea 
of  justification,  we  are  satisfied  that  it  is  altogether  untena- 
ble. In  the  first  place,  admitting  that  it  was  not  competent 
to  examine  the  plaintiff  to  that  point,  yet,  as  be  was  exam- 
ined, if  he  swore  falsely  and  corruptly,  he  committed  perju- 
ry. The  subject  was  within  the  jurisdiction  of  the  magis- 
trate, and  the  matter  deposed  to  was  material  to  that  in  dis- 
pute, namely,  the  sum  which  the  defendant  owed.  In  such 
a  case  the  le^al  incompetency  of  one,  admitted  and  sworn 
as  a  witness,  does  not  screen  him  from  the  guilt  or  penalties 
of  perjury.  That  is  unquestionably  law,  and  was  so  laid 
down  in  the  case  just  cited.  In  the  next  place,  the  court  is 
of  opinion,  that  the  party  is  competent  to  prove  the  price  as 
well  as  the  delivery  of  the  articles.  The  act  is  not  restricted 
to  counts  on  a  quantum  valebatj  but  embraces  every  case  of 
indebiiaitis  assumpsit.  Apprehending  that  we  might  be 
drawn  into  a  mistake  on  this  point  by  the  punctuation  in  the 
later  editions  of  the  Statutes,  we  have  had  recourse  to  the 
earlierpublicationsof  the  laws,  and  they  render  the  point 
still  more  clear.  Swann's  edition  of  1752,  gives  the  act  as 
it  first  passed  in  1739,  C.  3,  in  these  words :  <<  That  when- 
ever any  person  shall  bring  any  action  of  debt,  or  upon  the 
case,  and  therein  shall  declare  upon  an  indebitatus  assump- 
sit, or  quantum  valebat,  or  quantum  meruit,  for  goods," 
tec.  This  seems  clearly  to  shew,  that  in  every  case  of  as- 
sumpsit, for  a  demand  within  the  limited  sum,  the  party^e 
oath  and  book  are  evidence,  provided  only  that  the  buyer 
and  seller  are  alone  privy  to  the  contract.    But  those  are  not 
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December  the  Strongest  reasons  for  this  interpretation.     It  is  to  be  de- 

Induced  from  other  parts  of  the  act,  and  necessarily  results 

Colbert  from  the  nature  of  the  subject.  When  the  act  speaks  of 
Pioey.  ''b^ol^^  P^  accounts/'  itRiust  mean  books,  as  it  was  known 
they  were  universally  kept ;  which  is,  by  entering  therein 
not  only  the  articles  sold  or  received  in  payment,  but  also 
the  prices.  Without  the  prices,  the  accoutlt  is  not  true.  Such 
is  the  variety  in  quality  and  price  of  articles  of  the  same  kind, 
that  no  just  information  of  the  state  of  the  accounts  can  bn 
gathered  from  books,  in  which  only  the  articles  are  entered, 
without  a  price  affixed.  No  third  person  can  prove  the  val- 
ue, unless  he  was  also  privy  to  the  delivery,  so  as  to  know 
what  the  kind  and  quality  of  the  thing  were.  Now  the  act 
makes  not  only  the  oath  evidence,  but  also  the  book  thus 
kept  and  thus  known  to  be  kept.  The  whole  goes  to  the 
jury  as  evidence.  Then,  there  is  the  provision,  that  the  oath 
and  book  shall  not  be  evidence  to  an  amount  exceeding  sixty 
dollars;  which  can  be  enforced  only  by  annexing  the  val- 
ues to  the  articles.  Furthermore,  the  party  is  to  swear,  that 
the  book  contains  a  true  account  of  all  the  dealings,  or  the 
last  settlement  of  accounts,  and  that  he  hath  given  the  de« 
fendant  all  just  credits.  A  settlement,  in  which  the  sums 
are  not  computed  and  the  balance  in  money  struck,  is  an 
absurd  idea,  not  contemplated  by  the  Legislature.  As  we 
conceive,  the  meaning  of  the  act  is,  that,  after  the  party  has 
been  sworn  and  made  out  by  his  oath,  that  his  book  has  the 
requisite  to  make  it  evidence,  the  book  proves  the  matters 
therein  stated,  as  they  are  stated ;  subject,  nevertheless,  to 
being  contested  by  the  defendant,  as  provided  in  the  fourth 
section,  and  as  he  could  do,  if  the  account  had  been  proved 
by  any  other  witness.  It  was  held  iu  Kitchen  v  Tyson,  3 
Mur.  314,  that  the  party  is  made  a  witness  in  his  own  cause, 
and  may  be  treated  as  other  witnesses,  and  discredited.  It 
follows,  that  ho  may  be  cross-examined,  as  to  all  parts  of  the 
account  to  which  his  oath  applies,  with  the  view  to  discredit 
or  contradict  him,  either  in  respect  to  the  articles,  or  prices 
charged,  or  to  the  credits  entered  or  omitted.  In  this  case, 
after  the  plaintiff  had  taken  the  usual  oath,  that  this  was  a 


OP  NORTH  CAROLINA.  81 

true  account,  and  thereby  had  his  book  laid  before  the  mag-  December 
istrate,  it  was  at  the  instance,  and  for  the  benefit  of  the  de-  ' 

fendant  himself,  that  the  plaintiff  was  subjected  to  the  special  Colbert 
examination  respecting  the  agreement  touching  the  price  of  pjj^ 
the  corn,  in  order  to  shew  that  the  account  was  not  true. — 
That  was  an  enquiry  material  to  the  controversy;  and  if  he 
had  sworn  falsely  and  corruptly  upon  it,  the  plaintiff  would 
have  been  guilty  of  perjury,  as  was  expressly  decided  ia 
T%e  State  v  Molier.    Judgment  affirmed. 

Per  CtTRiAM.  Judgmeut  affirmed. 


10 
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NANNY  EDWARDS  va.  JOHN  S.  EDWARDS  AND  OTHERS. 

Deeembri  Courts  of  probate  are  not,  like  courts  of  law,  under  anhubsolute  inability  to  le- 
1842.  form  their  judgments  after  they  have  been  rendered ;  and  therefore  applica- 

tion for  relief  against. any  of  their  judgments,  may  be  made  to  the  courts  in 
which  they  were  rendered. 
But  when  the  sentence  of  such  a  court  has  been  regularly  pronounced,  it  will 
not  be  set  aside  or  vacated,  except  under  such  circumstances  as  would  induce 
a  court  of  equity  to  order  a  judgment  at  law  to  be  set  aside,  and  the  matter 
to  be  re-tried. 
Where  a  will  was  offered  by  the  executor  for  probate  in  the  County  Court, 
aiid  a  caveat  entered,  and  the  jury  found  in   favor  of  the  caveators,  upon 
which  the  executor  was  about  to  aippeal,  but  declined  to  do  so  upon  the  assu- 
rance ef  the  caveators,  that  if  the  widow  of  the  testator  did  not  assent  to 
certain  terms  they  proposed,  the  verdict  might  be  set  aside  and  a  new  trial 
had,  and  the  widow  refused  her  assent  to  these  terms :  Held,  upon  the  peti- 
tion of  the  widow,  that  the  sentence  of  the  County  Court  against  the  will 
should  be  revoked,  and  the  will  re-propounded  for  probate. 
The  case  of  Redmond  v  Collins,  4  Dev.  430,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Edgfecomb 
county,  at  Fall  Term,  1$42,  his  Honor  Judge  Battle 
presiding.  . 

The  facts  of  this  case  arc  sufficiently  set  forth  in  the  opin- 
ion delivered  in  this  court. 


Whitaker  for  the.  plaintiff. 
Mordecai  for  the  defendants. 

Gjlston,  J.  Upon  examinaiion  ot  the  petition,  answer 
and  affidavits,  the  facts  of  the  case  appear  to  be  these :  Amos 
Wooton,  one  of  the  persons  named,  excutors  in  a  paper  wri- 
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dag  purporting  to  be  the  last  will  and  testament  of  Siley  December 
Eklwards,  deceased,  offered  the  said  inslrament  for  probate  * 

in  the  County  Court  of  Edgecomb,  where  it  was  contested  Edwaids 
by  William  Faircloth  and  Bossett  Sikes,  two  of  the  next  of  sdwardi. 
kin  of  the  deceased.  An  issue  was  thereupon  made  up,  whe- 
ther the  said  instrument  was  the  last  will  and  testament  of 
the  said  deceased,  and  at  the  August  Term,  1841,  of  said 
court  was  submitted  to  a  jury,  who  returned  a  verdict  in  fa- 
vor of  the  caveators.  From  this  verdict,  the  propounder  of 
the  alleged  will  was  advised  by  his  counsel  to  appeal,  and 
was  about  to  appent  accordingly,  when  the  caveators,  being 
apprised  of  this  his  purpose,  entered  into  an  arrangement 
with  him  to  the  following  effect :  It  was  agreed  on  their 
part,  if  Wooten  would  not  appeal,  to  secure,  by  a  proper  in- 
strument to  be  executed  by  the  next  of  kin  of  the  said  de* 
ceased,  unto  Nanny  Edwards,  his  widow,  the  enjoyment  du- 
ring her  life  of  all  the  property,  which  by  the  said  instru- 
ment purported  to  be  bequeathed -to  her  for  life.  But  as  this 
arrangement  was  made  without  her  knowledge,  and  upon 
the  presumption  merely  that  it  would  be  satisfactory  to  her, 
it  was  further  understood  and  agreed,  that,  if  she  should 
withhold  her  assent  therefrom,  no  advantage  should  be  ta- 
ken of  the  said  verdict,  and  the  paper  writing  might  be  pro- 
pounded as  a  will  de  novo.  In  consequence  of  this  arrange- 
ment and  understanding,  the  appeal  was  not  taken.  The 
widow,  being  informed  of  this  arrangement,  refused  to  assent 
thereto,  and  thereupon,  at  the  next  Term,  the  will  was  again 
brought  forward  for  probate.  This  being  resisted  because 
of  the  former  verdict  and  the  judgment  thereon  remaining 
unreversed,  the  widow  filed  this  her  ijetition,  praying  that  the 
verdict  and  judgment  might  be  set  aside,  and  that  she  might 
be  permitted  to  cause  the  said  instrument  to  be  re-propoun« 
ded  for  probate.  To  this  petition,  all  the  next  of  kin  of  her 
deceased  husband  were  made  parlies.  The  County  Court 
dismissed  the  petition.  From  this  sentence  the  petitioner 
appealed  to  the  Superior  Court,  where  the  sentence  of  the 
County  Court  was  reversed^  and  an  order  made  that  the  al- 
leged will  be  re-propounded  tor  probate.  From  this  sentence 
the  next  of  kin  appealed  to  this  court. 


84  IN  THE  SUPREME  COURT 

^®c^™^er  There  can  be  no  question  but  that  the  petitioner,  though 
not  a  party  in  form  to  the  proceedings  which  were  had^'when 
Edwards  the  supposed  will  waa^first  offered  for  probate,  was  substantial- 
Edwards.  ^Y  ^  party  thereto,  as  being  represented  by  the  executor,  and 
is  therefore  bound  by  the  sentence  then  pronounced,  so  long 
as  it  remains  unreversed.  Redmond  v  Collins,  4  Dev.  430. 
And  it  is  because  the  petioner  is  bound  by  the  sentence  ren- 
dered upon  these  prbceediugs,  that  she  is  under  the  necessi- 
ty of  having  the  said  sentence  set  aside,  before  the  instru- 
ment can  be  again  propounded.  It  is  certainly  true  also, 
that  this  sentence  will  not  be  revoked,  except  it  be  plainly 
shewn,  that  in  justice  it  ought  not  to  be  permitted  to  stand  in 
the  way  of  a  second  effort  to  prove  the  will.  Courts  of  pro- 
bate are  not,  like  courts  of  law,  under  an  absolute  inability  to 
reform  their  judgments  after  they  have  been  rendered ;  and, 
therefore,  application  for  relief  against  any  ol  their  judgments 
may  be  made  to  the  courts  in  which  they  were  rendered. — 
But  when  the  sentence  of  such  a  court  has  been  regularly 
pronounced,  it  will  not  be  set  aside  or  vacated,  except  under 
such  circumstances  as  would  induce  a  Court  of  Equity  to 
order  a  judgment  at  law  to  be  set  aside,  and  the  matter  to  be 
.  retried.  Redmond  v  Collins^  ut  supra.  A  bill  for  a  new 
trial  is  always  watched  by  Equity  with  extreme  jealousy, 
and  Equity  will  not  interfere,  unless  it  sees,  either  that  the 
judgment  has  been  obtained  by  fraud,  or  that  the  party  is  un- 
conscientiously  availing  himself  of  the  advantage  thereof,  so 
that  it  ought  to  be  put  out  of  the  way,  or  the  party  restrain- 
ed from  using  it.  Baleman  v  Willoe,  1  Sch.  and  Lef.  201. 
It  seems  to  us  clear,  that  it  is  unconscientious  in  the  defen- 
dants to  avail  themselves  of  the  advantage  obtained  by  the 
sentence,  on  which  they  insist.  But  for  the  understanding 
that  the  will  might  be  re-propounded,  if  the  proposed  com- 
promise should  not  be  approved  of  by  the  widow,  W"ooten, 
who  claimed  to  be  executor,  and  as  such  represented  her  in* 
terest  and  acted  for  her,  would,  by  appealing  from  the  sen- 
tence, have  rendered  it  null.  To  conclude  her  by  a  sentence 
thus  rendered  definitive,  would  be  to  shock  the  plainest 
principles  of  justice.     She  must  have  some  relief  against  it, 
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and  we  see  no  sufficient  reason  why  it  should  not  be  afforded  December 

according  to  her  application.  1_ 

Some  questions  have  been  discussed  here,  which  we  shall  Edwards 
not  now  decide.  It  has  been  disputed  whether  the  will,  if  Edwards, 
re-propounded,  should  be  so  propounded  by  the  executor,  or 
whether  it  may  notbepropouuded  by  the  widow  in  her  own 
name,  after  citing  the  executor  and  his  renouncing  the  office. 
The  petitioner  will  act  in  that  matter  as  she  may  be  advised. 
We  merely  affirm  the  judgment  of  the  court  below,  that  the 
former  sentence  be  set  aside  upon  the  prayer  of  the  petition- 
sr,  so  that  the  contested  will  may  be  again  offered  lor  pro- 
oate. 


Per  Curiam.  Judgment  affirmed. 
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WILKINGS  AND  BELDEN  vs.  CAKTER  B.  BAUGHAN. 

December  A  debtor,  arrested  upon  a  ca«  sa^  gives  bond  under  the  iiwolvent  debtoTs*  law 
1842.  foj.  )^  appearance  at  the  Comity  Court.     On  hia  appearance,  an  issue  o^ 

^"""""^  fraud  is  made  op;  the  jaiy  find  the  fraud  and  concealment  alleged,  and  the 
court  order  the  debtor  to  be  imprisoned  till  he  makes  a  full  disclosure  of  his 
cfiects.  The  debtor  appeals  from  this  judgment,  and  gires  bond  and  secu- 
rity for  his  appeal.  In  the  Superior  Court  the  issue  is  again  tried  and 
found  against  the  debtor,  but  upon  being  caUed,  he  fails  to  appear :  Held 
that  the  {rfaintiffi  are  entitled  to  judgment  against  the  sureties  in  the  appeal 
bond  for  their  debt  and  costs. 
Upon  such  an  appeal,  the  debtor  is  bound  to  appear  in  the  Superior  Court,  as 

he  originally  was  in  the  County  Court. 
Although  the  ea.  sa,  on  which  the  debtor  was  arrested  may  have  been  defective, 
yet  it  is  not  competent  for  the  sureties  to  the  appeal  bond  to  make  that  ob- 
jection after  judgment  has  been  rendered  against  the  principal. 
The  cases  of  Mooring  t  James,  2  DeT.  254,  ArringtotiT  Bass,  3  Dev.  95,  and 
Page  V  Wnainghamy  1  Dot.  dc  Bat  113,  cited  and  ^proved. 

Appeal  from  the  Superior  Court  of  Cumberland  county, 
at  Spring  Term,  1841,  his  Honor  Judge  Dick  presiding. 

The  focts  and  questions  in  this  case  are  fully  stated  in  the 
opinion  delivered  in  this  court. 


Henry  for  the  plaintiff. 
Strange  for  the  defendant. 

RuKFiN,  C.  J.  Carter  T.  Baughan  was  arrested  by  a 
constable  at  the  suit  of  Willkings  and  Belden,  on  a  capias 
ad  satisfaciendum^  issued  by  a  justice  of  the  peace,  and  he 
entered  into  bond  with  John  M.  Jarrott  and  another,  (who 
IS  since  dead)  as  his  sureties,  in  the  usual  form,  with  condi- 
tion for  Baughan's  appearance  at  the  next  County  Court,  to 
take  the  benfit  of  the  act  tor  the  relief  of  insolvent  debtors, 
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• 

as  in" the  act  prescribed.    In  the  County  Court,  his  creditors  December 

suggested  his  fraudulent  concealment  of  sundry  articles  and 1_ 

sums  of  money  ;  issues  were  made  up  on  the  several  sug-  wuikings 
gestions ;  the  jury  found  the  fraud  and  concealment  as  al-  Baughan. 
leged ;  and  the  court  gave  the  judgment,  as  prescribed  in  the 
act,  that  Baughan  be  in  the  custody  of  the  sheriff,  and  be  im- 
prisoned until  a  full  and  fair  disclosure  of  his  effects  should 
be  made  by  him.  From  that  judgment  he  appealed  to  the 
Superior  Court,  acd  entered  into  bond  with  Neil  Johnson 
and  others  as  his  sureties,  with  condition  that ''  the  said 
Baughan  do  well  and  truly  prosecute  his  said  appeal  with 
effect,  or,  in  case  he  shall  have  the  cause  decided  against 
him,  shall  perform  the  judgment,  sentence  or  decree,  which 
the  Superior  Court  shall  make  or  pass  therein."  At  Novem* 
ber  Term,  1837,  the  transcript  was  filed  in  the  Superior 
Court,  and  the  case  was  thence  duly  continued  until  No- 
ber  Term,  1839.  Being  then  called,  Baughan  failed  to  ap- 
pear, and  his  failure  was  recorded ;  and,  at  tbe  same  time,  on 
the  motion  of  his  attorney,  and  cause  shewn  by  the  affidavit 
of  his  agent,  the  case  wa3  continued  by  order  of  the  court 
until  the  next  Term,  and  it  was  thence  again  duly  continued 
until  May  Term,  1841,  when  the  issues  were  tried  and  the 
jury  again  found  the  fraud  and  concealment  as  before. — 
Thereupon,  Baughan  was,  upon  the  motion  of  the  plaintiff, 
called,  but  he  failed  to  appear ;  and,  his  default  being  record- 
ed, the  court  rendered  judgment  thereon,  against  him  and 
Jarrott,  on  the  bond  returned  by  the  constable,  to  be  dis- 
charged by  the  payment  of  the  debt  and  interest,  and  the 
costs  in  the  County  and  Superior  Courts.  The  creditors 
then  further  moved  the  court  far  a  like  judgment  against 
the  principal  and  his  sureties  oa  the  appeal  bond,  or,  if  the 
court  should  think  them  not  entitled  to  more,  for  a  judgment 
for  the  costs  in  the  Superior  Court.  To  that  motion  it  was 
objected,  that,  as  the  plaintiffs  bad  gone  to  trial  on  the  is- 
sues, the  only  judgment  it  was  then  competent  for  the  court 
to  pass  was,  that  the  debtor  be  imprisoned ;  and  that  there 
eould  be  no  judgment  on  tbe  appeal  bond.    Of  that  opinion 
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December  was  the  court,  and  refused  the  motion  entirelv ;  and  the 

1842  * 

J._  plainlifis  appealed. 

Wiiikings  It  appears  to  the  court  that  these  creditors  had  a  right  to 
Baugban.  judgment  on  the  appeal  bond  for  their  debt  and  costs,  ac- 
cording to  the  motion  in  its  largest  form.  The  act,  Rev. 
St.  c.  58,  8.  10,  gives  to  either  party,  dissalisied  with  the 
verdict,  an  appeal  *'  as  in  other  cases."  This  imports,  that 
when  the  debtor  appeals,  he  shall  give  a  bond  for  the  perform- 
ance of  the  judgment  against  him  in  the  court  above,  and  also 
importis  a  summary  remedy  on  it  by  giving  a  judgment  against 
the  sureties  for  whatever  may  be  recovered  against  their 
principal.  Rev.  Stat.  C.  4,  s.  1  and  10.  But  the  reasoning 
on  which  his  Honor  proceeded,  is,  that  this  cannot  apply  to 
the  case  before  us,  because,  alter  fraud  found,  the  judgment 
is,  that  the  debtor  be  imprisoned  ;  which  operates  upon  the 
person  merely,  and  is  not  a  judgment  for  a  sum  of  money, 
for  which  there  can  also  be  a  judgment  against  the  sureties. 
But  this  construction  of  the  act  seems  to  the  court  to  be  very 
erroneous.  What  may  be  the  liabilities  of  the  sureties  for 
an  appeal  by  the  debtor,  against  whom  issues  are  found,  and 
against  whom,  being  in  court,  the  judgment  of  imprison- 
ment is  pronounced,  as  directed  by  the  10th  section,  we  are 
not  now  to  say.  Certainly  they  are  not  to  stand  imprisoned, 
like  the  debtor,  until  a  disclosure  be  made  by  him.  And  it 
may  be  admitted,  for  the  purposes  of  this  case,  that  there  is 
no  redress  against  them  in  the  case  supposed.  But  that  is  a 
question  essentially  different  from  that  which  arises  here ; 
which  is,  what  is  the  liability  of  the  sureties,  when  the  debt- 
t>r  is  not  in  court,  but  makes  default  ?  In  that  event  the 
judgtnent  of  imprisonment  cannot  be  rendered,  or,  at  least, 
executed  as  designed  by  the  law ;  and  unless  there  can  be  a 
judgment  for  the  debt  and  costs  against  the  principal,  so  as 
to  found  a  judgment  thereon  against  some  or  all  of  his  sure- 
ties, it  is  obvious  the  creditor  is  defeated  of  his  whole  reme- 
dy, simply  by  the  default  of  the  debtor,  which  would  seem 
most  extraordinary.  It  is  yielded  by  the  reasoning  on  which 
his  Honor's  decision  proceeds,  that  the  sureties  for  the  appeal 
would  have  been  liable  for  the  debt  and  costs,  if  the  debtor 
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bad  made  defaalt  before  the  issues  were  tried,  and  the  cred-  Deoember 

<v  1843 

iters  had  then  taken  their  judgment  for  the  default;  for  it  is 
said,  the  creditors  have  confined  themselves  to  the  judgment  wimungi 
against  the  debtor's  person,  by  proceeding  to  the  trial  of  the  Baughan. 
issues,  and  taking  a  verdict  which  authorized  a  personal 
judgment.  Why  would  they  have  been  thus  liable!^  It 
can  only  be,  because,  upon  the  failure  of  the  debtor  to  ap« 
pear,  the  creditors  can  take  judgment  for  the  debt  and  costs 
on  the  bond  returned  by  the  officer,  and  then  a  second  judg- 
ment  on  the  appeal  bond,  whereby  the  parties  bound  them- . 
selves  that  th^ebtor  should  perform  the  judgment  the  Su- 
perior Court  might  render  against  him.  The  same  reason* 
ing  applies  to  the  case  of  a  default  by  the  debtor  at  any  time, 
and  especially  after  the  issues  found  against  him.  The 
debtor  is  bound  to  appear,  whenever  duly  demanded  by  the 
creditor,  until  the  final  adjudication.  Mooring  v  James^  2 
Dev.  264.  AiTingion  v  Bass,  3  Dev.  95.  He  may  be  call- 
ed to  be  examined  before  the  jury,  and,  upon  his  failure,  the 
act  directs  that  the  judgment  shall  be  for  the  penalty  of  the 
bond  taken  by  the  officer,  to  be  discharged  upon  the  pay- 
ment of  the  debt  and  costs.  It  may  be  true,  that  the  credi- 
tor is  not  bound  to  try  (he  issdeS|  and  run  the  risk  of  having 
them  fodnd  against  him  in  the  absefnce  of  the  debtor,  but 
may  at  once  take  his  judgment  fof  non  appearance ;  yet, 
when  the  verdict  is  the  other  way,  that  there  are  fraud  and  ' 
concealment,  the  debtor  is  especially  bound  then  to  appearj 
since  the  very  object  of  fhe  issues  is  to  subject  him  to  actual 
imprisonment.  iSec.  (0.  To  that  end  it  is  evidently  con- 
templated in  the  act,  (hat  the  debtor  shaill  be  personally  pre- 
sent in  court,  the  words  being,  ^'  thefn  efnd  in  that  case  the  said 
debtor  shall  be  deemed  in  the  custody  of  the  Sheriff,  and  the 
court  shall  adjudge  him  to  be  imprisoned,  &c."  The  credi- 
tor, therefore,  must  have  a  right  to  demand  him  at  that  time, 
and  that  he  should  submit  himself  to  the  judgment  of  the 
^  law.  It  cannot  be  thought  that^  at  the  very  time  the  law  is 
about  to  pronounce  jtldgment  of  indprisonment  on  the  debt- 
or, he  can  frustrate  the  creditor  of  the  fruit  of  bis  sqit,  both 
as  against  bimseli  and  his  sureties,  simply  by  withdrawing 
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December  himself  from  the  court.      Even  if  he  had  made  default  be- 
•     •        fore,  and  the  creditor  had  recorded  it,  and  had  proceeded  uu- 
Wiiikings  necessarily  to  try  the  issues,  we  do  not  perceive  that  it  can 
Baughan.  oaake  a  difference,  for  the  creditor  has  a  right  to  try  them  and 
to  require  the  appearance  of  the  debtor  to  abide  by  the  judg- 
ment to  be  rendered  thereon.      If  he  fail  to  appear  at  any 
time,  there  is  to  be  judgment  on  the  bond  given  for  his  ap- 
pearance, and  in  the  case  before  us,  His  Honor  gave  judg- 
ment on  that  bond  against  Baughan  and  Jarrott,  for  the  debt 
and  costs.     That  judgment  refutes  the  argument,  on  which 
the  court  refused  to  give  judgment  on  the  appeal  bond.     It 
shews  that  the  judgment,  that  the  debtor  be  imprisoned,  is 
not  the  only  judgment  that  can  be  rendered  after  fraud  found; 
for.  lipon  a  default  after  that  finding,  a  judgment  for  the 
«  debt  and  costs  waS  given  on  the  appearance  bond.      Now, 

the  rendering  of  judgment  on  that  bond  was  absolutely  in- 
consistent whh  a  refusal  of  it  on  the  other,  for  the  sureties 
for  an  appeal  are  conclusively  bound  for  the  performance  of 
their  principal  in  this  case,  as  in  every  other  case  of  a  judg- 
ment for  money. 

But,  beside^  the  reason  stated  in  the  record,  others  have 
been  assigned  in  the  argument  here,  why  the  motion  should 
have  been  refused,  which  it  is  proper  to  notice.  It  was  said, 
in  the  first  place,  upon  the  authority  of  P(ige  v  Winning- 
ham,  I  Dev.  &  Bat.  tl3,  that  the  debtor  was  not  bound  to 
appear  iu  the  Superior  Court.  But  that  case  is  quite  dis- 
tinguishable from  this.  An  appeal  to  the  Supreme  Court 
only  brings  up  a  transcript  of  record  for  review  as  to  errors 
in  law  ;  whereas  the  whole  case  is  removed  by  an  appeal  to 
the  Superior  Court,  for  a  trial  de  novo  there.  Every  reason, 
which  makes  the  debtor^s  appearance  requisite  in  the  Coun- 
ty Court,  applies  with  equal  force  to  the  proceedings  in  the 
Saperior  Court. 

It  was  next  said,  that  there  was  a  default  of  the  debtor  in 
November,  1S39,  and  therefore  that  this  motion  could  not  * 
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be  aIlo\Kre(l  in  May,  1841,  without  a  notice  to  the  sureties. —  ^®®|™^®' 

We  see  no  reason  why  the  creditor  might  not  waive  that  de- , 

fiiult  and  proceed  to  a  trial  of  the  issues,  and  then  demand  WiUkingB 
the  debtor,  and  upon  default  then  made  have  judgment  on  Baughan. 
the  bonds.  But,  in  truth,  there  was,  we  think,  no  default  in 
1S39 ;  for  at  that  term,  at  which  the  debtor  failed  to  appear, 
the  case  was  continued  by  the  court,  under  the  authority  to 
do  so,  where  the  debtor,  has  been  prevented  from  attending 
court  by  good  cause,  to  be  judged  of  by  the  court.  After 
that,  it  does  not  appear  that  he  made  default,  until  he  was 
called  after  the  verdict  rendered,  and,  upon  that  then  made, 
this  motion  was  grounded. 

It  was  insisted,  lastly,  that  the  ca.  sa,  was  defective,  and 
did  not  authorize  the  arrest  of  Baughan ;  and,  therefore,  that 
the  creditor  ought  to  have  no  remedy  or  any  security  found- 
ed on  it.  We  are  not  prepared  to  admit,  that,  if  the  execu- 
tion be  invalid,  the  debtor  could  avail  himself  of  it,  after 
giving  bond  for  his  appearance,  and,  especially,  after  joining 
in  the  issues  tendered  by  the  creditor.  But  if  he  could  ob- 
ject that  matter  against  rendering  judgment  against  him  on 
the  bond  for  his  appearance,  yet  it  seems  to  be  a  clear  answer 
to  this,  and  indeed  to  the  preceding  objection,  that  it  is  not 
competent  to  the  sureties  in  the  appeal  bond  to  allege,  that 
the  judgment  against  their  principal  is  erroneous.  There  is 
a  judgment  in  this  case  against  Baughan  and  Jarrott,  for  the 
debt  and  costs,  from  which  there  was  no  appeal.  If  there 
be  error  in  that  judgment,  yet  itjs  perfectly  settled,  that  while 
it  remains  in  force  it  binds  the  sureties  lor  the  appeal  as 
much  as  the  principal.  It  fixes  the  sureties  with  the  debt, 
and  the  only  questions  between  them  and  the  appellees  are, 
whether  there  be  a  judgment  against  their  principal, 
and  whether  he  has  performed  it.  If  he  has  not,  then 
judgment  is  to  be  rendered  against  them  for  the  same  mo- 
ney. 

The  judgment  below  must  be  reversed,  and  judgment 
entered  here  for  the  plaintiffs  on  the  appeal  bond,  for 
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I>«^^wtbe  debt   and   interest,   and    the   costs   of  ihe  Superior 
L-  Md  County  Courts,  as  well  as  the  costs  in  this  Court. 

Pbr  CvtLl^^.  jFudguient  occorjdingly. 


•J 


STATE  OF  NORTH  CAROLINA,  ON  THE  RELATION  OF  JON- 
ATHAN B.  LINDSAY  V9.  ENOCH  L.  STEPHENS  A;  OTHERS. 

"Where  one  put  into  the  hands  of  a  eonitable  for  collection  a  note,  the  amount 
of  which  exce^ed  the  juriadiction  of  a  justice  of  the  peace,  and  the  con- 
ataUe  procpred  the  maker  to  substitute  for  it  two  notes,  each  within  the  ju- 
risdiction of  a  justice,  and  afterwards  &iled  to  collect  the  same  when  he 
might  have  done  so ;  Hdd  that  he  and  his  sureties  were  liable  on  his  offi- 
cial bond  for  a  breach  of  duty. 

Appeal  from  the  Superior  Court  of  Law  of  Pasquotank 
County,  at  Fall  Term,  1843,  his  Honor  Judge  Bailey  pre- 
siding. 

This  was  an  action  on  a  constable's  bond,  given  by  the 
defendant  Stephens  and  the  other  defendant3,  as  his  sureties. 
The  breaches  declared  on,  were  for  collecting  and  not  paying 
over,  and  for  negligence  in  the  discharge  of  his  duty  in  net 
collecting  certain  claims  put  in  his  hands  for  collection  by 
the  relator  of  the  plaintiff.    It  was  admitted  by  the  defend- 
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ant's  coansel,  that  the  sum  of  $299  09,  with  interest  from  December 
7th  Septepiber,  1842,  had  been  collected  and  not  paid  over^ 


and  for  that  sum  he  admitted  the  defendants  to  be  liable,     state 

V 

lens. 


The  only  contest  arose  upon  a  note  put  into  the  hands  of  the  g^  |^^ 
defendant  Stephens,  for  $12^  25,  bearing  interest  from  the 
1st  of  January,  1838.  This  note  was  put  into  the  hands  of 
Stephens  as  the  agent  of  the  relator,  Lindsay;  and  Stephens, 
as  his  agent,  took  a  note  from  the  maker  for  $80,  and  en- 
dorsed that  sum  as  a  credit  on  the  note  of  $125  25,  and 
thereby  brought  the  whole  amount  within  the  jurisdiction  of 
a  justice  of  the  peace.  Stephens  then  issued  a  warrant  on 
:he  note  for  $80,  and  another  warrant  for  the  balance  due 
m  the  note  for  $125  25,  and  obtained  judgment  in  both 
cases.  The  maker  of  the  notes,  at  that  time,  had  property, 
and  the  judgments  could  have  been  collected  ;  but  the  de* 
fendact  Stephens  neglected  to  use  diligence  in  collecting 
them,  whereby  the  debt  was  lost.  The  defendant's  counsel 
contended,  that,  as  the  note  of  $125  25  could  not,  in  its 
original  form,  have  been  collected  by  the  constable,  by  vir- 
tue of  his  office,  as  it  was  beyond  the  jurisdiction  of  a  jus< 
tice  of  the  peace,  and  consequently  beyond  that  of  a  consta- 
ble,  the  defendant  and  his  sureties  were  not  liable  on  his  of- 
ficial bond. 

His  Honor  instructed  the  jury,  that,  although  the  note  of 
$125  25  could  not,  in  its  original  form,  have  been  collected 
by  the  constable  by  virtue  of  his  office,  yet,  if  the  relator 
placed  the  note  of  $125  25  in  the  hands  of  Stephens,  as  his, 
(the  relator's)  agent  and  he  reduced  it  to  two  notes,  so  as  to 
bring  the  whole  sum  within  the  jurisdiction  of  a  justice  of 
the  peace,  it  was  the  same  thing  as  if  the  relator  himself  had 
done  it,  and  then  placed  the  notes  in  the  hands  of  Stephens — 
and  when  Stephens  had  so  divided  the  note  as  to  reduce  it 
within  the  jurisdiction  of  a  justice  of  the  peace,  it  was  his 
duty  to  use  due  diligence  in  collecting  the  notes ;  and  if  the 
debt  was  lost  by  his  negligence,  they  ought  to  find  for  the 
plaintiff  for  the  amount  of  the  note  of  $125  25^  as  well  as 
for  the  sum  admitted  to  be  due.  The  jury  found  a  verdict 
for  the  whole  sum  claimed.    The  defendants  then  moved 
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December  for  a  new  trial,  which  being  refased|  they  appealed  to  the 
^^^^'    Supreme  Court. 

State 

▼ 

stcpbBM.      Kinney  for  the  plaintiff. 

No  counsel  for  the  defendants. 


Daniel,  J.  The  reasons  given  by  the  jodge,  who  tried 
the  cause  in  the  Superior  Court,  are,  in  our  opinion,  correct, 
and  we  adopt  them.  He  might  hare  made  his  charge  still 
stronger  for  the  relator,  as  it  appears  that  the  constable  had 
actually  obtained  judgments  in  the  name  of  the  relator  on 
the  two  notes.  Why  then  did  he  not  collect  those  judg- 
ments 7    The  judgment,  we  think,  must  be  affirmed. 

PfiR  Curiam.  Judgment  affirmed. 


i 


i 
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THE  STATE  ON  THE  RELATION  OF  WILLIE  ROGEKS  mf.  AN-  DaeemW 
DER80N  H.  WALKER  AND  OTHERS.  1842. 

Appeal  from  the  Superior  Court  of  Law  of  Granville 
County,  at  Spring  Term,  1842,  his  Honor  Judge  Dick  pre- 
siding. 

Badger  for  the  plaintiff. 

WaddeU  and  Iredell  for  the  defendants, 

Daniel,  J.  This  case  is  in  etery  particular  like  that  of 
the  State  v  Stephens  and  others,  decided  at  this  Term  (Su- 
pra p.  92.)  The  reasons  there  given,  induce  us  to  affirm 
the  judgment  in  this  case^ 

Per  Curiam.  Judgment  affirmed. 
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THE  STATE  ON  THE  RELATIO'N  OF  WILLIAM  H.  WILLS  vs. 

JOEL  S.  SUGG  AND  OTHERS. 

December  In  cases  where  a  demand  of  a  daiitt  is  required  before  suit  can  be  brought,  as 
1842.  against  a  constable  for  money  collected,  when  the  demand  is  made  the 

"""*^~"     claim  is  turned  into  an  ordinary  debt,  and  it  becomes  the  duty  of  the  debtor 
to  pay  the  creditor  in  a  reasonable  time. 

Appeal  from  the  Superior  Court  of  Law  of  Edgecomb 
county,  at  Fall  Term,  1842,  his  Honor  Judge  Battle 
presiding. 

This  was  an  action  of  debt  upon  a  constable's  bond,  exe- 
cuted by  the  defendants,  upon  the  appointment  of  Sug^  as 
constable,  in  the  cc^unty  of  Ekigecomb,  for  the  year  1838.— • 
Upon  the  trial,  the  relator,  after  proving  the  execution  of  the 
bond,  produced  a  receipt  given  by  the  constable  in  the  year 
1838,  for  the  collection  of  several  claims  against  different 
persons,  and  among  others,  two  against  one  F.  Jones,  for 
about  forty  dollars.  lie  then  called  a  witness,  who  stated 
that,  some  time  in  February,  1841,  he  was  present  when  the 
relator  called  on  the  defendaat  Sugg  and  demanded  a  settle- 
ment ;  to  which  Sugg,  admitting  that  he  had  collected  the 
'  Jones'  claims,  replied  that  he  had  no  money  nor  his  papers 

with  him,  but  that,  if  the  relator  would  appoint  a  day,  he 
would  come  to  a  settlement.  The  relator  thereupon  said 
that  he  had  waited  a  long  time  and  he  would  not  have  a  set- 
tlement by  piece-meal,  and  declined  to  appoint  a  day.  This 
occurred  in  the  town  of  Tarborough,  within  six  miles  of 
the  residence  of  Sugg  and  eighteen  of  that  of  the  relator, 
Sugg  and  the  relator  living  about  twelve  miles  apart ;  and 
it  was  after  the  defendant  Sugg  had  gone  out  of  office.  The 
writ  was  issued  in  the  month  of  April  following.  The 
counsel  for  the  defendants  objected  that  there  was  no  de- 
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mand,  sufficient  to  sustain  the  action,  made  upon  the  de-  December 
fendant  Suggr,  prior  to  the  bringitiff  of  the  action,  and  that 
the  fair  interpretation  of  Sugg's  reply,  that  ^he  had  no  mO'*  wuit 
ney  nor  his  papers  by  him,"  was,  that  he  did  n6t  then  have  g^^^ 
the  money  or  papers  about  his  person,  but  he  had  them  at 
home,  and  there  was  therefore  tro  refusal  to  pay  or  settle.* — 
The  couQsef  for  the  relator  on  the  otiier  hand  contended, 
that,  upon  the  demand  testified  to  by  the  witness,  the  defen« 
dant  Suggf  ought  immediately  to  have  paid  or  tendered  the 
money,  adtuittod  to  have  been  collected  by  him,  or  that  he 
ought,  after  that  time,  to  have  sought  out  the  relator,  especi- 
ally as  they  both  resided  in  the  same  county,  in  a  reasonable 
time,  and  have  settled  with  and  paid  him.  The  court  held, 
and  so  instructed  the  jury,  that  the  demand'  stated  by  the 
witness,  if  believed,  was  sufficient — that  the  defendant  Sugg 
was  bound  then  and  there  to  have  paid  or  tendered  the  mo« 
ney  be  hadcoUected,  and  that  failure  to  do  so  was  a  breach 
of  his  official  bond,  for  which  he  was  responsible,  and  that 
what  the  relator  afterwards  said  about  a  piece-meal  settle- 
ment, furnished  fio  excuse  for  such  breach.  There  was  a« 
verdict  for  the  plaintiff,  and  judgment  being  rendered  pursu- 
ant thereto,  the  defendant  appealed. 

B.  P.  Moore  for  the  defendants  contended,  that  Sugg  was 
only  bound  to  account  as  an  agent,  and^that  the  plaintiff 
must  shew  H  misapplication  ot  the  money,  or  a  breach  of 
trust.  Oovernor,  use  of  White  v  Miller,  3  Dev.  &  Bat. 
65.  Potter  v  Sturges,  1  Dev.  79.  2dly.  That  trover  would 
not  lie,  on  such  a  demiind,  for  the  papers.  3dly.  That  when 
the  relator  refused  to  appoint  a  day,  and  said  he  would  not 
settle  by  piece-meal,  in  effect  he  said,  you  need  not  offer  the 
Jones  money,  I'll  not  receive  it.  Therefore,  the  defendant 
Sugg,  was  under  no  obligation  to  go  to  the  relator,  and  take 
the  money.    Mann  v  Vick,  I  Hawks,  427. 

Badger  4*  Wkilaker  for  the  plaintiff,  c(mtra. 

Daniel^  J.    In  February,  1841,  the  relator  demanded  a 

13 
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December  settlement  of  Sugg,  the  constable.  Sugg  then  admitted,  that 
he  had  collected  for  the  relator,  the  sura  of  forty  dollars,  but 
Wills  that  he,  then  and  at  that  place,  had  neither  money  nOr  his 
Sugg,  papers  with  hin^.  On  the  28th  of  April,  following  the  de- 
mand, the  relator  issued  his  writ  against  Sugg  and  his  sure- 
ties.  The  parties  lived  about  twelve  miles  apart.  On  the 
trial  the  defendants  objected,  that  there  had  not  been  a  suffi- 
cient demand  to  sustain  the  action.  The  relator  insisted 
that  the  demand  was  sufficient,  and  that  Sugg,  after  that  e- 
vent,  in  a  reasonable  time,  ought  to  have  sought  him  and 
made  a  settlement.  The  court  charged  the  jury  that  the  de- 
mand was  sufficient.  And  we  think,  that  the  time,  which 
intervened  between  the  demand  and  the  issuing  of  the  writ, 
was  amply  sufficient  for  Sugg  to  have  sought  out  the  relator 
and  made  the  settlement,  as  by  law  he  was  then  bound  to 
do.  For,  although,  according  to  the  previous  decisions, 
there  m'ust  be  a  request  before  suit,  yet  the  demand  turns 
this  into  an  ordinary  debt,  and  it  renders  it  the  duty  ot  the 
debtor  to  seek  the  creditor  in  a  reasonable  time.  We  there- 
fore think,  that  there  was  a  breach  of  the  bond  before  the 
writ  issued.  The  remark  of  the  judge,  that  there  was  a 
breach  of  the  bond  instantly  on  the  demand  and  refusal  to 
pay,  if  erroneous,  was  altogether  immaterial  in  this  case, 
and  therefore  not.  a  ground  for  a  new  trial.  The  relator 
proved  a  demand,  and  more  than  a  reasonable  time  after  for 
a  settlement,  before  he  issued  his  writ.  The  judgment  must 
be  affirmed. 

Pbr  CvRiAMr  Judgment  affirmed. 
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THE  STATE  ON  THE  RELATION  OF  J.  &  C.  ELLEN  w.  SAM- 

UEL  ARRINOTON  AND  OTHERS. 

I 

The  Clexk  of  a  Court,  haviogr  in  hu  posBeaaioii  a  bond  of  a  large  amount^  ^??[^^^' 
which  had  been  deposited  in  his  office  by  order  of  the  court,  and  belonged 
to  certain  parties  to  a  suit  pending  in  the  said  court,  transferred  the  bond  to 
one  Ricks.  In  part  consideration  oi  the  transfer,  Ricks  gave  the  Clerk  a 
receipt  for  a  sum  of  money  then  in  the  hands  of  tho  Cleik  in  his  official 
capacity,  and  belonging  to  the  relators,  of  whom  Ricks  was  the  guardian^*^ 
Afterwards,  the  amount  of  the  bond  was  recoTered  from  Ricks  by  the  per- 
sons to  whom  it  belonged.  Heldf  that  under  these  circumstances  the  re- 
ceipt of  Ricks,  the  g^uardian,  was  no  bar  to  an  action  by  the  relators  on  the 
official  bond  of  the  Clerk,  to  recover  the  mon^  due  to  them,  and  which  the 
Clerk  refused  to  pay. 

Appeal  from  the  Superior  Court  of  Nasli  county,  at  Fall 
Terra,  1842,  bis  Honor  Judge  Battle  presiding. 

This  was  an  action  of  debt  upon  a  bond  executed  in  Au- 
gust, 1834,  by  the  defendants,  as  sureties  of  Arthur  Whit- 
field, appointed  Clerk  of  Nash  County  Court.  Pleas,  condi- 
tions performed,  and  Statute  of  Limitations.  Upon  the  tri- 
al, the  following  facts  were  proved  or  admitted.  In  the 
year  1833,  and  prior  to  the  month  of  August  in  that  year,  a 
sum  of  money  amounting  to  $210,  was  paid  into  the  Clerk's 
office,  belonging  to  the  relators,  who  were  minors.  This 
money  was  at  that  time  demanded  of  the ,  Clerk  by  John 
Ricks,  then  the  guardian  of  the  relators,  but  was  not  paid  to 
him.  On  the  19th  of  June,  1837,  the  said  Ricks^  being  still 
iniardian,  and  having  received  of  the  said  Clerk  ail  of  the  a- 
bove  sum,  except  $123  53,  purchased  <^  the  said  Clerk  the 
bond  mentioned  in  the  case  of  Buntings  and  others  v  the 
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Decembci  said  Ricks,  reported  in  the  2d  vol.  of  Dev.  &  Bat.  Eq.  Rep. 

1_  p.  130,  and  gave  in  part  payment  therefor  the  said  sum  of 

s^tate     ^123  53,  belonging  to  his  infant  wards,  and  gave  to  the  said 

Anington,  CJerk  his  receipt  in  full  for  the  sanae.  This  receipt  was  not 
under  seal,  but  was  intended  by  the  parties  at  the  time  to  be 
a  fqll  discharge  of  the  debt.  Ricks  was  afterwjirds  com- 
pelled by  a  decree  of  the  Supreme  Court,  to  pay  over  the 
proceeds  of  the  said  bond  to  the  parties  properly  entitled 
thereto,  and  no  part  of  the  same  was  applied  to  his  own  use 
or  the  use  ot  his  wards,  the  present  relators.  One  ot  the 
relators  came  ot  age  in  August,  1839,  and  the  other  in  Feb- 
ruary, 1841;  and  the  suit  was  commenced  on  the  7th  of  Au* 
gust,  1841.  A  demand  of  the  sum  claimed  just  before  issu- 
ing the  writ,  was  proved.  JJpon  this  case  the  court  was  of 
opinion,  that  the  relators  were  entitled  to  j-ecoyer,  and  there- 
upon, a  verdict  and  judgment  were  rendered  for  them,  Aud 
the  defendants  appealed. 

B.  F.  Moore  for  the  plaintiff. 
Badffef  for  tb.e  defjBndanJts. 


RuFFiN,  C.  J.  This  is  an  action  on  the  official  bond  of 
Arthur  Whitfield,  as  Clerk  of  the  County  Court  of  Nash. 
During  the  year  covered  by  the  bond,  the  sum  of  $123  53 
was  paid  to  him  as  Clerk,  which  belonged  to  the  relators, 
who  were  then  infant  wards  of  John  Ricks.  Whitfield  had 
also  iq  his  hands  a  bond  given  by  Bunn  and  Cooper,  for 
.  $1106,  which  had  been  deposited  in  his  office  as  a  fund  be- 
longing to  other  persons,  parties  in  another  suit,  which  the 
court  had  ordered  him  to  collect.  On  the  l^th  of  June, 
1837,  Whitfield  assigned  that  bond  to  Ricks ;  and  part  of 
the  consideration  therefor  was  the  said  sum  of  $123  63  be- 
longing to  the  relators,  and  Ricks  then  gave  his  receipt 
therefor,  as  being  paid  by  Whitfield  to  him,  as  the  guardian 
of  the  relators.  Afterwards,  in  1838,  at  the  suit  of  the  per- 
sons for  whose  benefit  the  bond  had  been  given,  Ricks  was 
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compeHed  by  a  decree  of  the  Court  of  Equity  lo  surrender     jy^  " 

the  bond  or  pay  over  its  proceeds  to  those  persons,  on  the  — 

ground  that  he  had  notice  of  their  interest  in  it,  and  that  ®^^ 
Whitfield  was  misapplying  it;  as  may  be  seen  in  the  re- Arrington. 
ported  case  of  Bunting  v  Ricks,  2  Dev.  &  Bat.  Eq.  130. 
No  part  of  the  proceeds  of  the  bond  was  applied  to  the  use 
of  the  relatoi-s ;  and  they  alterwards  coming  of  ago  demand- 
ed payment  and  then  brought  this  action,  which  was  tried 
on  the  plens  of  conditions  performed  and  statute  of  limita- 
tions, and  a  verdict  given  under  the  direction  of  the  court 
for  the  principal  tind  interest  due  the  relators ;  and  from  the 
judgment  the  defendants  appealed. 

The  court  is  of  opinion  the  judgment  was  right.  The 
a2tion  was  brought  within  due  time  ;  being  less  than  three 
years  after  the  elder  of  the  relators  came  of  age.  On  the 
other  plea,  the  only  objection  urged  is,  that  the  guardian  be- 
came chargeable  to  his  wards  on  the  transaction  between 
him  and  Whitfield.  But,  supposing  Ricks  to  be  thus  charge- 
able, it  does  not  follow  that  Whitfield  was  thereby  discharg- 
ed. A  guardian  may  become  liable  for  a  debt  to  the  wards, 
in  instances  in  which  the  debtor  may  not  be  discharged ;  as 
from  negligence  to  collect  or  bring  suit  within  a  proper  time, 
or  the  like.  Both  may  be  responsible  to  this  infants.  No 
doubt,  a  guardian  has  authority  to  receive  money  owing  to 
his  ward.  But  it  is  a  different  question,  whether  the  guar- 
dian can  discharge  the  debtor  without  receiving  satisfaction, 
whereby  the  insolvency  of  the  guardian  would  cause  a  loss 
of  the  debt  altogether.  But  that  need  not  be  considered ; 
for  here  the  receipt  given  by  Ricks  was  not  under  seal,  and 
is  susceptible  of  explanation  ;  and  it  turns  out  that,  although 
intended  at  the  time  by  Ricks  and  Whitfield  -as  a  payment, 
there  was,  in  fact,  no  payment  at  all.  It  was  held  that  the 
bond  was  not  efiectually  transferred  by  Whitfied,  and  it  was 
decreed  still  to  belong  to  the  original  proprietors,  and  conse- 
quently taken  from  the  relators.  How,  then,  have  they 
been  satisfied  by  Whitfield  for  the  money  he  received  of 
theirs?    This  was  no  more  a  payment  than  if  received  in  i\ 


102  IN  THE  SUPREME  COURT 

Tccember  forged  bond,  or  counterfeit  money.    Whitfield,  therefore,  re- 

L-  mains  liable  for  the  money  in  his  bands  ;  and,  if  he  does  so^ 

of  course  do  his  sureties. 


Per  CvRiAn.  JudgmeDt  affirmed. 


OTATE  OF  NORTH  CAROLINA  ON  THB  RELATION  OP  PELEG 
8.  ROGERS  AND  C<k  m.  ISRAEL  P.  DILLIARD  d&  OTHERS. 

An  officer  hm  a  right  to  levy  an  cxecmtion  upon  a  hone,  though  the  owaer  ia 
riding  him  at  the  time. 

Appeal  from  the  Superior  Conrt  of  Law  of  Granvitle 
county,  al  Fall  Term,  1842,  bis  Honor  Judge  Settle 
presiding. 

This  was  an  action  of  debt  upon  a  constable's  bond.  The 
breach  assigned  was,  the  failure  to  levy  and  collect  certain 
executions,  which  the  relators  had  placed  in  the  hands  of 
the  defendant  Dilfiard,  as  constable,  against  Thomas  A.  York 
^nd  W.  S.  Lloyd.  The  relators  ofiei^  in  evidence  Dilliard's 
receipt  for  the  notes  of  the  parties  aforesaid ;  and  proved 
that  they  had  a  certain  horse  of  the  value  of  $50,  which 
had  belonged  to  York,  but  which  he  swore  had  been  sold 
and  purchased  by  Lloyd.  It  was  further  in  evidence,  that^ 
after  the  executions  came  into  the  hands  of  the  constable, 
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Lloyd  and  the  constable  were  togetiier  at  the  house  of  the  Decembec 
relator  Rogers,  and  that  Lloyd  was  riding  the  horse ;  that  * 

the  relator  directed  the  constable  to  levy  on  tbe-horse  and  he  state 
would  iademnify  him ;  that  the  constable  and  Lloyd  leit  in  dqi]^ 
company,  and  went  to  two  or  three  public  places ;  that  the 
constable  endeavored  to  get  Lloyd  to  dismonnt,  ia  order  to 
enable  him  to  levy  and  get  possession  of  the  horse ;  that 
Lloyd  refused  to  do  so,  and  continued  on  the  horse  until  the 
parties  separated ;  that  Lloyd  returned  to  the  house  oi  York| 
where  he  lived,  and  left  th^  horse;  that  on  the  following 
day  another  constable  levied  on  the  horse  and  sold  him  as 
the  property  of  York.  It  was  contended  in  behalf  of  the 
relator,  and  the  court  so  charged,  that  the  constable  had  a 
right  to  levy  on  the  horse,  notwithstanding  the  owner  was 
on  him  at  the  time ;  and,  if  the  jury  collected  from  the  evi- 
dence Ihrt  the  constable  could  have  levied  and  got  posses- 
sion ot  the  horse  without  a  breach  af  Che  peace,  it  was  bis 
duty  to  have  done  so,  and  his  failure  was  such  a  neglect  as 
would  render  him  liable^ 

The  jury  found  a  verdict  for  the  plaintiflT,  and  a  motion  for 
anew  trial  having  been  made  and  overruled^  and  judgment 
rendered  for  the  plaintiff  pursuant  to  the  verdict,  the  de- 
fendants appealed. 

BcLdger  and  Saunders  for  the  plaintiff. 
No  counsel  for  the  defendants. 


RuFPiN,  C.  J.  It  is  stated  by  Lord  Coke,  1  Just.  47.  a. 
that  a  horse,  when  a  man  or  woman  is  riding  on  him,  or  an 
axe  in  a  man's  hand  cutting  wood,  are  for  that  time  privi- 
leged, and  cannot  be  distrained.  But  this  does  not  apply  to 
a  seizure  in  execution,  tiiongh  it  is  probable  the  objection. 
here  taken  may  have  been  drawn  from  it^  upon  some  notion 
that  the  cases  were  similar.  Very  clearly  the  passi^  does 
not  justify  it,  for  it  is  confined  to  distress  for  rent  or  of  beasts 
damage  feasant^  and  we  know  that  many  things  can  be  ta-- 
ken  on  execution,  which  cannot,  under  like  circumstances^ 
be  distrained.    Though  we  find  the  rule  thus  clearly  stated, 
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^Tsia**^'  with  respect  to  distress,  there  is  no  such  doctrine  in  any 

! author,  with  respect  to  process  of  execution.    There  is  an  ob- 

«ute  vious  distinction  between  the  cases,  which  furnishes  the  rea- 
DilU^^.  son  of  the  difference,  which  is,  that  making  distress  is  the 
act  of  the  party  himself,  to  whom  the  law  entrusts  to  some 
extent  the  power  of  self  redress,  and  the  seizure  upon  execu- 
tion is  the  act  of  an  indifferent  minister  of  the  law,  not  pro- 
bably disposed  to  make  an  unnecessary  seizure,  or  to  make  it 
at  an  unseasonable  period.  A  man's  house  protects'him  and 
his  property,  if  to  be  ^ot  at  only  by  breaking  the  house, — 
But  there  is  no  authority  or  reason,  which  would  exempt 
from  seizure,  an  article  in  the  use  of  the  owner,  which 
would  not  equally  protect  it,  if  in  his  presence  merely.  It 
is  as  much  the  duty  of  the  party  to  surrender  to  the  officer 
the  horse  he  is  riding,  as  it  is  to  allow  him  peaceably  to  take 
the  horse  from  which  he  has  jost  dismounted  ;  and  a  breach 
of  the  peace,  or  resistance  to  the  authority  of  the  officer,  is 
not  more  provoked  or  probable  in  the  one  case  than  in  the 
other :  the  law  requiring  in  each  case  submission  to  its  pro-  ' 
cess,  and  conferring  the  power  to  use  such  force  as  may  be 
needed  to  execute  the  process  effectually. 

Per  Curiam.  Judgment  affirmed. 
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BOB  ON  DEMISfi  OT  JOfil^  fi.  BLANCtiARl)  C9.  flASY 

BLANCHARD. 

7*he  pnrchu^r  at  an  execution  sde  mvMt  shew  a  judgment,  and  ah  exeontion  BeoemWr 
coneepondiiig  thereto.    An  ezecation  at  the  iastanoe  of  B.  is  not  warranted      1B43* 
by  a  judgment  in  favor  of  A.  . 

If  a  constable  in  retumin'g  to  conit  a  levy  ea  land  doea  not  describe  it  as  v^ 
qnired  bj  the  Statute,  Rev.  St.  c.  46,  s.  16,  a  purchaser  under  a  vendUioni 
exponagj  issued  by  the  Court,  in  order  to  si^poit  has'  tide  in  a  trial  at  law, 
must  shew  by  extrinsic  evidence,  that  the  rietiim  doee  as  completely  identify 
the  land  as  it  would  have  been'  identifijed  by  a  literal  obnrvance  of  the  Stat- 
ute. 

The  cases  of  Huggins  v  Ketchuntf  4  Bev.  &  Bat  Rep.  4l4.  ^Smitk  v  Law, 
2  Ired.  Rep.  457.  Den  on  dem,  D&Akw  v  Murphy ,  1  De^dt  Bat  686,  and 
Ingra/H  v  Kxrbtf,  S  ]>ev.  dK  Bat  31,  cited  and  approved* 

Appeal  from  the  Superior  Court  of  Law  of  Duplia 
county,  at  Fall  Terto,  1842,  his  Honor  Judge  Manlt 
presiding. 

On  the  trial  of  this  ejectment  the  lessor  of  the  plaintiff,  as 
a  part  of  his  trtle,  produced  a  judgment  in  favor  of  William 
McCurdy  against  Noal^*  Bflanchard,  obtained  before  a  justice 
of  the  peace,  andf  a  separate  execution  with  subsequent  legal 
proceedings  in  favor  of  Reuben  Blanchard,  against  Noah. 
Blanchard.    Tliis  execution  was  indorsed  as  follows : 

'-  Levied  era  the  land  of  Noah  Blanchard,  joining  the 
lands  of  H.  Blackmore,  Reuben  Blmichaid,  and  others.  8th 
April,  1831. 

JEfif.  LAWSON,  Dep.  Sheriff. 

This  execmion  was  risfuftied  to  court,  and  notice  givea 
to  the  defendant  itt  tfhe  execniion.  A  venditioni  ezpancu 
issued  fh>oi  Che  court  founded  on  this  levy,  and,  at  the  sale 
of  the  land;  Reuben  Blanchard  became  the  purchaser,  and 

Vi 
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December  under  him  the  lessor  of  the  plaintiff  claims.    The  court  in- 

Intimated  an  opinion,  that  the  plaintiff  in  the  execution,  who 

Bianchaid  became  the  purchaser  at  the  sale,  acquired  no  title  on  account 
Biandiaid.  ^^  ^^^  defectiveness  of  the  proceedings,  that  the  execution 
was  not  supported  by  the  judgment,  and,  if  it  were,  there 
was  no  sufficient  levy  endorsed  upon  the  execution,  and, 
without  them,  the  subsequent  judgment  and  order  of  sale 
were  nullities* 

In  submission  to  this  opinion,  the  plaintiff  suffered  a  non- 
suit, and  appealed  to  the  Supreme  Court. 


No  counsel  for  the  plaintiff. 
D.  Reid  for  the  defendant. 

Gaston,  J.  The  plaintiff  undertook  to  deduce  a  title  in 
the  premises  to  his  lessor,  under  a  purchase  and  conveyance 
from  the  Sheriff.  The  execution,  under  which  the  Sheriff 
sold,  was  a  venditicfni  e.tpo7taSf  purporting  to  have  been  is- 
sued from  the  County  Court,  and  commanding  the  Sheriff  to 
expose  (o  sale,  "the  Und  of  Noah  Blanchard,  joining  H. 
Biackmore  and  others,"  which  land,  the  execution  recited, 
bad  geen  theretofore  levied  on  by  a  constable,  by  virtue  of 
judgment  against  the  said  Noah,  in  favor  of  Reuben  Blanch- 
ard,  and  which  levy  had  been  returned  to  court  and  con- 
firmed, and  an  order  of  sate  thereon  made.  It  does  not  ap- 
pear that  the  order  of  court  was  exhibited,  but  the  plaintiff 
gave  in  evidence  a  writ  oi  fieri  facias  issued  by  a  justice  in 
favor  of  Reuben  Blanchard  against  Noah  Blanchard,  a  re- 
turn thereoti  by  the  constable^  of  a  l«vy  oa  the  land  of  Noah 
BIauch»rd,  "joining  the  lands  of  H.  Biackmore,  Reuben 
Blauchard,  and  others,"  and  a  notification  from  the  constable 
to  \he  said  Noah,  of  the  levy  aforesaid,  that  it  would  be  re- 
turned  to  the  court,  and  that  the  said  court  would  be  moved 
for  an  order  of  sale  thereon.  The  plaintiff  also  gave  in  ev- 
idence a  judgment  before  the  justice,  which  he  alleged  to  be 
that  whereon  the  fieri  facias  was  sued  ont,  but  the  same 
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was  a  jud^ent  rendered  for  William  McOardy,  against  the  J^eeenAtt 
said  Noah.     Upon  this  evidence  the  court  was  of  opinion  ' 

that  the  plaintiff  had  not  made  ont  a  title  in  bis  lessor,  and,  Bianchard 
the  plaintiff  thereupon  submitted  to  a  nonsuit  Blan^baid. 

We  see  no  error  in  the  opinion  expressed.  Both  the  ob- 
jections made  below  to  the  title,  appear  to  us  to  be  well 
founded. 

A  venditioni  exponas  confers  no  original  authority  on  the 
officer  to  make  the  debt  recovered.  It  is  but  an  order  to  car* 
ry  out  into  final  effect,  by  a  sale,  a  levy  previously  made ; 
and  if  that  levy  be  not  valid^  the  sale  under  the  venditioni 
transfers  no  title.  If  a  valid  levy  has  been  made  on  chat- 
tels, the  Sheriff  may,  after  the  return  of  the ^ri/acia^,  sell 
without  a  venditioniy  because  by  the  seizure  he  has  acquired 
a  property  in  the  chattels,  for  the  purpose  of  satisfying  the 
creditor.  If  the  levy  has  been  made  on  land,  he  cannot,  af- 
ter the  return  of  the^^rt  facias^  sell  without  a  venditioni^ 
because  with  us,  by  such  a  levy,  the  land  is  not  seized  by 
the  Sheriff,  but  only  set  apart  for  the  satisfaction  of  the 
judgment,  and  the  authority  of  the  Sheriff  to  act  under  the 
fieri  faciasj  expired  by  its  return.  But  in  each  case,  it  is  in- 
dispensable for  the  security  of  the  purchaser,  that  the  thing 
sold  should  have  been  seized  orlevied^on  by  virtue  of  a  valid 
fi^fa.  It  is  also  perfectly  settled  with  us,  that,  however  an  of- 
ficer may  be  protected  in  rendering  obedience  to  an  execu. 
tion,  although  unwarranted  by  a  judgment,  because  he  is  not 
bound  to  look  behind  his  writ,  a  purchaser  under  an  execu- 
tion sale  must  shew,  not  only  the  execution,  but  a  judgment 
which  warrants  and  sustains  it.  Den  on  dem.  of  Dobson 
V  Murphy,  1  Dev.  d&  Bat.  686.  And  this  doctrine  has  been 
explicitly  held  in  cases  of  levies  made  by  constables  return- 
ed to  Court,  and  sales  under  writs  of  venditioni  there  a- 
warded.  Ingram  t  Kirby,  2  Dev.  &  Bat.  21.  Now  it  can- 
not be  pretended,  that  an  execution  in  favor  of  R  is 
warranted  by  a  judgment  rendered  in  favor  ot  A. 

The  levy  too,  as  returned,  does  not  conform  to  the  provi* 
sions  of  the  law.     The  law  requires  that  it  shall  set  forth 
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Btetmhm  vhat  land  Uie  conatabla  has  levied  oa,  "  where  situate,  ob 
__^.^.^_  whal  water  eoarse^  and  whose  lands  k  is  adjoining."  Kev. 
Stat  c.  62y  8.  16.  la  coostruiDg  this  eDactment  we  haye 
beldi  that  whenever  the  levy  returned  defwrle  from  the  terms 
of  description  prescribed  in  the  Statute,  the  onus  is  thrown 
on  the  parcbaser  of  shewing,  by  extrinsic  evidence,  that  the 
return  does  as  completely  identify  the  land,  as  it  would  have 
been  identified  by  a  literal  observance  of  the  Statute.  Hug- 
gins  V  Ketchum^  4  Dev.  &  Bat.  Rep.  414.  Smith  v  Low^ 
2  Ired.  Rep.  457.  No  extrinsic  evidence  in  this  case  was 
offered  to  establish  this  identity.  The  judgroept  of  the  Su- 
perior Court  is  affirmed  with  costs. 


Pbe  CusLiAMt  Judgment  affirmed. 


FREISMAN  LEATH   AND   OTHERB  vs.  JACOB  8UMMER8  ANP 

OTHERa. 

In  a  petition  to  turn  or  change  a  pablic  road,  it  mnat  be  alleged  that  die  new 
road  10  neoeeeaiy,  or  would  be  more  \uhM  to  the  publio— otherwiee  thepeti- 
tion  will  be  diflmwMJ. 

Appeal  from  the  Superior  Court  of  Law  of  Caswell 
County,  at  Fall  Term,  1842,  his  Honor  Judge  Settle  pre- 
siding. 
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This  was  a  petition  to  alter  a  public  rond  beUreen  certain  Derpmber 

/€rmtf»i  designated  in  the  petition,  and  was  brought  up  by 1_> 

appeal  to  the  Snperior  Court.  The  petitioners  merely  pray..  Lcath 
ed  for  an  alteration  of  the  road  without  assigning  any  rea-  sm^j^ek 
«oos  therefor.  A  copy  •f  the  petition  had  been  served  on 
the  defendant,  who  appeared  and  opposed  it.  At  the  hearing 
the  counsel  /or  the  defendant  moved  to  dismiss  the  petition, 
Ist,  for  the  want  of  sufficient  matter  set  forth  in  the  petition 
to  enable  the  court  to  found  any  decree  thereon :  2ndly,  be* 
cause  of  a  former  decree  on  the  same  subject  matter  between 
iieae  parties  in  the  Court  of  Pleas  and  Quarter  Sessions  of 
]?aswell,  at  April  Term,  1841 ;  and,  in  support  of  the  latter 
petition,  im  produced^a  petition  and  the  records  of  the  Coun- 
ty Court,  shewing  a  hearing  of  the  petition  at  April  Term 
aforesaid,  upon  the  testimony  of  witnesses  and  argument  of 
counsel,  and  a  decree  dismissing  the  said  petition  at  the 
costs  of  the  petitioners.  His  Honor  being  of  opinion  with 
the  petitioners  upon  the  latter  question,  refused  the  motion 
to  dismiss  upon  that  ground ;  but,  heing  satisfied  that  the  pe- 
tition was  so  defective  as  not  to  authorize  any  decree,  direct- 
ed the  same  to  be  dismissed  at  the  costs  of  the  petitioners. 
From  this  decree  the  petitioners  appealed  to  the  Supreme 
Court. 


W.  H.  Haywood  for  the  petitioners. 
Morehead  for  the  defendant. 


Daniel,  J.  This  was  a  petition  to  turn  a  road.  The 
defendants  moved  the  court  to  dismiss  it,  because  there  was 
no  allegation  in  it,  that  the  new  road  was  necessary,  or 
would  be  more  useful  to  the  public.  The  court,  for  this 
reason,  dismissed  the  petition,  and  the  petitioners  appealed. 
We  are  of  opinion  that  the  judgment  of  the  court  was  cor- 
rect By  the  1st  section  of  the  act,  Rev.  jSt.  c  104,  s.  1,  the 
County  Court  has  power  to  order  the  laying  out  of  public 
roads,  when  necessary ;  and  to  alter  roads  as  often  as  occa- 
sion shall  require,  ao  as  to  make  them  more  useful.    The 
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^^42*^'  second  section  of  the  said  act,  after  poinfting  out  Uie  mode  of 
._L. proceeding  in  .petitions  of  this  kind,  authorizes  the  County 
Lrafli  Couft  "  to  hear  the  allegations  set  forth  in  the  said  petition ,•*' 
and,  if  sufficient  reasons  be  shev^n,  the  court  has  power  to 
order  the  laying  out  or  discontinuance  of  the  said  road,  as 
the  case  may  be.  This  petition  has  do  general  nor  particu- 
lar allegation  in  it,  that  the  road,  sought  to  be  established, 
would  either  be  necessary  or  useful  to  the  public.  The 
court,  therefore,  had  no  power  to  hear  witnesses  to  prove 
any  thing,  except  the  altegations  set  forth  in  the  petition ; 
i^nd  these  allegations  ought  to  be  such  as  to  make  a  proper 
ease,  coming  within  the  meaning  ot  the  Act  of  Assembly. 
The  petitioners  did  not  move  to  amend  their  petMon.  The 
judgment  must  be  affirmed. 

Pek.  Curiam.  Judgment  affirmed. 
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STATE  n.  MICHAEL  N.  PISHER. 

An  infictmeut diargiag  a  person  v^A  distiirbiitg  "a celipous  aaaeBiUy,  oonn  Deeetnber 
monlj  called  a  quarterly  meeting  conieienoe,"  <camiot  be  nipperted.  lo43. 

The  indictment  should  charge  that  the  assembly  had  met  "  for  divine  wor- 
ship,'' **  divine  sernce,**  "  religious  worship  or  servke,"  or  somdthmg  of  the 
aameimpoft. 

The  case  of  theiSSMeT  Jofl^Mr,  4  I)eT.  383,  titedimdapiwoTe^     ^ 

Appeal  from  the  Superior  Court  <»f  Lav  of  Craven 
County,  at  Fall  Term,  1842,  his  Honor  Judge  Manly  pre- 
siding. 

The  defendant  TVfis  tried  upon  the  following  indictmenr, 
to  which  be  pleaded  not  guilty,*  vix: 

State  of  North  Carolina,^         Superior  Court  of  Law — 
Craven  County.     \  **'        Fall  Term,  184L 

The  jurors  for  the  State,  upon  their  oath,  present,  that,  on 
the  first  day  of  October,  one  thousand,  eight  hundred  and 
forty  one,  a  certain  assembly  of  people,  at  a  certain  church 
or  meeting  house,  devoted  to  the  service  of  Almighty  God, 
situate,  lying  and  being  in  the  county  of  Craven,  and  com- 
monly called  Brice's  Creek  meeting  house,  did  meet  and 
congregate  for  the  purpose  of  public  worship  of  God ;  and 
the  said  certain  assembly  trf  people,  within  the  church  or 
meeting  house  aforesaid,  in  the  county  aforesaid,  then  and 
there  did  worship  Almighty  God,  and  engage  in  religious 
services ;  and  after  the  said  services  and  wor^ip  of  Al- 
mighty God  were  finished  and  concluded,  afterwards  to  wit, 
on  the  said  first  doy  of  October,  in  the  year  aforesaid,  the 
said  congregation  and  assembly  of  people,  then  and  there  in 
the  said  church  or  meeting  house,  in  the  county  eforesftid, 
did  immediately  meet  and  assemble  together  and  bold  a  re- 
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December  Hgioiis  assembly,  commonly  called  Quarterly  Meeting  Con- 

^J ference  ;  and  the  jurors  aforesaid,  upon  their  oath  aforesaid, 

suta  do  further  present  that  Michael  N.  Fisher,  late  of  the  county 
Fisher.  ^^  Craven,  afterwards,  on  the  said  first  day  of  October,  ia 
the  year  of  our  Lordone  thousand  eight  hundred  and  forty- 
one,  whilst  the  said  congregation  and  assembly  of  people 
were  so  assembled  as  aforesaid,  and  engaged  in  the  serv:c38| 
duties  and  business  of  the  said  religious  assembly,  common- 
ly called  Quarterly  Meeting  Conference,  in  the  said  church 
or  meeting  house,  commonly  called  Brice's  Creek  meetiog 
house,  in  the  county  aforesaid,  unlawfully,  wittingly  and  of 
purpose,  maliciously  and  contemptuously  did  come  into  the 
said  congregation,  during  the  services  of  the  said  religious 
assembly,  commonly  called  Quarterly  Meeting  Conference 
as  aforesaid,  and  did  then  and  there,  unlawfully,  wittingly 
and  of  purpose,  malicfously  and  contemptuously  disquiet 
and  disturb  the  said  congregation,  6y  Chen  and  there  talking 
and  cursing  and  swearing  with  a  loud  voice,  and  also  by 
cursing  and  abusing  with  a  lond  rorce  Robert  J.  Carson,  he 
the  said  Robert  J.  Carson  being  a  regular  minister  of  the 
gospel,  and  then  and  there  presiding  in  the  said  religious  as- 
sembly, and  also  by  ridicaling  and  denouncing,  then  and 
there  in  a  loud  voice  and  in  an  insulting  manner,  the  doc- 
trines ot  our  Saviour,  as  had  been  preached  and  held  forth 
by  tbesaidR.ol)ert  J.  Carson,  then  and  there  from  the  pulpit 
during  divine  service  as  aforesaid,  and  by  then  and  there 
making  divers  ridiculous  and  indecent  actions  and  grimace?, 
and  otherwise  misbehaving  himself  during  the  performance 
and  business  of  the  said  religions  assembly  in  said  church 
or  meeting  bouse,  to  the  great  disturbance,  insult  and  com- 
mon nuisance  of  the  orderly  people  then  and  there  assem- 
bled, and  against  the  peace  and  dignity  of  the  State. 

Upon  the  trial,  it  was  proved  that  the  defendant  was  one 
of  a  congregation  of  persons,  who  assembled  at  a  meeting 
house  in  Craven  county,  for  Che  worship  of  Almighty  God  ; 
that  after  divine  service  was  concluded,  and  the  assembly 
dismissed,  certain  members  ot  the  society,  to  the  number  of 
ten,  or  thereabouts,  (including  the  preacher,)  assembled  in 
the  meeting  house,^and  foFmed  themselves  into  what  is  call- 
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ed  «  Ckaarterly  Meeting  Conference,"  for  the  transaction  of  ^^*^|^**' 

basiness  connected  with  the  temporal  welfare  of  the  society ; L^ 

that  soon  after  thejr  were  organized,  and  while  the  people  ®*«*® 
were  dispersing,  the  defendant  came  near  the  door  of  the  Fnher. 
meeting  house,  and  in  a  rery  angry  manner  walked  back* 
wards  and  forwards  repeatedly  before  tty  using  loud,  profane 
and  threatening  language,  so  that  those  persons,  who  were 
within  the  lM>ase,  as  well  as  those  who  stood  around,  heard 
him.  In  behalf  of  the  defendant,  it  was  contended  that 
there  should  not  be  a  conviction,  for  the  reason  that  it  was 
not  a  congregatron  engaged  in  religious  exercise,  and  this 
was  the  charge.  But  the  presiding  Judge  believed,  and  so 
stated,  that  the  substance  of  the  charge  was^  the  disturbing 
of  an  assembly  of  religitms  people j  not  engaged  in  divine 
worship,  but  whilst  they  were  performing  duties  and  servi- 
ces of  a  secular  character,  appertaining  to  their  association ; 
and  the  Judge  instructed  the  jury,  tfatit  if  they  believed  from 
the  evidence,  that  ten  or  more  persons,  congregated  for  such 
purpose  had  been  disturbed  and  interrupted  in  the  perform- 
ance of  their  business  by  the  defendant,  they  might  and 
should  find  him  guilty  of  the  charge  m  the  bill.  The 
jury  returned  a  verdict  of  guilty.  Upon  a  motion  in  ar- 
rest oi  judgment,  (he  court  arrested  the  judgment  upon 
the  ground  that  the  indrcttnent  does  not  set  forth  any 
criminal  offence.  It  does  not  charge  that  the  assembly 
disturbed  was  engaged  in  the  worship  of  God,  or  engaged  a- 
bout  any  other  public  duty,  and  such  allegation  is  indispen- 
sable to  make  the  charge  in  the  bill  a  public  wrong,  proper 
to  be  redressed  by  complaint  of  the  State.  From  this  judg- 
ment, the  Solicitor  for  the  State  appealed  to  the  Supreme 
Court. 

Attornet/  General  and  /.  H.  Bryan  for  the  State: 
No  counsel  for  the  defendant. 

RuFFiN,  Or  J.  The  points  arising  npon  the  record  in 
this  case  were,  we  think,  correctly  apprehended;  and  decided 
upoDi  proper  prineipies  in  the  Superior  Courts 

U 
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December     The  offence  charged  is,  that  the  defendant  disturbed  '<a 

J^ religious  assembly,  commonly  called  a  Quarterly  Meeting 

State     Conference,"  by  certain  acts  set  forth  in  the  indictment.  But 

Fiiher     ^^  ^^^^  "^^  ^^^^^  ^^^  purpose  of  that  assembly,  and,  particu- 
larly, that  it  was  for  divine  worship.     Without  possessing 
precise  information  of  the  province  of  that  body,  which  is 
known  as  <^  Quarterly  Meeting  Conference,"  among  one  of 
our  respectable  religious  sects,  we  can  only  say,  that  we  sup- 
pose it  is  not  a  meeting  for  divine  service  by  worship,  but  for 
the  secular  service  of  the  society  in  its  temporal  matters,  or 
as  a  local  ecclesiastical  tribunal,  for  the  purposes  of  discip- 
line.    But  whether  that  be  the  true  character  of  the  body  or 
not,  certainly  we  are  so  to  consider  it  on  this  indictment ; 
for  it  expressly  stales,  that,  <' after  the  religious  services  and 
worship  of  Almighty  God  were  finished  and  concluded,"  the 
defendant  committed  the  disorderly  acts  charged.     Calling 
it  '<a  religious  assembly,"  means  nothing  more  in  this  case 
than  "an  assembly  of  religious  persons,"  who  were  disturb- 
ed by  the  defendant,  but  not  while  engaged  in  the  exercise  of 
their  mode  of  worship.     In  the  opinion  of  the  court,  that, 
although  a  grossly  indecent  and  immoral  act,  is  not  a  crimi- 
nal offence,  punishable  by  indictment.     There  was  no  in- 
terference with  the  rights  and  duties  of  conscience,  which 
are  secured  both  to  individuals  and  congregations,  by  the 
guaranty  in  the  constitution  ot  liberty  of  worship.    That  is 
an  offence,  which  cannot  be  described  either  in  a  statute  or 
an  indictment,  without  the  use  of  such  general  terms  as 
" divine  worship,"  "divine  service,"  "religious  worship  or 
service,"  or  the  like ;  or  by  some  more  special  phrase,  denot- 
ing the  interruption  or  hindrance  of  the  performance  of  a 
specific  part  of  the  religious  service  adopted  by  the  church 
or  sect.     Thus  our  statutes  of  1800  and  1807,  (Rev.  St.  c. 
99,  s.  8,  10,)  punish  disorderly  conduct  at  churches  or  meet- 
ing houses,  at  which  *«  persons  are  assembled  for  divine  wor- 
ship."   In  like  manner  the  precedents,  whether  at  common 
law  or  under  the  English  acts  of  parliament,  use  the  same 
language ;  some  of  which  may  be  found,  2  Chitty's  C.  L. 
21,  24  to  34.    In  Jasper's  case,  4  Dev.  323,  the  indictment 
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was  conformable  to  those  precedents,  using,  in  one  part  of  It,  December 
the  words  "public  worship  of  God,"  and  in  another  part,  ' 

"during  the  performance  of  divine  service."  Nor  can  the  state 
defendant  be  regarded  as  hindering  a  legal — as  contradistin-  pishet. 
guished  from  a  religious — duty,  in  the  performance  of  which, 
men  are  brought  together  in  masses,  in  order  to  exercise  po- 
litical functions,  or  execute  public  service,  such  as  attending 
an  election,  or  holding  a  court.  The  interruption  of  such  a 
duty  by  violence  or  menace,  must  be  an  injury  to  many  in- 
dividuals, and  a  detriment  to  the  community ;  the  duty  be* 
ing  imposed  by  public  law,  and  concerning  the  public  weU 
fare.  But  the  association,  on  which  this  outrage  was  prac- 
tised, though  formed  for  purposes  undoubtedly  lawful  and 
useful,  is  yet  entirely  voluntary.  Not  being  required  by  the 
law,  nor,  like  an  assemblage  of  religious  worshippers,  its  in- 
violability assured  by  the  constitution,  the  law  cannot  treat, 
as  public  wrongs,  acts  which  incommode  it  as  a  private,  sec- 
ular and  voluntary  association,  but  can  only  punish  them, 
when  they  amount  to  offences  against  the  persons  of  the  in- 
dividuals, who  compose  the  meeting,  or  some  other  specific 
offence.  There  must  be  some  such  restriction  upon  the  doc- 
trine, else  we  should  be  obliged  to  hold  any  conduct  indict- 
able, which  annoys  two  or  more  persons  called  together  for 
a  purpose  not  unlawful;  which  would  be  extending  the 
principle  much  farther  than  it  has  been,  or  ought  to  be  car- 
ried. 

It  was  not  even  contended  at  the  bar,  that  the  indictment 
could  be  sustained,  as  one  for  blasphemy,  by  that  part  of  it 
which  states,  the  "  ridiculing  and  denouncing,  in  an  insult- 
ing manner,  the  doctrines  of  our  Saviour,  as  had  been  set 
forth  and  preached  by  the  minister,  during  the  divine  ser- 
vice," which  had  preceded,  and  it  was  properly  not  so  con- 
tended. For,  if  an  indictment  for  blasphemy  will  lie  in  this 
State,  the  present  is  clearly  not  one,  since  it  does  not  state 
the  doctrines  set  forth  by  the  preacher,  nor  the  blasphemous 
language  of  the  defendant,  whereby  it  might  appear  that 
the  doctrine  of  the  preacher  is  a  doctrine  of  Christianity,  as 
knowa  to  the  law,  and  that  the  object  of  the  defendant 
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jDcoembfor  was  not  to  discuss  a  controirerted  point  of  that  religion, 
*    but  maliciously  to  undefoiine  or  subvert   the  whole  sys- 
teip. 

In  no  point  of  view,  therefore,  can  the  indictment  b9 
supported  ;  and  it  must  accordingly  be -certified,  that  ther« 
is  no  error  in  the  decision  under  appeal. 

Per  Cu;eiia/m.  Ordered  to  be  x:crtified  ac- 

jcordingly. 


«9^ 


dTATE  w.  WILLIAM  B.  DUNKLEY. 

In  an  indictment  for  murder,  where  the  Aasault  is  alleged  to  have  been 
mitted  in  some  county  in  this  State,  and  the  death  to  have  occurred  in 
another  State,  it  is  not  necessary  that  the  indictment  should  conclude  agednsi 
the  form  of  the  Statute, 

By  the  Statute  (Rev.  St.  c  76,  s.  16)  no  offence  is  newly  created,  nor  raised 
to  a  higher  oflence,  nor  an  additional  pmiishment  annexed. 

That  part  of  {he  dafinition  of  murder  expressed  in  the  terms  **  the  King's  peeoe" 
refers  not  to  the  place  of  the  assault  and  death,  but  to  the  state  and  condi- 
tion of  the  person  slain,  as  being  or  not  being  entitled  to  the  protection  of 
the  English  laws :  for  example,  whether  he  be  a  subject  or  an  alien  enemy 
at  traitor  in  arms,  or,  in  more  ancient  times,  an  infidel,  or  guil^  of  a  prannn* 
nire. 

Appeal  from  the  Superior  Court  of  Law  of  Stokes  coun- 
ty, at  Fall  Term,  1842,  his  Honor  Judge  Settle  pre- 
siding. 
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Tbe  dofendwi  was  tried  upon  the  followiof  iiKlicttnetit :   December 

1842. 

State  of  North  Carolina,     ?         Superior  Court  of  Law  be-"'gj^ 

Stokes  County.       \  ^*        «" "/"f*  ^^'^  ^"  ^^^  1^"  ^  T 

•*  3  cond  Monday  after  the  Dmikley. 

fourth  Monday  of  Sep- 
tember, A.  D.  1842. 

The  jurors  for  the  State,  upon   their  oath  present,  that 
William  B.  Dunklejr,  late  of  the  said  county  of  Stokes,  la- 
borer, not  having  the  fear  of  God  before  bis  eyes,  but  being 
moved  and  seduced  by  the  instigation  of  the  devil,  on  the 
thirteenth  day  of  August,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  forty-two,  with  force  and  arms  in 
ehe  county  aforesaid,  in  and  upon  one  Archibald  McHone^ 
in  the  peace  of  God  and  the  State,  then  and  there  being,  fe- 
loniously, wilfully,  and  of  bis  malice  aforethought,  did  make 
an  assault,  and  that  the  said  William  Dunkley,  with  a  cer- 
tain knife  of  the  value  of  aix  pence,  which  he  the  said  WiU        ' 
liam  Dunkley  in  his  right  hand  then  and  there  had  and  held, 
the  said  Archibald  McHone  in  and   upon  the   right  hip, 
and  the  left  side  of  the  back  near  the  back  bone  of  him  the 
said  Archibald  McHone,  then  and  there  feloniously,  wilful- 
ly, and  of  his   malice  aforethought,  did  strike  and  thrust, 
giving  to  the  said  Archibald  McHone^  then  and  there  with 
the  knife  aforesaid,  in  and  upon  the  said  right  hip  and  the 
lefl  side  of  the  back  near  the  back  bone  of  the  said  Archi- 
bald McHone,  several  mortal  wounds,  each  of  the  breadth  of 
three  inches  and  of  the  depth  of  six  inches;  of  which  said 
several  mortal  wounds  the  said  Archibald  McHone,  from  the 
said  thirteenth  day  of  August,  in  the  year  aforesaid,  until 
the  twenty-ninth  day  of  the  same  month  of  August,  in  the  • 
year  aforesaid,  as  well  in  the  county  aforesaid,  as  in  the  coun* 
ty  of  Patrick,  in  the  State  of  Virginia,  did  languish  and  lan<- 
guishing  did  live,  on  which  said  twenty-ninth  day  of  Au- 
gust, in  the  year  aforesaid,  the  said  Archibald  McHone,  in 
the  said  county  of  Patrick,  in  the  State  of  Virginia,  of  tbe 
said  several  mortal  wounds  died  ;  and  so  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  say,  that  the  said  William 
B.  Dunkley  the  said  Archibald  McHone,  in  manner  and  by 
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Decenobei  the  means  aforesaid,  felonioasly,  wilftiHy,  and  ol  his  malice 
1_  aforethought,  did  kill  and  murder,  against  the  peace  and  dig- 
itate    nity  of  the  State. 
p  Jktey.  JOHN  F.  POINDEXTER,  Sol'r. 

Upon  the  trial  of  this  Indictment,  the  jury  returned  a 
verdict  of  guilty.  The  prisoner's  counsel  then  moved  in  ar- 
rest of  judgment,  upon  the  ground  that  the  indictment  did 
not  conclude  agaitist  the  form  of  the  Statute,  This  mo- 
tion was  overruled,  and  the  court  proceeded  to  pass  judg- 
ment, from  which  the  prisoner  appealed  to  the  Supreme 
Court. 


Attorney  General  for  the  State. 
/  T.  Morehe€td  for  the  defendant. 

RuFFiN^  C.  J.  This  is  an  indictment  for  murder,  found 
in  Stokes,  in  which  the  assault  is  laid  to  have  been  commit- 
ted in  that  county,  and  the  death  to  have  taken  place  in 
Patrick  county,  in  Virginia.  After  conviction  and  sentence 
of  death,  the  prisoner  appealed  to  this  court ;  and  here  a 
motion  has  been  made  in  arrest  of  judgment,  because  the 
indictment  does  not  conclude  contra  formam  statuti. 

The  court,  alter  duly  considering  the  argument  in  behalf 
of  the  prisoner,  is  under  the  necessity  of  holding  that  the  in- 
dictment is  properly  framed. 

The  act  of  1777,  in  yequiring  pleas  of  the  State  to  be 
eommenced  in  the  district  wherein  the  offence  was  commit- 
*  ted,  but  followed  the  principle  of  the  common  law,  that  the 
cognizance  of  crimes  is  local.  It  sepems  to  the  court,  that 
the  subesequent  act  of  1831,  was  intended  for  the  sole  pur- 
pose of  modifying  that  provision  in  particular  cases,  by  con- 
ferring a  jurisdiction  to  try  indictments  for  murder  or  man- 
slaughter, where  the  whole  oflence  was  not  perpetrated  or 
was  not  fully  constituted  within  one  county  or  within  this 
State.  It  provides.  Rev.  St.  c.  36,  s.  14, 16,  first,  that ''  in  all 
cases  of  felonious  homicide,  where  the  assault  shall  have 
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been  committed  in  one  county  of  this  State  and  the  person  Deeembrr 
assaulted  shall  die  in  any  other  county  thereof,  the  offender 
shall  and  may  be  indicted  and  punished  for  the  crime  in  the  State 
county  where  the  assault  was  made :"  and,  in  the  next  place,  pu^er. 
that  <<  in  all  cases  of  felonious  homicide,  where  the  rssault 
shall  have  been  committed  in  this  State,  and  the  person  as- 
saulted shall  die  without  the  limits  thereof,  the  offender  shall 
and  may  be  indicted  and  punished  for  the  crime  in  fhecoun- 
ty  where  the  assault  was  made,  in  the  same  manner  to  all 
intents  and  purposes  as  if  the  person  assaulted  had  died 
within  the  limits  of  this  State.''  Here  is  no  offence  newly 
created,  nor  raised  to  a  higher  offence,  nor  an  additional  pun* 
ishment  annexed ;  in  any  of  which  cases,  it  is  admitted,  the 
indictment  ought  to  conclude  contra  formam  statuii.  In 
respect  to  a  case,  which  occurs  wholly  in  this  State,  the  act 
is  like  that  of  2  d&  3  Ed.  6,  c.  24,  except  that  the  English 
Statute  directs  the  trial  to  be  in  the  county  wherein  the  per- 
son died.  It  enacts  that ''  where  any  person  shall  be  feloni- 
ously stricken  in  one  county  and  die  of  the  same  stroke  in 
another  county,  an  indictment  thereof,  found  by  jurors  of 
the  county  where  the  death  shall  happen,  shall  be  as  good 
and  efiectual  in  law  as  if  the  stroke  had  been  giren  in  the 
same  county  where  the  party  shall  die." 

Mr.  East  says,  this  statute  created  no  new  felony,  but 
merely  removed  the  difficulty  which  existed  in  the  trial.  1 
East  Cr*  L.  36S.  Indeed  it  is  obvious,  that  it  provides  only 
a  mode  of  trial  for  a  known  existing  offence,  "where  any 
person  shall  be  feloniously  stricken,''  and  die  thereof,  without 
defining  or  enacting  what  shall  be  such  felonious  striking, 
or  what  the  punishment,  but  leaving  that  to  the  law  as  it 
stood.  The  same  observations  apply  to  nnother  statute  con- 
nected with  this  subject,  that  of  28  Hen.  8,c.  15,  which  pro- 
vides for  the  case  of  both  the  stroke  and  death  taking  place 
at  sea.  The  words  are,  "that  all  murders,  <fec.  committed 
in  and  upon  the  sea,  d&c.  shall  be  enquired,  tried,  determiu* 
ed  and  judged,  in  such  shires  as  shall  be  limited  by  the 
King's  commission,  as  if  such  offenco  had  been  committed 
upon  the  land."  So,  likewise,  of  Stat.  2  Geo.  2,  c.  2t,  which 
embraces  the  case  of  the  stroke  in  England,  and  the  death 
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December  without  It,  or  f?tcei?erja,  of  which  the  language  is  ^'tbiiCan 
'    indictment  tttereof,  found  by  the  jnrcirs,  &c.  shall  be  }(oad 


State  and  efTectual,  iccJ*  In  prosecutions  authorized  b^  those  acts, 
DiJkiey.  ^^^  indictments,  as  it  seems,  have  always  concluded  at  com- 
mon law.  Arch.  Cr.  PI.  22^  67,  59.  Dougherty's  Cr.  Cit. 
295.  Cro.  Cir.  (3om.  278,  281.  3  Chit.  Cr.  h,  783.  It  is 
true,  offenders  are  thereby  punisbedj  who  could  not  be  pun- 
ished before.  But  the  reason,  why  they  were  not  puoishih 
ble  before,  was,  solely,  that  no  court  had  authority  to  try 
them.  It  was  not  because  the  crime  did  not  exist,  for  the 
crime,  murder,  is  the  killing  any  person  in  the  peace  of  the 
State,  with  malice  aforethought,  and  that  b  constituted  alike 
by  killing  with  the  evil  disposition,  be  the  places  of  assault 
and  death  where  they  may.  Language  of  precisely  the  same 
character  is  found  in  our  act.  It  does  not  say,  that  killing  a 
person  with  malice,  when  the  stroke  is  in  one  county,  and 
death  in  another  county  or  in  another  State  shall  be  deemed 
murder,  or  that  on  conviction  the  party  shall  be  deemed  a 
felon,  and  suffer  death  without  the  benefit  of  clergy.  It  does 
not  profess  to  define  "  felonious  homicide,"  or  to  constitute 
that  crime  by  any  particular  acts,  but  merely  says,  that,  in 
certain  cases  of  felonious  homicide,  the  offender  may  be  in« 
dieted,  and,  of  course,  tried  and  punished  in  the  county  where 
the  stroke  was  given — meaning,  though  it  does  not,  like  St.  2 
fc  3,  Ed.  6,  expressly  says  so,  "  in  the  same  manner  as  if  (he 
death  had  happened  in  the  same  county  where  the  stroke  wa^ 
given."  As  the  act  of  28,  Hen,  8,  c.  15,  says,  "  all  murders 
committed  on  the  sea  shall  be  tried  in  a  shire,"  by  commis- 
sion of  oyer  and  terminer ;  so  our  net  says,  "  in  all  cases  of 
felonious  homicide,  &c.  where  &,c.  the  offender  may  be  in- 
dicted, &c."  Besides,  the  character  of  our  enactment  may 
be  further  deduced  from  the  circumstance  that  it  is  found  in 
the  Revised  Statutes,  in  the  35th  chapter  on  ^  Criminal  Pro. 
ceedings,"  and  not  in  the  preceding  chapter  on  ^  Crimes  and 
Punishments." 

It  was,  however,  argued  at  the  bar,  that  it  was  nn  esseiHtal 
part  of  the  definition  of  murder,  that  the  person  slain  ahotild 
be  in  Che  peace  of  the  State ;  and  that,  where  the  death  oc- 
curs in  another  State,  that  requisite  is  deficient  in.  the  crimm 
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at  common  lair,  and,  tberef(/re,  it  caDnot  be  an  offence  against  Deeembn 

this  State,  unless  made  so  by  statute.  And  upon  that  ground 1_ 

a  distinction  was  taken  between  the  English  statutes  and  state 
ours,  inasmuch,  tsit  was  said,  the  statutes  both  of  Ed.  6,  and  Dunkiey. 
of  Hen.  8th  provide  for  cases  of  killing,  in  which  the  ^hole 
of  the  transaction  occurred  either  in  England,  or  within  the 
jurisdiction  of  England,  as  exercised  hy  her  admiralty  court. 
But  we  think  the  reasoning  is  not  sound.  That  part  of  the  » 
definition  of  murder  ejt pressed  in  the  terms,  <' in  the  Kings's 
peace,"  refers  not  to  the  place  of  the  assault  and  death,  but 
to  the  state  and  condition  of  the  person  slain,  as  being  or 
not  being  entitled  to  the  protection  of  the  English  laws :  for 
example,  whether  he  be  a  subject  or  an  alien  enemy,  or  trai- 
tor in  arms,  or,  in  more  ancient  times,  an  infidel  or  guilty  of 
a  prcBimunire.  Then,  it  is  also  a  mistake  to  say,  that  the 
acts  are  confined  to  caries,  in  which  every  part  of  the  trans- 
action was  within  the  jurisdiction  of  England,  either  as  be- 
ing within  some  of  her  territories,  or  on  board  of  her  ships. 
The  act  of  Geo.  2,  before  mentioned,  provides  for  the  case  of 
one  stricken  in  England  and  dying  on  the  sea,  or  <-  at  any 
place  out  of  England  f  and  we  do  not  find  that  this  has  re- 
ceived a  different  construction  from  that  of  the  previous  sta- 
tutes. We  find  an  adjudication,  however,  upon  another  sta- 
tute, which  shews  that  the  question  does  not  depend  on  the 
ground  supposed,  but  that  the  indictment  ia  to  conclude  at 
common  law,  although  no  part  of  the  transaction  was  with- 
in the  British  dominions  or  jurisdiction.  By  the  Stat.  33 
Hen.  8,  c.  33,  it  is  enacted,  "that  if  any  person,  being  ex- 
amined before  the  King's  council  upon  any  nawrder,  do  con- 
fess such  offence,  Sec,  then  in  such  case  a  commission  of  oyer 
and  terminer  shall  be  made  to  such  persons  and  into  such 
shires  and  places  as  shall  be  appointed  by  the  King,  for  the 
speedy  trial,  conviction  or  delivery  of  such  offenders ;  wliich 
commisioners  shall  have  power  and  authority  to  enquire, 
hear,  and  determine  such  murders  within  the  shires  and 
places  limited  by  their  commission  by  such  good  and  law- 
ful men  as  shall  be  returned  before  them,  in  whatever  other 
shire  or  place  within  the  King's  dominions  or  wiihautf  such 
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December  offence  of  murder,  so  examined,  was  done  or  committed." — 
'    In  Rex  V  Sawyer,  Russ.  &  R.  Cr.  Ca.  294,  a  British  sub- 
state     ject  was  indicted  for  the  murder  of  another  British  subjecty 
jj^^      "at  Lisbon,  in  ihe  kingdom  of  Portugal,  in  parts  beyond  sea 
without  England,"  and  the  indictment  was  at  common  law. 
The  case  was  argued  before  the  twelve  judges,  and  they  held 
that,  being  for  a  common  law  felony,  committed  abroad,  but 
made  triable  in  England,  under  the  33d  Hen.  8th,  the  in- 
dictment was  right.     That  judgment  is  directly  in  point, 
and  is  decisive  of  this  case  against  the  prisoner. 

It  must  therefore  be  certified  to  the  Superior  Court,  that 
there  is  no  error  in  the  judgment  given  by  that  Court,  in  or- 
der that  further  proceedings  may  be  had  thereon  according 
to  law. 


Per  Curiam.  Ordered  to  be  certified  ac< 

cordingly. 
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CHARLES  MITCHELL  t».  JANE  FLEMING. 

In  a  proceeding  by  inqtiisition  for  a  forcible  entiy  and  detainer,  before  a  writ  Deoaubvr 
of  restitution  can  be  awarded,  the  jniy  most  find  by  their  verdict  that  the     *°^ 
party,  forcibly  dispoeeeaMd,  had  either  a  freehold  or  a  term  for  yean  in  the 
land,  of  the  poflaession  of  which  he  has  been  deprived. 

The  case  of  the  State  ▼  Nationa,  1  Ired.  Rep.  325,  dted  and  approved. 

Appeal  from  the  Saperior  Court  of  Law  of  Burke 
County,  at  Fall  Term,  1842,  his  Honor  Judge  Pearson 
presiding. 

This  was  a  recoi'dari  from  the  Superior  Court  of  Law  of 
Barke  county,  to  certain  justices  of  Caldwell  county,  re* 
quiring  them  to  bring  before  the  court,  &c.  the  proceedings 
in  an  inquisition  of  forcible  entry  and  detainer  lately  had  be- 
fore them  in  the  county  of  Caldwell,  at  the  instance  of  Jane 
Fleming  against  Charles  Mitchell.  The  proceedings  being 
returned  appeared  to  be  as  follows : 

State  of  North  Carolina, ) 
Caldwell  County.     \  **' 

Andrew  H.  Tuttle  and  Alexander  Perkins,  justices  of  the 
peace  for  the  said  county,  to  the  Sheriff  of  said  county, 
Greeting : 

Whereas,  complaint  has  this  day  been  made  to  us,  by  Wil- 
liam Fleming,  that  a  forcible  entry  has  been  made  by  Charles 
Mitchell,  upon  the  lands  and  possessions  of  his  mother,  Jane 
Fleming,  and  forcibly  detnins  possession  of  the  same,  con- 
trary to  the  statute  in  such  cases  made  and  provided.  We 
there  command  you,  in  the  name  of  the  State,  to  cause  to 
come  before  us  at  the  dwelling  house  of  Jane  Fleming,  on 
the  waters  of  Lower  Creek,  in  the  county  of  Caldwell,  on 
the  14th  day  of  this  instant,  eighteen  sufficient  and  disinter- 
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December  ested  men,  of  the  neighborhood  of  Jane  Fleming,  on  ihe 
L- waters  of  Lower  Creek,  in  the  county  aforesaid,  being  free- 
Mitchell   holders,  to  enquire  upon  their  oaths  of  a  certain  forcible  en- 
Fleming.  ^^Y  ®^^  detainer,  made  with  stronof  hand,  (as  it  is  said,)  by 
Charles  Mitchell  and  others,  into  the  lands  and  premises  in 
possession  of  Jane  Fleming,    tenant  for  life  of    William 
Fleming  and  Robert  Fleming,  lying  and  being  in  the  county 
aforesaid,  on  the  waters  of  Lower  Creek,  against  the  form  of 
the  statute  in  such  cases  made  and  provided.    And  have  yoti 
then  and  there  this  precept,  and  this  you  shall  in  no  wise  o» 
mit,  &c. 

Given  under  our  hands  and  seals,  this  13th  day  of  Jan. 
1842. 

(Signed  and  sealed  by  the  Justices.) 

Upon  which  precept,  the  Sheriff  returned  that  he  bad  sum- 
moned the  following  jurors,  (naming  them.) 

Charles  Mitchell  was  also  summoned  in  writing  to  attend 
at  the  same  time  and  place.  The  justices,  having  met  at 
the  time  and  place  appointed,  proceeded  to  draw  and  em* 
pannel  a  jury  of  twelve  persons,  from  the  names  returned  by 
the  Sheriff.  Before  doing  this,  Charles  Mitchell,  by  his  At- 
torney, appeared  and  tendered  the  following  traverse  in  wri- 
ting, tO'Wit :  Charles  Mitchell  comes  in  his  own  proper  per- 
son, before  the  justices,  Andrew  Tuttle  and  Alexander  Per- 
kins, now  sitting  in  judgment  on  the  case  wherein  the  said 
Charles  Mitchell  is  charged  with  being  guilty  of  a  forcible 
entry  and  detainer,  and  traverses  the  force  alleged  a- 
gafnst  him  in  that  he  entered  into  the  premises  as  tenant  for 
years  under  a  lease  from  the  heirs  at  law  ot  Robert  Flem- 
ing, Sen.  dec'd.  and  James  Fleming,  dec'd.  to-wit,  William 
Fleming,  Robert  Fleming,  Isabella  Fleming,  and  others,  and 
that  he  now  holds  possession  by  virtue  of  the  said  lease,  and 
that  the  said  lease  has  not  yet  expired. 

Signed,  CHARLES  MITCHELL. 

This  paper  the  justices  objected  to;  but  they  popoaed  that 
if  the  said  Charles  would  shew  cause  on  oath  why  the  trial 
should  not  now  be  taken  up,  his  affidavit  would  be  duly 
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considered,  and  if  the  reasons  or  causes  of  delay  alleged  by  Decembec 
him  were  good  and  sufficient,  time  would  be  allowed  him 
to  lie  prepared  tor  a  heaiing.  This  proposition  being  de*  Mitchell 
dined,  the  justices,  assisted  by  the  sheriff,  proceeded  to  draw  pi^-Ij-, 
a  jury,  when  the  following  persons  were  drawn,  (here  follow 
the  names  of  the  jurors,)  who  being  duly  sworn  and  impan- 
nelled  to  inquire  into  the  matter  of  a  forcible  entry  and  de- 
tainer made  by  Charles  Mitchell,  in  and  upon  the  land  and 
premises  of  Jane  Fleming,  the  following  evidence  was  sub- 
mitted to*  them  on  the  part  of  the  said  Jane:  First,  a  copy 
of  the  last  will  and  testament  of  Robert  Fleming,  deceased, 
vhe  husband  of  Jane  Fleming,  and  also  a  copy  of  the  last 
will  and  testament  of  James  Fleming,  deceased,  one  of  the 
legatees  under  the  last  will  and  testament  of  the  said  Robert| 
who  appears,  from  the  conveyances  submitted  to  the  justices 
and  jury,  tto  have  been  the  original  owner  of  the  premises 
in  dispute;  from  all  of  which  it  appeared  satisfactory  to  the 
justices  and  jury,  that  Jane  Fleming  had  a  right  as  tenant  for 
life  to  the  possession  of  the  same.  Secondly,  George  Hol- 
toway  being  sworn,  deposed  that  he  was  present,  and  heard 
William  Fleming  (who  has  for  some  years  acted  as  the  agent 
of  his  mother,  Jane  Fleming,  in  all  her  business  transac- 
tions,} forbid  Charles  Mitchell  from  operating  and  digging 
for  gold  on  the  land  of  the  said  Jane — that  Charles  Mitchell 
replied  it  was  a  hard  case  to  have  discovered  or  opened  a 
mine,  and  have  to  lose  it — that  the  said  Charles,  after  being 
thus  forbid  by  the  said  William  to  operate  and  dig  for  gold 
on  the  land  and  premises  in  dispute,  did  continue  to  dig  and 
operate  on  the  land  and  premises  in  the  possession  of  the 
said  Jane.  From  which  testimony,  offered  altogether  on 
the  part  of  the  said  Jane,  the  said  Charles  refusing  to  take 
any  part  in  the  proceedings,  the  jury  returned  ti^e  following 
verdict,  to  wit:  The  undersigned  jurors  duly  summoned 
&c.  &c.  do  find  that  Jane  Fleming  was  in  peaceable  and 
uninterrupted  possession  ot  the  premises  claimed  by  her  for 
many  years»  and  that  lately,  heretofore,  the  said  Charles 
Mitchell  did  enter  upon  the  same,  and  is  now  in  possession 
of  the  same,  and  the  same  doth  hold  forcibly  with  a  strong 
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December  arm,  conCrary  to  law  and  to  the  disturbance  of  the  State. — 
'    (This  verdict  was  signed  by  the  jurors,  and  attested  by  the 

Mitch^  jnstfces)  Upon  the  return  of  this  verdict,  Charles  Mitchell, 
by  his  attorney,  appeared,  and  again  tendered  a  traverse  as 
before.  The  justices^  however,  without  regard  to  the  tra- 
verse oflfered  by  the  said  Charles,  issued  to  the  sheriff  the 
following  precept:  (Here  follows  a  copy  of  the  writ  of  res- 
titution.) ^  The  foregoing  statement  was  certified  by  the 
justices  in  their  return  to  the  recordari.^ 

This  case  coming  on  for  hearing  upon  this  return,  the 
counsel  of  Charles  Mitchell  moved  to  quash  the  proceedings 
had  before  the  justices,  and  for  a  writ  of  re-restitution  ;  first, 
because  the  justices  refused  to  receive  his  traverse  in  writing; 
secondly,  because  the  finding  of  the  jury  did  not  set  out  the 
estate  of  Jane  Fleming,  the  relator,  so  that  it  might  appear 
whether  she  was  entitled  to  the  relief  sought  for.  Upon  the 
first  ground,  the  court  was  of  opinion  that  as  Charles  Mit- 
chell was  present  when  the  justices  were  acting  in  the  pre- 
mises, and  was  informed  by  them  that  if  he  was  not  ready 
he  might  contiime  the  case  to  some  day  when  he  would  be 
heard,  he  did,  in  fact,  have  the  benefit  of  his  traverse  on  the 
question  of  force.  Upon  the  second  ground,  the  court  was 
of  opinion,  that,  as  the  return  of  the  jury  set  forth  merely 
that  the  relator  had  been  in  possession  for  many  years,  with- 
out stating  that  she  had  either  a  freehold  estate  or  a  term  for 
years,  it  was  in  this  irregular  and  insufficient  to  warrant  the 
justices  in  ordering  a  writ  of  restitution.  It  was,  therefore, 
ordered  that  the  proceedings  be  quashed,  and  a  writ  of  re- 
restitution  issued.  From  this  judgment,  the  relator  appeal- 
ed to  the  Supreme  Court. 

Hoke  for  the  plaintiff.  The  2d  sec.  of  the  49th  ch.  of 
the  Revised  Statutes  embodies  the  provisions  of  15  Rich.  2d 
ic  8th  Hen.  6,  and  should  receive  the  same  construction. 
The  courts  of  England  have  decided  that  the  summary  pro- 
ceedings under  those  statutes  are  highly  penal  in  their  char- 
acter, and  every  thing  necessary  to  constitute  the  offence 
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must  be  clearly  and  positively  stated.    King  v  Oakley^  ^^l^^^ 
4th  Bam.  <fc  Adolph.  307.  !_ 

The  inquisition  in  this  case  does  not  shew  that  the  entry  Mitchell 
of  the  plaintiff  was  unlawful^  and,  for  aught  that  appears,  Fleminf. 
his  defence  of  his  possession  by  force  was  justified.    King 
V  Oakley^  4  Barn.  &  Adolph.  307. 

The  inquisition  does  not  shew  of  what  estate  the  defend- 
ant was  possessed.  State  v  Nations^  1  Ired  Rep.  377,  7 
Mod.  116,  11  Mod.  273,  1  Mod.  73. 

The  evidence  recorded  by  the  justices,  does  not  shew  such 
force  as  would  authorize  the  summary  proceedings  under 
the  2d  section  of  the  Statute.  1  Hawkins,  c.  64,  sec.  30. 
1  Russel  417,  6  Carr.  d&  Payne,  206. 

The  justices  erred  in  rejecting  the  traverse  tendered  by 
the  plaintiff.    State  v  Nations^  1  Ired.  Rep.  377. 

Caldwell  for  the  defendant. 

• 

Daniel,  J.  In  this  inquisition  upon  k  forcible  detainer 
the  jury  *'  do  find  that  Jane  Fleming,  (the  relator,)  was  in  the 
peaceable  and  uninterrupted  possession  of  the  premises 
claimed  by  her  for  many  years,  and  that  lately,  heretoforei 
Charles  Mitchell  did  enter  upon  the  same,  and  Is  now  in  pos- 
session of  the  same,  and  the  same  doth  hold  forcibly  with  a 
strong  arm,  &c."  It  is  true,  the  justices  certify  that  certain 
evidence  was  given,  ''from  which  it  appeared  satisfactorily 
to  the  justices  and  the  jury,  that  the  relator  had  a  right  as 
tenant  for  life,  to  the  possession  of  the  same."  But  the  in* 
quisition  of  the  jury  is  afterwards  given  distinctly  in  the  very 
words  of  the  jury  and  signed  by  the  jury,  and  in  it  nothinj^ 
of  that  kind  appears,  but  it  is  in  the  words  already  quoted. 
Upon  the  finding  of  the  jury  thus  set  forth,  the  two  justices 
who  held  the  inquisition,  issued  a  writ  of  restitution  to  the 
Sheriff,  who  restored  the  relator  to  the  possession.  The 
Judge  was  of  opinion  that  the  writ  of  restitution  should  not 
have  been  awarded  upon  this  finding  by  the  jury,  and  he  or« 
dered  re-restitution  to  be  made.  We  are  of  opinion  that  the 
Judge  was  right.  The  second  section  of  the  act,  (Rev.  St. 
c.  49,)  authorizes  the  justice  or  justices,  who  hold  the  in* 
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December  quisition,  when  the  jary  shall  find  the  force  as  charged,  to 
'    cause  the  party  put  out  to  be  re-seized  or  re-possessed  of  the 


Mitchell  land  so  entered  and  hodden  as  aforesaid ;  and  the  said  party 
-Fleming.  ^^  ^  P"^  ^^  ^"'^  possession  of  the  said  lands  and  tenements. 
But  it  is  to  be  observed,  that  it  is  not  upon  every  dispossession, 
either  by  a  forcible  entry  or  a  forcible  detainer,  that  a  writ 
of  restitution  is  to  be  awarded.  By  the  6ih  section  of  that 
statute,  this  writ  is  to  be  granted,  only  when  the  relator  has  a 
freehold  estate,  or  a  term  for  years  in  the  land.  And  before 
the  writ  of  restitution  can  be  granted,  the  jury  must  find  in 
their  verdict  that  the  relator  had  one  or  the  other  of  these  es- 
tates in  the  land.  In  this  case,  the  jury  did  not  find  that 
Jane  Fleming  had  either  a  freehold  estate  or  a  term  for  years. 
She  might  have  been  only  a  tenant  at  will,  and  then  the  writ 
of  restitution  could  not  legally  have  issued.  State  v  No* 
titmSf  1  Ired.  Rep.  377.    The  judgment  must  be  ^fiipmed. 

Per  Curiam.  .  Judgment  afiSrmed. 
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I 


JOHN  LBATHBRWOOD  M.  J.  H.  MOOtfY,  AND  OTHBftS. 

The  writ  of  Racordari  in  our  practice  may  be  uaued  to   bring  up  proceeding*  Decembat 
before  a  justice,  after  judgment  rendered,  for  either  of  two  purposes.    The  * 

one,  and  the  most  usual,  is,  to  have  a  new  trial  of  the  merits,  and  this  is  in 
the  nature  of  an  appeal.  The  other  is  for  the  purpose  of  reversing  the 
judgment,  because  of  error,  and  this  is  in  the  natoie  of  a  writ  of  enor,  or 
writ  of  fiaJse  judgment 

One  defendant  cannot  ask  for  a  reversal  of  a  joint  judgment  against  himself 
and  another. 

When  a  rteordari  in  the  nature  of  a  writ  of  false  judgment  has  been  sued 
out  and  the  plaint  relumed,  the  petitioner  or  plaintiff  in  the  writ  ought  to 
assign  his  enois. 

If  there  be  error  in  the  proceedings,  which  does  not  appear  on  the  plaint  as 
recorded,  the  court,  upon  suggestion  and  a  proper  case  made,  will  by  man- 
damus order  the  magistrate  to  record  it  more  fully. 

When  no  error  is  assigned  or  none  appears,  the  proper  coune  is  to  dismiss  the 
rteordari  and  award  ^proeedendo* 

Where  the  court  orders  the  case  to  be  put  on  the  trial  docket,  this  is  tanta- 
mount to  a  refusal  to  dismiss  the  writ,  and  granting  anew  trial. 

The  case  of  Pttty  v  Jones,  1  lied.  Rep.  409,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Haywood 
county,  at  Fall  Term,  1842,  bis  Honor  Judge  Pbarsov 
presiding. 

The  proceedings  in  this  case  in  the  court  below,  are  fully 
set  forth  in  the  opinion  delivered  in  this  court. 

Clingman  for  the  plaintiff. 
Francis  for  the  defendant. 

Gaston,  J.  On  the  Sth  of  February,  1841,  Nathan  O. 
Howell  presented  his  petition  on  oath  to  one  of  the  Judges 

16 
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Decftnbor  of  the  Superior  Courts,  wherein  it  is  set  forth  that  Jobu 

1_  Lentherwoocl  had  obtained  before  a  justice  of  the  peace  ot 

Leather-  the  county  ot  Haywood,  a  joint  judgment  against  John  H. 
Y  Moody,  ndmV.  of  Johti  Moody,  dec'd.  and  the  said  HoweII| 
Moody,  for  the  sum  of  $100,  besides  interest ;  that  the  said  Howell 
was  not  present  when  the  said  judgment  was  rendered,  nor 
had  been  served  with  any  warrant  to  appear  before  the  jus- 
tice, nor  notified  of  the  existence  of  any  warrant ;  and  that 
upon  the  said  judgment,  an  execution  had  been  issued  to  a 
constable  of  the^aid  county,  who  was  about  to  levy  the 
same  on  the  property  of  the  petitioner ;  and  wherein  it  is 
prayed  of  his  Honor  to  cause  to  be  issued,  "  the  writ  of 
Hecordari  and  Supersedeas,  and  the  writ  of  fiilse  jud|2[nieDt 
to  be  directed  to  the  said  justice,  constable  and  plaintiff,  com- 
manding them  to  desist  from  all  further  proceedings  in  the 
said  case,  and  commanding  the  magistrate  to  make  up  and 
certify  to  the  honorable  court,  (the  Superior  Court  of  Hay- 
wood,) a  record  of  the  proceedings  in  said  case  had  before 
him,  that  the  said  judgment  may  be  reversed  ;**  and  the  pe- 
titioner further  prays,  for  "such  other  and  further  relief  as  the 
nature  of  bis  case  may  require."  Upon  this  petition,  the 
Judge  made  an  order,  directing  the  Clerk  of  the  Superior 
Court  of  Haywood,  to  issue  the  writs  of  Recordari  and  Su- 
persedeas  prayed  for.  Upon  this  order  there  issued  writs  ot  • 
Supersedeas  and  Recordari.  The  latter  was  directed  (a 
the  coroner  of  Haywood  county,  commanding  him  "  to  cause 
the  plaint  to  be  recorded  between  John  Leatherwood,  plain- 
tiff, and  Nelson  G.  Howell,  defendant,  which  was  bad  be* 
fore  D.  C.  Howell,  a  justice  of  the  peace  for  said  county^ 
and  have  it,  together  with  this  writ,  before  the  said  Court, 
on  the  Monday  after  the  4th  Monday  of  March,  1841,  and 
to  prefix  the  same  day  to  the  parties,  that  they  may  be  there 
ready  to  proceed  in  said  plaint."^  In  obedience  to  this  writ, 
at  the  day  named  the  coroner  returned  the  plaint,  and  there- 
upon it  apfjcared,  that  on  the  16th  of  November,  1839,  a 
warrant  was  issued  by  the  justice  against  John  H.  Moody, 
administrator  of  John  Moody,  Sen'r.  deceased,  and  Nelson 
G.  Howell,  to  answer  to  John  Leatherwood,  of  a  plea  due 
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by^  note  of  hand — that  on  the  same  day,  a  judgment  by  con-  Decemb^er 

fession  was  rendered  by  the  said  justice,  for  the  sum  of  $100, L. 

principal  money,  with  interest  from  the  26th  of  March,  Leather* 
1S38 — that  execution  of  said  judgment  was  stayed  by  giving  ^^ 
Uarben  Moody  as  security — and  that  execution  on  the  judg-  Moody, 
ment  against  the  property  of  the  defendauts,  was  iasu^  by 
another  justice,  on  the  27th  of  January,  1841.  After  the 
plaint  was  returned,  affidavits  were  filed,  but  on'  whose  part 
does  not  appear,  and  among  these  was  the  affidavit  of  the 
justice  who  rendered  the  judgment,  setting  forth,  that,  a  few 
days  before  it  was  rendered,  the  petitioner,  who  was  surety 
for  John  Moody,  deceased,  in  a  note  for  $100,  to  John  Lea- 
therwood,  had  requested  that  a  warrant  might  be  sued  out 
on  the  note,  and  to  save  expense,  that  it  should  not  be  pul 
into  the  hands  of  an  officer,  and  had  desired  the  justice  to. 
enter  up  judgment  as  against  him  without  tlie  warrant  being 
served  upon  him,  or  any  notice  of  the  day  or  place  of  trial ; 
that  in  pursuance  of  this  request  an  arrangement  had  l^een 
so  made,  and  the  justice,  conceiving  hinoiself  authorized  as 
against  the  petitioner,  entered  the  judgment  as  set  forth  in 
the  plaint  in  the  absence  of  the  petitioner,  and  without  any 
process  being  served  on  him.  The  case  was  continued  from 
term  to  terra  in  court,  without  any  special  order  or  motion 
thereon,  until  the  Fall  Term,  1842,  when  it  was  transferred 
to  the  trial  docket  by  an  order  nunc  pro  tuncy  as  of  the  pre* 
ceding  term,  and  the  defendant  had  leave  to  plead  thereto.-r* 
It  was  then  moved  by  the  defendant  to  dismiss  the  proceed- 
ings, because  the  Warrant  had  not  been  served  on  Howell, 
or  to  be  permitted  to  plead  this  matter  in  abatement ;  but 
the  plaintiff  insisted,  and  the  court  held,  th^t  there  was  not 
sufficient  ground  for  this  motion,  and,  the  defendants  declin- 
ing to  enter  any  pleas,  there  was  a  judgment  rendered  against 
them  by  default  upon  the  specialty  filed  and  set  forth  in  the 
plaint.    From  this  judgment  they  appealed  to  this  court. 

The  writ  of  Rec&rdari  in  our  practice  may  be  issued  to 
bring  ap  proceedings  before  a  justice,  after  a  judgment  has 
been  rendered,  for  either  of  two  purposes.    The  one,  and ' 
the  most  usual,  is,  to  hare  a  re-trial  of  the  merits,  and  this  is 
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^^ie**'  in  the  nature  of  an  appeal.    The  other  is  for  the  purpose 

1..  of  reversing  the  judgment  because  of  error,  and  this  is  in 

Leather-   the  nature  of  a  writ  of  error  or  a  writ  of  false  judgment — 
V        The  recardari  here  issued  does  not  indicate  the  purpose  for 
^*«><*J«    which  it  was  granted,  but,  judging  from  the  petition,  its  ob- 
'  ject,or  at  bH  events  its  primary  object,  would  seem  to  be,  to 
obtain  a  reversal  of  the  judgnsent  for  error,  because  the  war- 
rant had  not  been  served  upon  the  petitioner.    Considered 
in  this  light,  however,  it  was  irregular,  and  must,  on  object 
tion  thereto,  have  been  dismissed,  because  thejromplaint  was 
that  of  the  petitioner  alone,  asking  for  a  reversal  of  a  joint 
judgment  against  himself  and  another.    No  objection  of  this 
sort,  however,  appears  to  have  been  made,  and  from  the  case 
we  collect  that  it  was  regarded  as  one,  wherein  both  of  thede* 
fendants  acted,  and  were  parties  through  their  attorneys. 

When  a  recordari  in  the  nature  of  a  writ  of  false  judg- 
ment has  been  sued  out  and  the  plaint  returned,  the  peti- 
tioner or  plaintiff  in  the  writ  ought  to  assign  his  errors.  If 
there  be  error  in  the  proceedings,  which  does  not  appear  up- 
on the  plaint  as  recorded,  be  ought  to  make  a  suggestion  to 
that  effect,  and  the  court  will,  upon  a  proper  case  made,  by 
mandamus  order  the  magistrate  to  record  it  more  fully.  In 
this  case  no  suggestion  to  that  effect  was  made,  nor  were  a- 
ny  errors  assigned.  Perhaps  it  was  understood  that  the  er- 
ror was  suf&ciently  assigned  in  the  petition,  and  if  this  error 
had  appeared  on  the  plaint  and  the  judgment'.had  been  there- 
for reversed,  we  should  not  have  deemed  this  expeditious 
course  erroneous.  But  upon  the  face  of  the  plaint  no  such 
error  appears.  A  judgment  rendered  against  the  defendants 
*'  upon  confession,"  must  be  understood  on  a  confession  then 
and  there  made  before  the  justice.  He  certainly  has  no 
power  to  render  a  judgment  without  process,  unless  the  par- 
ties personally  appear  before  him.  This  judgment,  there- 
fore, could  not  have  been  reversed,  because  of  error  appear- 
ing in  the  proceedings  [  and  the  matters  ot  fact  appearing 
dehors,  upon  affidavit  or  otherwise,  could  not  have  been 
rendered  available  for  that  purpose.  The  regular  course, 
in  our  opinion,  would  then  have  been  to  dismiss  the  recarda- 
ri and  award  a  procedendo.    But   instead  of  doing  thif| 
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which  we  think  the  plaintiff  in  the  judgment  or  defendant  December 

in  the  recordari  had  a  right  to  require,  the  court  ordered  the L- 

case  to  be  put  on  the  trial  docket.    This,  accordin&f  to  our'  Leather- 

wood 

settled  practice  in  the  analogous  cases  of  certiorari  was  y 
tantamount  to  a  refusal  to  dismiss  the  writ,  and  granting  a^  Moody, 
new  trial.  It  does  not,  indeed,  appear  at  whose  instance 
this  was  done,  but  as  it  was  a  course  injurious  to  the  plain- 
tiff in  the  proceedings  before  the  justice,  and  which  could 
be  beneficial  only  to  the  defendants,  it  must  have  been  or- 
dered at  their  instance,  and  perhaps  withobt  objection  from 
the  plaintiff.  The  affidavits  disclosed  the  fact,  which  did 
riot  appear  on  the  record,  that  one  of  the  parties,  against 
ivhom  judgment  was  rendered,  was  not  present  thereat,  nor 
had  been  served  with  process  to  attend  thereat ;  and  the  pe* 
tiiion,  besides  praying  for  a  reversal  of  the  judgment,  bad 
prayed  for  such  other  and  further  relief  as  the  nature  of  the 
petitioner's  case  might  require.  The  rgcordari  was  thus 
converted  from  a  writ  in  the  nature  of  a  false  judgment  into 
one  to  have  the  judgment  set  aside,  and  to  have  a  new  trial 
on  the  merits.'  This  was  irregular  and  erroneous,  but  of 
this  error  and  irregularity  the  appellants  cannot  complain, 
and  their  adversary  has  not  complained. 

The  proceedings,  after  the  cause  was  put  upon  the  trial 
docket,  were  in  accordance  with  the  principles,  which  ob- 
tained the  sanction  of  this  court  in  the  case  of  Petty  v 
Jones^  1  Ired.  lHep^  409. 

We  see  no  error  in  the  case,  to  which  the  appellants  can 
rightfully  except.  The  judgment  is  therefore  affirmed  with 
costs. 


Per  Curiam.  Judgment  affirnicd. 
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DBN  ON   DEM.   OF  WILLIAM  BROWN  v$,  MARTHA   BROWN 

AND  OTHERS. 

December  Id  ■  deviM,  before  the  act  of  1827,  (Rev.  8t  e.   123»  s.  11,]  the  words  <<i£ 
1842.         mj  flonshoald  die  withontlawful  issue"  UDexpIained,  imported,  in  a  legal 
sense,  the  failure  of  issue  at  any  indefinite  time,  whenever  it  might  happen  ; 
and  the  remainder  limited  upon  such  a  contingency  was  void. 
The  cases  of  Sutton  ^  Wood,  Con£  Rep.  202,  and  Davidton  r  Davidaon,  1 
Hawks  16**^dted  and  approved, 

Appeal  from  the  Superior  Court  of  Law  of  Hertford 
County,  his  Honor  Judge  Bailbt  presiding. 

On  the  trial  at  this  e^etment  the  fdloiving  (acts  were  a- 
greed  upon.  Josiah  Brown,  Sen.  died  in  the  year  1801 ,  hav- 
ing duly  published  his  last  will  and  testament  in  writing  in 
due  form  to  pass  real  estate,  which  will  was  subsequently  ad- 
.  mitted  to  probate  in  the  proper  court.  In  the  said  will  are 
the  following  clauses :  <<  It  is  my  will  and  desire,  that  my 
loving  wife,  Mary  Brown,  have  the  use  of  one  half  of  all 
my  lands  in  Hertford  county,  and  the  other  part  to  my  son, 
Josiah  Brown,  and  after  niy  wife's  decease  or  marriage,  I 
give  and  bequeath  to  my  said  son  Josiah,  the  whole  of  the 
remainder  of  my  lands,  to  him  and  his  heirs  forever."  Also, 
"it  is  my  will  and  desire,  my.  loving  wife,  Mary  Brown, 
have  the  use  of  nil  the  remaining  part  of  my  property  of  ev- 
ery kind  during  her  natural  life  or  until  marriage,  and  after 
ber  decease  of  fnarriage,  to  be  equally  divided  between  my 
three  youngest  children,  Mary,  Priscilla  and  Martha  Brown^ 
and  provided,  nevertheless,  if  any  of  my  sons  aforemention*' 
ed  should  die  without  lawful  issue,  that  then,  in  such  case, 
I  give  to  my  three  youngest  daughters,  Mary,  Priscilla  and 
Martha  Brown,  the  lands  I  have  bequeathed  to  fiuch  deceas- 
ed, in  as  full  and  ample  a  manner,  to  all  intents  and  purpo- 
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ses,  as  if  the  first  beqaest  had  been  (o  them  the  said  Mary,  Deeembec 
Priscilla  and  Martha,  to  be  equally  divided  anMmg  tbem*" 
The  land  ia  dispute  was  "admitted  to  be  that  devised  in  the 
first  clause  aforesaid  to  Mary  Brown  for  life,  and  aAer  her 
decease  or  marriage,  to  Josiah  Brown,  one  of  the  sons  of  the 
testator.  It  was  further  admitted  that  the  said  Mary  depart* 
ed  this  life  about  two  years /if  o,  before  the  bringiii^  of  this 
action,  never  having  married,  and  that  Joaiah  Brown  bad 
died  before  the  said  Mary,  and .  without  leaving  or  having 
hid  any  issue.  It  was  further  admited,  that  if  Josiah  Brown, 
the  devisee,  had  an  absolute  estate  in  the  said  land,  then  the 
lessor  of  the  plaintiff^  who  claimed  under  tlie  said  Josiah 
Brown  by  purchase,  was  entitled  (o  recover,  but  if  the  limi* 
tation  in  the  said  will  to  Marv»  Priscilla  and  Martha  Brown 
was  not  too  remote,  then  the  lessor  of  the  plaintiff  was  not 
entitled  to  recover. 

9 

The  jury  found  in  favor  of  the  lessor  of  the  plaintiflf,  sub- 
ject to  the  opinion  of  the  court  upon  the  foregoing  case  a- 
greed  ;  and  the  court,  being  of  opinion  that  the  limitation  to 
the  said  Mary,  Priscilla,  and  Martha,  was  too  remote,  gave 
judgment  in  favor  of  the  plaintiff.  From  this  judgment  the 
defendants  appealed. 

Bragg  for  the  plaintiff. 

No  counsel  for  the  defendant. 

RuFFiN,  C.  J.  It  is  not  to  be  denied,  that  at  common 
law  it  was  settled,  that  the  words,  "  if  my  son  should  die 
without  lawful  issue,"  unexplained,  imported,  in  a  legal 
sense,  the  failure  of  issue  at  any  indefinite  time,  whenever  it 
might  happen.  And  this  was  true,  both  in  respect  of  real 
and  personal  property.  There  is  in  England  a  vast  number 
of  cases  on  this  branch  of  the  law ;  beginning  with  that  of 
Burford  v  Lee^  2  Freeman,  210,  and  coming  ^own  to  a 
very  late  day.  Recently,  they  have  been  elaborately  re- 
viewed by  Lord  Brougham,  upon  an  appeal  from  the  Vice 
Chancellor,  in  the  case  of  Campbell  v  Harding^  2  Rus.  & 


136  IN  THE  SUPREME  COURT 

/ 

• 

December  Myliie,  390,  and  the  doctrine  re-asserted.    In  this  State,  the 
'    same  construction  has  prevailed.      SuUon  v  Wood,  Conf. 

.  Brown  Rep.  202.  In  the  case  of  Davidson  v  Davidson,  1  Hawks, 
Brown.  ^^3)  ^'^^  point  was  raised  once  more,  and  the  court  earnestly 
pressed  to  receive  these  words  in  their  natural  signification, 
of  leaving  issue  living  at  the  time  of  the  death  of  the  pa< 
rent,  so  as  to  support  a  limitation  over.  But  the  judges, 
though  with  the  utmost  reluctance,  felt  obliged  by  authority 
to  hold,  that  the  limitation  was  too  remote,  although  the 
words  there  were,  "  die  without  having  issue."  They  were 
not  insensible,  that  this  technical  construction  often  defeated 
the  intention  of  testators,  and  would  readily  have  laid  hold 
of  any  thing  to  take  the  ease  out  of  the  rule ;  yet  it  bad  so 
long  prevailed,  and  so  much  property  depended  on  it,  that 
ne  power,  short  of  that  of  the  Legislature,  was  competent 
to  abrogate  or  modify  it.  Finally,  however,  the  Legislature 
did  interfere  and  pass  the  act  of  1827,  in  which  it  is  declar- 
ed, that  *<  dying  without  heirs  or  issue,"  shall  be  interpreted, 
'<  dying  without  heirs  or  iss&e  living  at  the  time  of  the 
death"  of  the  first  taker ;  and  thus  this  mischief  stands  cor- 
rected. But  the  act  expressly  provides,  that  the  rule  of  con- 
struction therein  contained  shall  not  extend  to  any  will  ex- 
ecuted before  the  15th  of  January,  1828.  Consequently,  it 
docs  not  operate  on  this  will,  which  was  made  in  1801. 


Per  Curiam.  Judgment  afiirmed. 
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DEN  EX  DEM.  FRANCIS  DAVIfif  vs.  WILLIAM  R.  ABBOTT. 

A  flbeiUr  may  at  his  discretion  sell  lAnd,  under  an  ezeeution,  by  the  acre.         Deeembei 
When  he  sells  by  the  acre,  he  must  have  a  survey  made  of  the  land  sold,  or      ^^^^ 

the  boundaries  so  described  in  his  deed  to  the  purchaser,  as  to  identify  the  *"■—•"—• 

part  sold ;  and  h^  must  be  particular  in  describing  the  locality  of  the  acres 

to  the  biddeito  at  Che  sale. 
When  an  ofiioer  has  levied  a  justice's  ezecjticm  on  Itad  and  retnmed  it  to 

eoort,  his  return  of  a  copy  of  the  notice  given  to  the  defendant,  with  his  ci^ 

ficial  certificate  that  he  has  served  it,  is  sufficient  prima  facte  evidence  of 

such  service. 
It  is  not  necessary  that  the  court  in  an  order  for  the  sale  of  land"  so  returned 

levied  by  the  constable,  shooldset  forth  that  the  notiee  had  been  proved  to 

them  to'have  been  previously  given. 

Appeal  from  the  Superior  Court  of  Law  of  Camden  coun- 
ty, at  Fall  Term,  184?|  his  Honor  Judgei  Bailey  pre- 
siding; 

On  the  trial  of  this  Ejectment,  the  followifiis:  facts  were  a- 
greed  upon.  The  lessor  of  the  plaintiff  shewed  title  in  himself 
to  the  premises,  and  that  the  defendant  was  in  possession  at 
the  time  the  suit  wad  brought.  The  defendant  then  shewed 
a  judgment  against  the  lessor  of  the  plaintiff,  before  a  jus* 
tice  of  the  peace,  and  an  execution  thereon,  which  execution 
for  want  of  goods  and  chiattels.  Was  levied  upon  his  lands, 
and  returned  to  May  Term,  1827,  of  Camden  County  Court, 
at  which  term  an  order  of  sale  was  made,  and  execution  is- 
sued from'  thiat  Court,  returnable  to  the  ensuing  August 
Term,  1827,  of  the  said  court.  Under  this  execution,  the 
Sheriff  exposed  the  lands  of  Davi^  to  sale  by  the  acre,  and 
sold  so  much  of  the  entire  tract  as  would  satisfy  the  execu- 
tion,  and  eifiecoted  his  deed  to*  the  purchaser,  and  the  pur« 
chaser  afterwards  sold  the  land  to  the  defendant  Abbott.—* 

17 
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December  The  defendant  shewed  another  judgment  obtained  asfainst 

1842  •*      o  o 

[ the  lessor  of  the  plaintiff,  before  a  justice  of  the  peace,  the 

Davis     execution  on  which,  for  want  of  goods  and  chattels,  was  al- 
Abbott.    ^^  levied  upon  the  lands  of  Davis,  and  returned  to  Novem- 
ber Term,  1831.     At  that  Term,  a  notice  was  returned  to 
the  said  court  by  the  constable,  of  which  the  following  is  a 
copy: 

"  Mr.  Francis  Davis  : 

Sir — I  have  levied  an  execution  at  the  instance  of  James 
Dozier,  on  your  lands  and  tenements,  that  is  to  say,  levied 
on  the  part  of  upland,  adjoining  George  Ferebee,  Esq,  and 
Nelson  R.Cartwright  and  others,  and  levied  an  another  piece 
of  upland,  adjoining  the  lands  of  Washington  Brite,  Charles 
Whitehurst,  and  others,  and  levied  on  one  piece  of  Juniper 
Swamp,  situate  on  the  New  Swamp  Bridge,  and  on  the  Cur- 
rituck line,  and  adjoining  the  lands  of  Washington  Brite, 
and  others,  and  I  shall  return  the  said  execution  to  the 
next  County  Court  of  Pleas  and  Quarter  Sessions  to  be  held 
for  the  County  of  Camden,  at  the  Court  House  ,in  Camden, 
on  the  7th  Monday  after  the  4th  Monday  in  September, 
1831,  at  which  time  and  place  you  can  attend  if  you  think 
proper.    This  6th  November,  1831. 

(Signed)  WILSON  A.  JONES,  Constable. 

It  appeared  by  the  return  oa  the  notice,  that  the  constable 
had  duly  served  the  same  on  Davis.  At  that  term  the  en- 
try on  the  docket  was  in  the  following  words,  viz  : 

"  J.  W.  Dozier     5  Bsewition  levied  on  land.      Ordered 

—       •'''r.     -        I  that  execution  issue." 

Francis  Dav^s.      j 

From  that  term  execution  issued,  and  the  land  was  sold 
by  the  Sheriff  to  the  defendant  Abbott. 

The  lessor  of  the  plaintiff  insisted  as  to  the  first  sale,  (hat 
the  purchaser  got  no  title,  becacrse  it  appeared  that  the  Sher- 
iff sold  so  much  of  the  Jand  as  would  satisfy  the  execution, 
whereas  he  should  have  sold  the  entire  tract,  and,  as  to  the 
last  sale,  he  insisted  that  there  was  no  evidence  that  it  was 
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proved  to  the  court  that  notice  had  been  given  to  the  defen-  December 
dant  of  the  levy  upon  the  laud  ;  ihat  before  the  court  order- 
ed  the  said  sale,  it  should  have  been  proved  that  the  levy    Davis 
was  made,  and  that  the  court  should  have  adjudged,  that  no-    Abbott 
tice  of  the  said  levy  had  been  given  to  the  defendant.      His 
Honor  was  of  opinion,  that  the  notice  and  sale  were  suffi- 
cient to  divest  the  title,  and  under  his  instruction  the  jury 
returned  a  verdict  for  the  defendant.    A  rule  for  a  new  trial 
having  been  refused,  and  judgment  rendered  pursuant  to  the 
verdict,  the  plaintiff  appealed. 


A.  Moore  for  the  plaintiff. 
Kinney  for  the  defendant. 

Daniel,  J.  Under  the  ei^ecution,  issued  to  satisfy  the 
first  judgment  mentioned  in  the  case,  the  sheriff  sold  by  the 
acre  as  much  of  the  land  that  had  been  levied  on,  as  made 
the  debt  and  costs.  This  mode  of  sale  is  not  usual,  we  ad- 
mit,, but  we  cannot  conceive  that  there  is  any  thing  illegal 
in  it|  and  in  this  case  there  is  no  pretence  of  fraud  in  the 
sheriflf,  or  loss  by  the  debtor.  If  chattels  are  levied  on,  the 
sheriff  sells  the  same  in  parcels,  so  as  to  make  the  debt  by  as 
few  of  them  as  he  can  conveniently*  If  he  can  save  to  the 
defendant  a  part  of  his  land  levied  on,  and  satisfy  the  exe- 
cution out  of  the  remainder,  the  defendant  must  generally 
be  benefitted  by  it.  The  sheriff  is  a  high  and  responsible 
officer,  and  a  reasonable  discretion,  exercised  by  him  in  ma- 
king sales,  either  by  exposing  the  whole  tract  or  selling  by 
the  acre,  we  think  is  allowable :  both  the  plaintiff  and  the 
defendant  may,  in  many  cases,  be  benefitted  by  it.  In  sucli 
sales  by  the  acre,  the  sheriff  will  be  under  the  necessity  of 
having  a  survey  made  of  the  land  sold,  or  the  boundaries  so 
described  in  his  deed  to  the  purchaser,  as  to  identify  the  part 
sold.  And  the  sheriff  must  be  particular  in  describing  the 
locality  of  the  ao'es  to  the  bidders  at  the  sale. 

Secondly ;  It  was  contended  by  the  lessor  of  the  plaintiff, 
that  the  second  judgment,  under  which  the  defendant  claim- 
ed title,  was  void ;  because  the  preliminary  notice  to  the  ren- 
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December  dering  of  sach  a  judgment  had  not  been  properly  proven  to 
have  been  giveq.  The  act  (Rev.  Stat.  c.  45,  &•  19,)  does  not 
PaviB  prescribe  the  mode,  in  which  the  service  of  the  notice  shall 
Abbott  ^  proved  to  the  court,  but  it  directs  that  the  officer  shall 
s^rve  the  defendant  with  notice  in  writing,  at  least  five  days 
before  the  tejrn  at  which  the  execution  is  to  be  returned, 
and  that  the  court  shall  not  make  an  order  of  sale  of  the 
laud,  until  such  notice  has  been  given.  The  notice,  it  seems, 
cannot  be  executed  by  any  other  person  than  the  officer, 
whether  he  be  sheriif  or  constable.  It  seems  to  us  that  it 
is  in  the  nature  ot  a  scierifadas^  to  shew  cause  why  the 
order  of  sale  should  not  be  made  by  the  County  Court,  and 
that  the  return  of  the  copy,  with  the  officer's  certificate, 
signed  by  him  in  his  name  of  office,  as  this  is,  is  prima  fa- 
eie  evidence  of  the  truth  of  it.  The  returns  made  by  sher- 
iffs and  constables  on  all  process  and  notices,  which  trome  ia- 
to  their  hand^  to  be  executed,  are  uniformly  made  in  this 
way.*  Tide  Rev.  St.  c.  62,  s.  33,  as  |o  notices  served  by 
constables  ]  the  certificate  of  the  constable  on  the  written 
notice  is  declared  to  be  evidence  of  the  service  of  the  notice. 
We  do  not  think  that  the  Legislature  contemplated  a  differ- 
ent mode  of  proof  of  the  service  of  the  notice  in  this  case, 
from  that  which  had  been  usually  received.  That  the  court 
must  adjudge  and  declare  in  the  order  of  sale  made,  that  the 
notice  was  proved  to  them  to  have  been  previously  given,  is 
not,  in  our  opinion,  necessary  to  the  validity  of  the  order. 
The  judgment  must  be  affirmed. 

Per  CuRiABf.  Judgment  affiriped. 


-*aK- 
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DOE  ON  DEM-  OF  F.  R.  AND  J.  B.  ROUCHE  w.  WILLIAM  WIL- 

LUM80N. 

That  part  of  the  40Ui  iection  of  our  State  Constitatloii  which  authoriies  a  December 
"  foreigner,  nvho  comes  to  settle  in  this  State,  having  first  taken  the  oath  of     1843. 
allegiance  to  the  State,'*  to  "purchase  or  by  other  just  meaiis  acquire,  hold 
and  transfer  lands  or  oiher  real  estate,"  is  still  in  force. 

The  latter  part  of  that  section  declaring  when  he  shall  become  a  dtiien,  is  to- 
pealed  by  the  constitation  of  the  United  States. 

Independent  of  the  privilege  conferred  by  the  first  part  of  the  section  aboTe 
referred  to,  an  alien  may  not  only  take  a  fee  by  purchase,  but  the  estate  re- 
mains in  him  with  all  the  incidents  belonging  to  it  when  taken,  until  and 
unless  the  sovereign,  who  has  right  thereto  because  of  forleitnre,  Yssts  tfaB 
forfeited  estate  in  himself  by  an  office  of  entitling. 

An  alien  is  therefore  entitled  to  bring  an  action  of  ejectment. 

A  plea  in  abatemeni  to  the  dUabiUty  ef  the  lessor  of  the  plaintiff  in  ejectment 
is  not  a  good  plea. 

The  case  of  Barges  v  Hogg,  1  Hay.  486,  cited  and  commented  on. 

Appeal  from  the  Superior  Court  of  Law  of  Rowan 
Couoty,  at  Fall  Term,  1842,  his  Honor  Judge  Nash  pre- 
siding. 

It  was  an  action  of  ejectment,  to  which  the  defendent 
pleaded  not  guilty.  Both  the  lessors  of  the  plaintiff  and 
the  defendant  claimed  under  one  Samuel  Fraley.  The 
case  was,  that  two  several  judgments  were  obtained  against 
the  said  Fraley,  at  the  April  Term,  1841,  of  Rowan  Su|)e- 
rior  Court,  that  executions  issued  bearing  teste  of  the  same 
term,  which  were  by  the  sheriff  levied  on  the  premises  in 
controversy,  and  at  a  public  sale  made  in  pursuance  of  thiese 
levies  the  lessors  of  the  plaintiff  became  the  highest  and 
last  bidders,  and  the  premises  were  accordingly  conveyed  to' 
them  by  the  sheriff  by  deed,  bearing  date  the  18th  of  Sep- 
tember, 1841.  The  defendants  were  admitted  to  be  in  pos- 
session.   This  action  was  commenced  on  the  19th  of  Feb- 
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^^^^^  roary,  1842.    It  was  objected  by  the  defendant  that  the  les- 


1848. 


sors  of  the  plaintiff  were  aliens,  and,  therefore,  this  action 
Bouche   could  not  be  nnaintained.    The  lessors  of  the  plaintiff  al- 
William-  ^^S^  ^^^^  ^hey  had  been  duly  naturalized,  and  to  shew  this, 
■on*'    prodOced  two  copies  of  records,  one  of  Lincoln  County 
Court|  at  August  Term,  1842,  (after  the  institution  of  this 
suit,)  and  the  other  of  the  said  court  at  July  Term,  1833. 
These  copies  were  objected  to,  but  the  objection  was  over- 
ruled.   A  deed  from  Samuel  Fraley,  the  defendant  in  the 
e:KeGUtrony  conveying  the  premises  in  question  to  a  trustee 
to  secure  certain  debts  therein  specified  was  introduced, 
which  deed  bears  date  after  the  teste  of  the  said  executions. 
It  was  further  proved  that  the  defendant  was  put  into  pos- 
session of  the  premises  by  the  trustee  after  the  issuing  of 
the  executions. 

The  court  itistructed  the  jury  that  an  alien  may  take  an 
estate  in  land  by  act  of  parties,  bat  not  by  act  of  law ;  that 
when  an  alien  purchases  land,  the  estate  vests  in  him,  but 
he  holds  it  for  the  benefit  of  the  sovereign,  and  he  may  ha 
divested  of  it  by  commission  found  ;  that  until  so  divested 
he  has  entire  dominion  over  it ;  that  the  lessors  of  the  plain* 
tiff,  if  still  aliens,  can  maintain  this  action,  because  it  is  not 
a  real  action,  but  a  mixed  one.  An  alien  cannot  maintain  a 
real  action,  as  the  old  action  of  ejectionefirma  was,  but  this 
is  an  action  of  trespass  in  ejectment,  in  which  nothing  but 
the  possession  was  recovered.  The  court  further  instructed 
the  jury,  that  as  to  the  record  of  naturalization  of  Francis 
R.  Rouehe,  it  set  forth  that  be.  at  the  time  he  came  to  this 
country,  was  an  infant,  and,  under  the  act  of  Congress,  the 
.  decree  of  the  court  had  relation  back;  so  as  to  render  valid 
the  title  acquired  by  him  under  the  sheriff's  deed.  And  that, 
as  to  the  record  of  1833,  the  court  was  of  opinion,  and  so 
instructed  the  jury,  that  it  was  competent  to  the  State  of 
North  Carolina  to  say.  by  whom,  and  upon  what  terms,  her 
territory  might  be  held. 

There  was  a  verdict  for  the  plaintiff,  and  a  new  trial  mov- 
ed for  and  refused.  Judgment  being  rendered  for  the  plain- 
tiff, the  defeudant  appealed  to  the  Supreme  Court. 


r 
I 

! 
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Copies  of  the  records  referred  to  the  above  case.  December 

*^  1842. 


State  of  North  Carolina,  >        County  Court  of  Pleas  and 

Liocoln  County.     \   ^'  Quarter  Sessions,  July,  1833.    Rouche 

John  Rouche,  of  the  age  of  tventy-three  years,  \irho  was  ^jn^m. 
born  in  the  county  ot  Fowntann,  in  the  Kingdom  of  France,  -^nn. 
came  into  open  court  and  reports  himself  ai  having  arrived 
at  New  York,  in  the  State  of  New  York,  in  the  United 
States  of  America,  in  the  month  of  April,  A.  D.  1831,  and 
that  he  intends  to  settle  himself  in  tHe  county  of  Lincoln,  in 
the  State  of  North  Carolina,  and  also  declares  apon  oath,  in 
open  court,  that  it  is  bona  fide  his  intention  to  become  a  citi- 
^n  of  the  United  States  of  North  America,  and  to  renounce 
all  allegiance  and  fidelity  to  any  foreign  potentate,  prince, 
«tat8  or  sovereignty  whatsoever,  and  particularly  to  Louis 
Phillippe,  King  of  the  French.  He  also^  swears,  that  he 
will  support  the  constitution  of  North  Carolina,  and  will 
true  allegiance  bear  to  the  said  State. 

Certified  by  the  Clerk  in  due  form. 

North  Carolina,  )         Court  of  Pleas  and  Quarter  Scs- 
Lincoln  County.  S   ^'    sions,  August  Term,  1842. 
To  the  Worshipful  Justices  of  said  Court : 

Francis;  R.  Rouche  declares  on  oath,  that  he  was  born  in 
the  department  of  the  Rhine,  in  the  Kingdom  of  France,  on 
the  30th  of  September,  1814,  that  he  sailed  from  the  port  of 
Havre  de  Grace,  Kingdom  of  France,  in  the  month  of  June, 
1832,  and  arrived  at  the  port  ot  New  York,  iu  the  State  of 
New  York,  in  the  month  of  July,  1832 — that  at  the  time  of 
hi$  arrival  he  was  a  minor,  under  the  age  of  twenty-one 
yeais,  to-wit,  between  the  years  of  seventeen  and  eighteen, 
and  that  he  has  resided  in  the  United  States  ever  since ;  and 
that  it  was  then  bonajide  bis  intention  to  become  a  citizen 
of  the  United  States.  And  he  hereby  renounces  forever  all 
allegiance  and  fidelity  to  any  foreign  Prince,  Potentate,  State 
or  Sovereignty,  and  particularly  all  allegiance  and  fidelity 
to  Louis  Phillippe,  King  of  the  French.  He  therefore  ipxtijs 
to  be  now  naturalized,  according  to  the  act  of  Congress  mdde 
and  provided  in  this  behalf. 

(Signed,)  FRANCIS  RICHARD  ROUCHE. 

Certified  by  the  Clerk  to  be  sworn  to  in  open  Court. 
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December     North  Caiolina,  )         Court  of  Pleas  and  Quarter  Sea- 
^^^^'       Lincoln  County.  ^  *^'    sions,  August  Term,  1842. 

Rouche  The  petition  of  Francis  R.  Rouche,  a  native  of  the  de- 
William-  partment  of  the  upper  Rhine,  in  the  Kingdom  of  France, 
•on.  praying  to  be  naturalized  and  admitted  to  the  privileges  of  a 
citizen  of  the  United.  States,  coming  on  to  be  beard,  and  it 
having  been  proten  by  the  oath  of  John  B.  Rouche,  to  the 
satisfaction  off  the  court,  that  the  said  Francis  B.  Rouche  ar- 
rived in  the  United  States,  in  the  mouth  of  July,  1832,  and 
that  he  was  then  a  minor  under  the  age  of  twenty-one  years, 
to-wit,  between  seventeen  and  eighteen,  and  that  he  has  con- 
tinued to  reside  in  the  United  States  ever  since ;  and  it  more- 
over appearing  to  the  satisfaction  of  the  court  that  it  has 
been  bona  fide  his  intention  for  three  years  immediately  pre* 
cedmg  his  application^  to  become  a  citizen  of  the  United 
States,  and  xfell  disposed  to  the  good  order  and  happiness  of 
the  same.  And  the  said  Francis  R.  Rouche,  having  declar- 
ed on  oath  that  it  Was  bona  fide  his  intention  of  becoming  a 
citizen  of  the  United  States,  three  years  immediately  prece-> 
ding  this  appHcatton,  and  having  on  oath  abjured  and  re- 
nounced forever,  all  allegiance  and  fidelity  to  any  foreign 
Prince,  Potentate,  State  or  Sovereignty,  and  especially  having 
renounced  and  abjured  forever,  all  allegiance  and  fidc^lity  to 
Louis  Phillippe,  King  of  the  French,  and  having  taken  ar 
oath  to  support  the  Constitution  of  the  United  States,  anu 
the  Constitution  of  the  State  of  North  Carolina  :  It  is  or- 
dered and  decreed  by  the  court,  that  he  be  naturalized,  and 
be  admitted  to  all  the  privileges  of  a  citizen  of  the  United 
States. 
Certified  by  the  clerk  in  due  form. 

Barringer  and  Hoke  for  the  plaintiff. 
No  counsel  for  the  defendant. 


Gaston,  J.  The  lessors  of  the  plaintiff  set  up  title  to  the 
premises  in  dispute,  as  purchasers  at  a  judicial  sale.  The 
Sheriff  sold,  by  virtue  of  two  writs  of  fieri  facias^  against 
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ike  pioperty  of  Samuel  Pralcy,  the  owner  ot  the  premises,  December 

and  to  the  validity  and  regularity  ot  one  of  these  writs,  no 1^ 

oi)jectidu  has  been  taken.     It  is  unnecessary,  therefore,  to   Rouche 
examine  the  objection  made  to  the  other.  WiUiam*- 

The  lessors  were  both  natives  of  the  kingdom  of  France^  ^^^ 
and,  at  the  time  of  their  purchase,  and  st  the  date  of  the 
Sheriff's  conveyance  to  them,'neither  had  been  naturaliased. 
But  one  of  them,  (John  Rouche,)  had,  before  the  purchase^ 
as  a  preparatory  step  for  his  naturalization,  reported  himself 
in  a  Court  of  Record  in  this  State,  as  having  arrived  from 
France,  at  New  York,  more  than  two  years  previously  there- 
to, and,  declaring  his  intention  to  become  a  citizen  of  the  U- 
nited  States,  then  and  there  took  an  oath  of  allegiance  to  the 
State.  And  the  other  lessor,  who,  at  the  time  of  his  arrival 
in  the  United  States,  was  a  minor,  and  therefore  not  under 
t!ie  necessity  of  taking  that  preparatory  measure,  was,  before 
the  trial  of  this  suit,  but  after  it  was  put  to  issue,  regularly 
naturalized. 

The  4()th  section  of  the  Constitution  of  this  State  declares, 
that  '<  every  foreigner  who  comes  to  settle  in  this  State,  hav* 
ing  first  taken  the.oath  of  allegiance  to  the  State,  may  pur« 
chase,  or  by  other  just  means  acquire,  bold,  and  transfer  land 
or  other  real  estate ;  and  after  one  year's  residence,  shall  be 
deemed  a  free  citizen."  The  constitution  of  the  United 
States  having  conferred  on  Congress  the  power  "to  establish 
an  uniform  rule  of  naturalization,"  and  Congress  having  ac- 
cordingly prescribed  the  mode  by  which  aliens  may  be  nat- 
uralized, the  last  part  of  this  40th  section  in  the  State  Con- 
stitution is  no  longer  in  force ;  but  the.  residue  of  the  sec- 
tion comes  not. into  conflict  with  the  constitution,  or  any 
law  made  under  the  constitution  of  the  United  States,  and 
therefore  is  in  full  force.  Consequently,  all  the  disabilities 
of  alienage,  so  far  as  they  extend  to  the  acquiring,  holding, . 
and  transferring  of  land  and  other  real  estate  in  North  Car- 
olina, were  removed  from  John  Rouche,  by  his  taking  the 
oath  of  allegiance.  Upon  this  state  of  facts,  one  of  the 
joint  lessors  of  the  plaintiff  being  quplified,  at  the  time  of  the 
purchase  made,  to  hold  lands,  the  other  then  being  wholly 
disqualified  as  an  alien;  and  remaining  such  at  the  date  of 

18 
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Decembet  the  demise  laid  in  the  declaration,  and  at  the  time  when  the 

1642 

1_  issue  was  joined,  but  becoming  naturalized  before  trial  of  the 

Rouche   issue,  several  interesting  questions  are  very  naturally  sug- 

WUHam-  gested.      But  we  shall  not  enter  upon  the  investigation  of 

^^      any  of  them,  because  we  hold  that  the  objection  of  alienage, 

supposing  it  to  apply  in  all  its  force  and  to  both  the  lessors, 

would  not  avail  to  destroy  the  plaintiff's  right  to  a  recovery 

in  this  action « 

A  loose  notion  has  to  some  extent  prevailed  in  the  profes* 
sion  of  this  State,  that  an  alien  cannot  maintain  an  eject- 
ment, and  this  notion  vtt  suppose  has  arisen  from  a  dictum 
to  that  effect  reported  in  the  case  of  Barges  v  Hogg,  1  Hay, 
485.  That  was  an  action  of  trespass,  quare  dausvmfregit^ 
in  which  the  defendant  pleaded  in  abatement  that  the  plain- 
tiff was  an  alien  born.      Upon  demurrer,  the  court  held  the 

I 

plea  bad,  upon  the  plain  ground  that  the  possession  of  land 
by  an  alien  is  not  necessarily  illegal ;  that  he  can  rightfully 
hold  land,  which  he  has  bought,  until  the  State  take  it  from 
him,  and  that  while  thus  rightfully  holding  it,  he  is  entitled 
to  all  legat  remedies  for  an  injury  to  his  possession.  '  But  in 
pronouncing  this  judgment,  according  to  the  Reporter,  the 
court  took  a  distinction  between  the  action  of  trespass  on 
the  one  hand,  and  the  action  of  ejectment  or  other  actions 
for  the  recovery  of  a  freehold  on  the  other,  and  observed  of 
these  that  they  could  not  be  maintained  by  an  alien.  This 
dictum,  so  far  as  it  applies  to  the  action  of  ejectment,  we 
believe  to  be  incorrect. 

It  is  an  efementafy  maxim,  that  an  alien  has  capacity  to 
take,  but  no  capacity  to  hold  land.  Care  must  be  taken, 
however,  i:ot  to  be  led  into  an  error  by  this  epigrammatical 
distinction.  When  it  is  said  that  an  alien  has^not  capacity 
to  hold  land,  no  more  is  meant  than  that  he  cannot  hold  it 
against  the  sovereign,  should  the  sovereign  choose  to  assert 
his  claim  thereto  as  forfeited.  But  against  all  the  rest  of  the 
world,  the  alien  has  full  capacity  to  hold,  and  he  can  hold 
even  against  the  sovereign,  until  the  estate  of  the  alien  be 
divested  by  an  ofEce  found,  or  some  other  equally  solemn 
sovereign  act*    Pagers  case^  5  Co.  2Z.    Atfy  Om%  v  XHi- 
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plessis.  Parker,  152.  Hobart,  231.  Fairfaxes  devisee  v  1^^^?^'* 
Hunter^  7  Qranch,  603.  University  v  Miller,  3  Dev.  188.  _^_ll. 
It  \iroald  therefore  seem-clear,  that  tlie  alien  being  thus  sub-   Rouche 

V 

ject  to  the  right  of  the  sovereign  to  divest  his  estate  for  a  wiiUam- 
forfeiture,  and,  until  he  shall  be  thus  divested  by  office      "<^« 
found,  the  owner  of  the  estate,  he  may  convey,  lease,  and 
do  every  other  act  in  relation  thereto,  which  a  rightful  own- 
er may  do,  and  can  maintain  any  aetion  and  have  the  bene- 
fit of  any  remedy,  which  the  law  gives  to  secure  the  enjoy- 
ment of  property  unto  those  whom  the  law  recognizes  as 
entitled  to  its  enjoyment.     But  these  inferences,  however 
lexically  they  may  appear  to  follow  from  the  principles 
clearly  established,  seem  to  come  into  conflict  with  certain 
positions  expressly  laid  down  in  books  of  undoubted  author- 
ity.   Thus  it  is  said,  Co.  Lit.  426,  Shep.  Touchstone,  204, 
in  the  most  general  terms,  that  an  alien  cannot  lease,  or  en- 
feoff, or  make  any  other  conveyance.      But  upon  examina- 
tion it  will  be  seen,  that  the  meaning  of  these  positions  is, 
that  the  grantees,  feoffoes  or  lessees  of  the  alien  take  defeasi- 
ble estates  only ;  that  they  are  in  no  better  plight  than  their 
grantor,  feoffor  or  lessor,  and  therefore  hold  their  estates  sub- 
yoi  to  be  divested  by  the  sovereign  on  office  found.    Shep. 
Touchstone,  56,  and  132.    Preston  on  Convey.  257.   Fair- 
faxes devisee  v  Hunter^  7  Cranch,  tit  supra.    2  Kent's 
Com'y.  61,  and  the  authorities  there  cited.    So  also  we  find 
it  stated  iu  very  general  terms,  that  an  alien  cannot  maintain 
a  real  or  mixed  action.     But  it  is  also  stated,  that  if  alien- 
age  be  pleaded  to  an  alien  in  league,  that  is  to  say,  an  alien 
not  an  enemy,  it  cannot  be  pleaded  "  to  the  writ  or  to  the  ac- 
tion, but  in  disability  of  the  person  as  in  case  of  villennge 
and  outlawry" — but  if  it  be  pleaded  to  an  alien  enemy,  "it 
may  be  pleaded  to  the  action."      Littleton,  sect.   198.    Co. 
Lit.  129.    Brooke  title,  Denizen,  3,  10.    Roscoe  on  Real  Ac- 
t'ns.  197.    It  has  been  thought  by  very  learned  Judges  that 
it  is  difficult,  at  least,  to  reconcile  the  doctrine,  that  a  plea  of 
alien  born  is  a  good  plea  to  the  person  of  the  demandant  in 
R  real  action  with  the  well  established  law,  that,  until  office     * 
found,  an  alien  purchaser  is  the  rightful  owner  of  the  estate, 
and  because  of  a  supposed  incompatibility  between  this  doc- 
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Deeamber  trine,  and  the  acknowledged  dominion  ,ot  such  alien  in  the 
^  ^^'    land,  the  Supreme  Court  of  New  York  have  solemnly  de- 


jRoache  cided  that  this  was  a  bad  plea  in  abatement,  when  pleaded 

waium-  ^^  *  ^^^'  ^^  right.  Bradstteet  v  Supervisors  of  Oneida 
■OB.  County,  13  Wendell,  546.  It  has  occurred  to  us,  that  per- 
haps the  doctrine  ipay  be  thus  accounted  tor  and  explained. 
In  real  and  in  mixed  actions  strictly  so  called,  the  demand- 
ant seeks  to  obtain,  by  means  of  the  law,  the  seisin  of  a  land 
or  tenementi  whereof  he  has  never  had  seisin,  or  of  the  sei- 
sin whereof  he  has  been  unlawfully  deprived.  Now  as  the 
law  will  not  aid  aliens  to  get  land,  because  by  such  means 
the  realm  may  be  impoverished,  (The  King  v  Holland^  Al- 
len, 14,)  it  will  withhold  its  aid  to  restore  or  to  give  him  sei- 
sin, though,  while  he  remains  seized,  it  will  protect  him  a- 
gainst  wrong  doers.  It  may  also  be,  that,  while  the  alien  is 
seized,  the  law  regards  him  as  holding  for  the  use  of  the 
sovereign,  (I  Just,  186,  a.)  but  the  law  deems  him  an  im- 
proper person  to  take  such  seizin  for  tlie  King,  without  th^ 
King's  license.  But,  be  this  as  it  may,  it  is  manifest  that  if 
the  plea  of  alien-born  be  a  plea  impeaching  the  personal  a- 
bility  of  the  plaintiff  to  prosecute  a  real  or  mixed  action,  and 
therefore  cannot  be  pleaded  in  bar  to  the  action,  or  even  in 
abatement  of  the  writ,  the  doctrine,  that  it  is  a  good  plea, 
when  properly  pleaded  to  the  person  of  the  demandant,  is 
perfectly  consistent  with  the  settled  principle,  that  until  of- 
fice found,  an  alien  purchaser  is  rightfully  seized  of  the  land. 
Nothing  can  shew  this  more  clearly  than  Pagers  case,  6 
Co.  Rep.  62,  An  office  had  there  been  found  before  certain 
commissioners,  by  force  of  a  commission  under  the  seal  of 
the  Exchequer,  but  it  was  held  that  such  office  was  insuffi- 
cient and  void,  because  to  entitle  the  Queen  to  the  land  of 
an  alien,  there  must  be  an  <^  office  of  entitling,"  one  "  that 
vests  the  estate  and  possession  in  the  Queen,  where  she  bad 
but  a  right  or  title  before,"  and  such  an  office  must  be  by  force 
of  a  commission,  under  the  Great  Seal.  And  in  illustration 
of  the  principle,  that  the  estate  was  in  the  alien  and  not  in 
the  crown,  until  office  found,  the  following  case  was  referred 
to  by  the  court :  "If  an  alien  i^nd  a  subject  born,  purchase 
lands  to  them  and  their  heirs,  they  are  joint  tenants,  and 
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shall  join  in  an  assize,  and  survivor  (i.  e.  survivorship,)  shall  Deeembet 

shall  take  place,  until  office  found."     An  alieu  may  there- L. 

fore  not  only  take  a  fee  by  purchase,  but  the  estate  remains   Rouche 
in  him  with  all  the  incidents  belonging  to  it  when  taken,  un-  wiUiam- 
til  and  unless  the  sovereign,  who  has  right  thereto  because     "pn- 
of  forfeiture,  vests  the  forfeited  estate  in  him  by  an  office  of 
entitling. 

Upon  the  trial  of  an  ejectment  under  the  common  rule, 
and  on  the  plea  of  not  guilty,  nothing  is  in  dispute  but  the 
right  of  the  plaintiff's  lessor  to  demise  the  land,  whereof  the 
defendant  is  in  possession.  The  plaintiff  is  entitled  to  a 
verdict  upon  shewing,  that,  at  the  date  of  the  confessed  de- 
nise,  his  lessor  had  a  legal  title  to  the  possession  of  the 
premises.  And  this  legal  titfe  to  the  possession  must  belong 
to  him,  who  is  recognized  by  the  law  as  having  the  estate 
in  the  premises. 

If,  therefore,  we  shonid  regard  the  action  of  fjectment  as 
in  all  respects  analogous  to  the,  properly  so  called,  real  or 
mixed  actions,  for  which  it  has  been  substituted  in  practice, 
we  shonid  be  boond  to  hold  that  as  a  plea  in  bar  to  the  ac- 
tion, or  as  matter  of  evidence  on  the  general  issuu,  the  alien- 
age of  the  lessor  of  the  plaintiff,  who  has  shewn  a  good  ti^ 
tie  as  purchaser,  will  furnish  no  defence  to  the  tenant.  If 
the  action  be  one,  which,  because  of  the  personal  disability 
of  the  lessor,  his  lessee  ought  not  to  be  permitted  (o  main- 
tain, this  matter  of  personal  disability  must  be  pleaded  in 
abatement 

Pleas  in  nbatemdnt  are  certainly  very  rare  in  actions  of 
ejectment,  but  they  may  be  pleaded  whenever  right  so  re- 
quires. Den  Dem.  Wroot  v  Fen^  8  Term,  474.  Wil- 
Hams  dem.  Johnson  v  Keene,  1  Wm.  Black,  197.  Doe  dem. 
Morion  v  Roe^  10  East,  623.  Doe  dem.  Rust  v  Roe^  2 
Bur.  1046. 

But  in  our  opinioi^  such  a  plea  would  not  be  good  in  an 
action  of  ejectment.  Pleas,  which  take  exception  to  the  per- 
sonal competency  of  the  parties  to  sue  or  be  sued,  are  not 
founded  on  any  objection  to  the  writ  or  declaration.  Per- 
haps, therefore,  they  do  not  strictly  fall  within  the  definition 


150  IN  THE  SUPREME  COURT 

•Decernberof  pleas  hi  abatement;  but  as  they  offer' formal  objections 
merely,  and  do  not  deny  the  right  of  action,  ihey  are  usually 
Roache  considered  as  of  the  nature  of  pleas  in  abatement,  and  pass 
William-  u^^^^r  that  denomination.  As  they  are  pleas  of  personal  ez- 
•on.  emption  from  being  sued,  or  of  personal  incompetency  to 
bring  the  suit,  they  aro  necessarily  restrained  to  the  persons 
sued  and  suing.  Upon  principle  they  are  pleas  personal  to 
the  parties,  plaintiff  and  defendant  in  the  action,  and  no  in- 
stance that  we  are  aware  of  can  be  found,  where  a  dilatory 
plea  of  this  kind  was  allowed,  except  as  applied  to  one  or 
the  other  of  the  parties.  Now  dilatory  pleas  are  not  such  fii- 
vorites  of  courts  of  justice,  as  to  induce  them  to  admit  of 
such  pleas,  where  the  law  does  not  distinctly  recognize  them. 
And  the  dilatory  plea  now  spoken  of  has,  if  possible,  less 
than  the  ordinary  claims  of  pleas  of  that  character,  to  an  in- 
dulgent reception.  The  remedy  by  ejectment,  as  now  used, 
is  almost  a  creature  of  the  courts.  It  has  been  framed, 
moulded  and  improved  Irom  time  to  time,  so  as  to  present, 
in  the  least  embarrassed  and  most  direct  shape,  the  question 
of  title  to  the  land  in  dispute.  For  this  purpose — and  so  tar 
as  substantial  justice  requires — it  is  indeed  an  action  between 
the  plaiptiff^s  lessor,  and  the  person  admitted  to  dispute  his 
tit!e.  But,  in  order  to  disembarrass  it  from  all  technicalities, 
it  is  regarded  in  form  as  the  action  of  the  nominal  plaintiff. 
If  the  plea  ot  Alien-born  be  a  good  plea  in  abatement  to  a 
real  action,  it  is  cause  of  gralulation  that  there  is  a  remedy, 
whereby  one,  who  has  in  law  a  right  of  entry,  may  regain 
his  possession  without  being  hindered  by  this  plea.  In  this 
^respect  we  feel  the  force  of  the  observations  made  by  Chief 
Justice  Savage  in  delivering  the  opinion  of  the  court  in 
the  case  before  cited  of  Bradstreet  v  Supervisors  of  Onei^ 
da^  13  Wend.  546.  "  If  an  alien  may  take  and  hold  real 
estate  against  every  person  but  the  State,  he  may  do  so,  be- 
cause, by  his  purchase,  he  has  an  estate  in  the  property 
which  the  laws  guarantee  to  him.  It  is  his  against  other 
individuals  ;  and  if  they  attempt  to  turn  him  out,  or  dis- 
turb his  possession,  the  law  will  protect  and  defend  him.— 
But  suppose  that  some  ^person 'succeeds  in  turning  him  out 
by  force  or  fraud — shall  he  then  be  debarred  from  all  redress 
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for  this  greater  wrongs,  by  a  plea  that  he  is  an  alien  friend?  December 

Shall  the  successful  intruder  be  suffered  to  enjoy  with  im- .'_ 

punity  the  fruits  of  his  wrongful  conduct?"    Does  the  law    Ronche 
give  renotedy  as  against  a  wron^  doer,  who  has  but  imper-  wimam- 
fectly  executed  his  injurious  purpose,  but  withhold  redress     «>n. 
if  he  carry Jt  into  full  execution?    But  quitting  these  spec- 
ulations in  regard  to  the  hardness  of  the  doctrine — ^it  cannot 
escape  observation,  that,  if  established,  it  would  furnish 
strong  inducements  to  disturb  the  repose  of  society.    Mea 
without  right,  or  shadow  of  right,  would  be  tempted  to  intrude 
into  possessions  quietly  held  by  persons  against  wliom  existed 
the  objection  to  alienage ;  and  these  in  turn  would  be  stim* 
nlated  to  regain,  by  every  trick  and  artifice,  the  possessions 
so  wrested  from  them  ;  while  the  law  would  stand  by,  smil- 
ing upon  the  victor  in  this  contest  of  force  and  fraud,  ready 
to  award  to  him  the  profits  of  the  land,  as  a  reward  for  his 
superior  cunning  and  prowess. 

In  holding  that  the  objection  here  set  up  cannot  avail  in 
an  action  of  ejectment,  either  by  way  of  a  plea  in  abate- 
ment or  as  a  defence  to  the  action,  we  have  the  satisfaction 
to  find  that  our  opinion  has  the  sanction  of  several  of  the 
ablest  courts  in  the  other  States  of  the  Union.  SeerMc. 
Creery!j9  Lessee  v  Alexander — and  Same  v  Wilson,  6 
Harrison  &  McHenry  409,  412.  Jackson  v  Lunn,  3  New 
York  Cir.  109-  Sheaffe  v  ONsale,  1  Mass.  Rep.  256.— 
AinsUe  v  Martin^  9  Mass.  430.  - 

Feb  Curiam.  Judgment  afiirmed. 
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THE  GOVERNOR  TO  THE  USE  OP  C.  G.  LAMB  vs.  CAROLINE 

WILLIAMS  6c  AL. 

December  ^^  ^^  action  upon  the  bond  of  an  administnitor,  appointed  by  one  of  the 
1843.  courts  of  this  State,  the  administrator  can  only  be  made  accountable  for  the 

■  assets  found  within  this  State. 

An  administration  granted  in  this  State  gives  no  authority  to  administer  gpoods 

in  another  goTemmcnt. 
The  case  of  Hebm  y  Saunders,  3  Hawks  663,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  af  Currituck 
county,  at  Fall  Term,  1842,  bis  Honor  Judge  Bailey 
presiding. 

This  was  an  action  of  debt,  brought  by  the  relator  of  the 
plaintiff  on  the  bond  given  by  Caroline  M.  Williams,  the 
defendant,  on  beins:  appointed  by  the  County  Court  of  Cur- 
rituck administratrix  of  HoIIowell  Williams,  deceased. — 
The  breach  assigned  was,  in  not  paying  to  the  relator  of  the 
plaintiff  the  distributive  share  to  which  his  intestate  wase-  > 
titled,  as  one  of  the  children  of  the  said  HoIIowell.  It  was 
in  evidence,  that  HoUowell  Williams  had  his  domicile  in 
Virginia,  and  died  there,  but  had  personal  property  both  in 
that  State  and  in  North  Carolina,  and  that  the  defendant 
Caroline  took  out  letters  of  administration  on  his  estate  both 
in  Virginia  and  in  North  Carolina.  It  was  further  in  evi- 
dence that  the  decedent  left  surviving  him  six  distributees^ 
of  whom  the  intestate  of  the  testator  was  one.  It  further 
appeared  that  there  was  in  the  hands  of  the  administratrix 
on  account  of  her  administration  in  the  State  of  North  Car- 
olina, alter  the  payment  of  debts,  the  sum  of  $1,630  09i, 
with  interest  from  the  26tb  of  May,  1837,  and  a  balance  oti 
account  of  her  administration  in  Virginia  of  $2,615  35, 
with  interest  from  the  7th  of  March,  1837. 
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The  dereodaots  insisted  that  the  action  coulid  not  be  sua-  ^f^}^ 

tained  at  all,  inasmuch  as  the  administration  here  was  mere- 1_ 

ly  ancillary  to  that  in  the  State  of  Virginia,  and  that  as  soon  Oov^tom 
as  the  debts  here  were  paid,  the  funds  remaining  in  the  hands  wJUia^ 
of  the  administratrix  on  account  of  her  administration  ia 
North  Carolina,  if  the  admin istjation  had  been  committed 
to  two  diflTerent  persons,  ought  to  be  paid  over  to  the  person- 
al representative  in  Virginia,  to  be  distributed  according  to 
the  laws  of  the  country  where  the  decedent  had  his  domi- 
cile ;  and  that  inasmuch  as  the  personal  representative  ia 
each  State  was  the  same  person,  by  operation  of  law  she 
held  the  fund  as  administratrix  in  Virginia,  the  place  of  her 
intestate's  domicile,  to  be  there  distributed  according  to  tho 
laws  of  that  State,  and  that  there  was  no  breach  of  her  ad« 
ministration  bond  in  this  State.  His  Honor  overruled  the 
objection.  It  was  then  contended  by  the  defendants,  that  at 
most,  the  relator  of  the  plaintiff  was  entitled  to  recover  ia 
this  action  only  the  distributive  share,  to  which  his  intestate 
was  entitled,  of  the  fund  remaining  in  the  hands  of  the  srid 
Caroline,  on  account  of  her  administration  in  North  Caroli- 
na. His  Honor  being  of  that  opinion,  refused  to  give  judg- 
ment for  the  whole  amount  of  the  distributive  share  to  which 
the  intestate  of  the  relator  of  the  plaintiff  was  entitled  oa 
account  of  the  administration  in  both  States,  to  wit,  the  9um 
of  $851  131,  with  interest  on  $419  22i,  from  the  25th  Aug. 
1841,  and  interest  on  $255  01  from  the  same  time,  but  was 
of  opinion  that  he  was  entitled  to  recover  one  sixth  of  the 
fund  on  account  of  the  administration  in  North  Carolina. 
And  accordingly  judgment  was  entered  for  the  penalty  of 
the  bond,  to  be  discharged  on  the  payment  of  $319  70,  with 
interest  on  $255  01  from  the  25th  August,  1841,  until  paid. 
From  this  judgment  the  plaintiff  appealed  to  the  Supreme 
Court. 


Kinney  for  the  plaintiff. 
No  counsel  for  the  defendant. 


RurviNy  C.  X    The  defendant's  objection,  that  the  ad- 

19 
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December  miiiistratriz  was  accountable  iQ  Virginia,  the  domicil  of  the 

' intestate,  for  the  whole  estate,  is  not  presented  by  the  case, 

Governor  as  it  comos  up ;  inasmuch  as  judgment  was  given  for  the 
Williams.  I'^I^^or's  share  of  the  assets  in  North  Carolina,  and  the  de- 
fendants did  not  appeal.    It  would,  therefore,  be  improper 
to  give  an  opinion  on  that  point. 

Qn  the  other  point  we  think  the  decision  right.  Our  law 
intends  only  to  secure  the  assets,  of  which  it  commits  ad- 
ministration ;  and  the  bond  given  here  must,  accordinglyi 
be  construed  as  obliging  the  administratrix  and  the  sureties 
to  account  to  the  Court  of  North  Carolina  for  the  assets  re- 
ceived, or  that  might  have  been  received,  by  virtue  of  the 
office  conferred  here.  An  administration  granted  in  this 
State,  although  general  in  its  terms,  is  necessarily  limited  to 
the  effects  in  this  State,  and  gives  no  authority  to  admini&ter 
goods  in  another  government;  especially  when  the  domicil 
of  the  intestate  was  abroad.  An  administrator  does  not,  in 
this  respect,  stand  on  the  footing  of  an  executor,  who  takes 
probate  hereof  a  will  of  one  resident  here,  as  determined  in 
Helme  v  Sanders,  3  Hawks  663 ;  who  undertakes  the  du- 
ty of  collecting  the  effects,  wherever  they  may  be,  and 
whose  authority  is  derived  from  the  will  and  not  merely  by 
act  of  law.  But  it  is  otherwise  with  an  administrator  ;  for 
Bt  common  law,  each  Bishop  or  Arch-Bishop  could  grant 
administration  of  such  goods  only  as  were  within  his  juris- 
diction. And  in  Raymond  v  Wadeville,  2  Lee's  Ex.  Rep. 
651,  Sir  George  Lee  held,  upon  the  authority  of  pre- 
vious cases,  that,  where  the  same  person  was  the  representa- 
tive in  both  counties,  the  Prerogative  Court  of  Canterbury 
had  no  jurisdiction  over  German  effects,  and  could  not  re- 
quire an  inventory  of  them,  nor,  indeed,  of  those  lying  in 
the  province  of  York  or  in  Ireland.  Of  course  then,  it  can 
be  no  breach  of  the  administration  bond  not  to  return  an  in- 
ventory  of  such  goods,  or  otherwise  account  for  them  here. 
No  doubt  an  administrator  may  be  compelled  to  account  in 
a  Court  of  Equity,  where  he  may  be  found j  to  those  entitled 
to  the  estate,  wherever  it  may  be  situate ;  but  that  is  on  the 
ground  of  a  personal  trust,  and  it  is  no  matter  where  it  was 
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assumed.    But  that  is  a  different  question  from  that  before  December 
US ;  which  depends  on  the  consideration  that  the  adminis-  ' 

tration  here  conferred  authority  to  administer  the  goods 
here,  and  none  other ;  and,  therefore,  that  for  the  due  ad- 
ministration of  those  goods  only  is  the  administration  bond 
a  security. 


Per  Curiam.  Judgment  affirmed. 


HENRY  W.  SKINNER  AND  WIFE  m.  SAMUEL  D.  LAMB. 

A.  by  will  dated  in  December,  1836,  devised  and  bequeathed,  among  other 
things,  as  follows :  ''The  balance  of  my  estate  to  be  equally  divided  be- 
tween my  wife  and  children,"  and  in  another  clause  *'  My  wish  and  desire 
ia,  should  either  of  my  children  die,  without  leaving  an  heir  begotten  by 
their  body  or  bodies,  that  the  survivor  or  survivors  have  the  whole,"  and,  in 
another  clause,  "  should  my  children  all  die  without  leaving  an  heir,  begot- 
ten by  their  bodies,  my  wish  and  desire  is,  that  my  brother  T.  should  heir 
the  whole  of  my  estate  as  allotted  to  my  children."  The  testator  died, 
leaving  three  children,  M.  O.  and  E.  M.  died,  leaving  a  child;  After  the 
death  of  M.,  O.  died  without  issue,  leaving  E.  surviving.  Held  that  all  the 
estate  of  O.  so  dying  became  vested  in  E.  her  only  surviving  sister,  and 
that  the  child  of  M.  was  entitled  to  no  share  of  it 

Tbe  cases  of  Gregory  v  Beasley,  1  Ired.  Eq,  Rep.  25,  and  ThreadgiU  v  ^ 
gram,  1  Ired.  Rep.  577,  cited  and  approved. 

An  appeal  from  the  Superior  Court  of  Law  of  Pasquotank 
County,  at  Fall  Term,  1842^  his  Honor  Judfe  Bailst 
presiding. 
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Deeember     The  action  was  detiniie,  brought  to  recover  certain  slaves 
'    Ttlentioned  in  the  declaration.    On  the  trial,  the  will  of 
Skinner    William  W.  Freshwater  was  offered  in  evidence,  (of  which 
j^i^    the  parts  material  to  this  case  are  quoted  in  the  opinion  de- 
livered in  this  court.)    It  was  admitted  thai  the  executor 
qualified  to  the  will,  and  assented  to  the  legacies  contained 
in  it.    It  was  also  admitted  that  Samuel  D.  Lamb,   the  de- 
fendant, married  Matilda,  the  daughter  of  the  testator,  and 
'the  same  person  mentioned  in  the  will  as  one  of  his  daugh- 
ters— that  Henry  W.  Skinner,  one  of  the  plaintiffs,  intermar- 
ried with  Elizabeth  T.  Freshwater,  another  daughter  men- 
tioned in  the  will,  and  who  is  also  a  plaintiff — ^that  Orange 
Ann  Virginia,  the  other  daugfhter  of  the  testator,  died  after 
the  death  of  the  testator,  underage  and  without  issue — that 
administration  on   her  estate  was  granted  to  Samuel  D. 
Lamb,  who,  at  the  time  of  bringing  this  suit,  had  the  negroes 
claimed  in  his  possession,  they  being  the  negroes  allotted  to 
Orange,  under  her  father's  will — that  before  the  death  of  Or- 
ange, Matilda  bad  died,  leaving  an  only  child  who  is  still 
alive. 

'  Upon  these  facts,  his  Honor  instructed  the  jury  that  the 

plaintiffs  were  entitled  to  recover  the  negroes  claimed  in  the 
writ.  A  verdict  having  been  returned  for  the  plaintiffs,  and 
judgment  pronounced  accordingly,  the  defendant  appealed. 

A*  Moore  for  the  plaintiffs. 
No  counsel  for  the  defendant. 


Daniel,  J.  William  W.  Freshwater  made  his  will,  and, 
after  some  devises  of  land  and  personal  property,  and  di- 
recting his  debts  to  be  paid,  bequeathed  as  follows  :  "  The 
balance  of  my  estate  to  be  equally  divided  between  my  wife 
and  children."  The  testator  at  his  death  had  three  children, 
daughters)  Matilda,  Orange  and  Elizabeth.  In  another 
clause  of  the  will  the  testator  said,  <<  my  wish  9ind  desire  is, 
should  either  of .  my  children  die,  without  leaving  an  heir 
begotten  by  their  body  or  bodies,  that  the  survivor  or  survi- 


OF  NORTH  CAROLINA.  167 

Yors  hare  the  whole.    And  shoald  mv  children  aU  die  with-  December 
out  leavinfr  an  heir  begotten  b7  their  bodies,  ni7  wish  and' 


desire  is,  that  017  brother  Thoddens  Freshwater  should  heir  Skinner 
the  whole  of  037  estate  as  allotted  to  mj  children."     MatiU    j^^i^ 
da  married  and  then  died,  leaving  an  onl7  child,  Vhich  is 
still  alive.    Elizabeth  married  Henr7  W.  Skinner,  and  the7 
aie  the  plaintiffs.     Orange  died  without  issue,  and  after  the 
death  of  her  sister  Matilda.     The  executor  of  William  W. 
Freshwater  had  assented  to  the  legacies.     The  defendant 
has  possession  of  the  slaves,  which  were  allotted  to  Orange 
in  the  division  of  the  property  under  her  father's  will ;  he  re* 
/used  to  surrender  them  to  the  plaintiffs,  and  they  have  bro't 
this  action  of  detinue  to  recover  them.     The  judge  was 
of  opinion,  that  the  plaintiflb  were  entitled  to  recover  tbeso 
slaves.    And  we  are  of  the  same  opinion,  upon  the  authori- 
ties of  Gregory  v  Beaslet/,  1  Ired.  Eq.  Rep.  25,  and  Thread- 
gill  V  Ingram^  1  Ired.  Rep.  677.     Ferguson  v  Dunbar.  3 
Bro.  C.  C  469,  in  note  (Belt's  cd.)  2  Roper  on  Legacies,  322. 
On  the  death  of  Matilda,  leaving  a  child,  the  hopes  and  in- 
terest of  the  testator's  brother,  Tbaddeus,  (the  ulterior  lega« 
tee,)  were  extinguished ;  because  he  could  never  take,  un- 
less all  the  daughters  died  without  leaving  issue.     The 
three  original  legacies  were  vested,  on  the  death  of  the  tes- 
tator, subject  each  to  be  divested,  and  go  over  to  the  survi- 
vor or  survivors,  on  the  death  of  either  legatee  without  is- 
sue.   In  this  case,  Elizabeth  is  the  onl7  survivor^  and  must 
take  the  entire  legacy,  that  had  been  assigned  to  Orange, 
who  died  without  issue.    The  court  regrets  that  the  child  of 
Matilda  is  excluded,  but  we  can  only  construe  wills,  and  are 
not  authorized  to  alter  or  make  them. 

—  • 

Feb  Curiam.  Judgment  affirmed. 
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DAVID  GASKIN8'  EXECUTORS  t».  DAVID  GA8KIN8  AND 

OTHERS. 

December  By  the  ecclesiastical  law  of  England,  and  under  our  law  before  the  act  of  1840, 

1843.         a  peper  writing  purporting  to  be  the  last  will  of  a  decedent,  which  it  waa 

""""""^^^     proved  he  declared  to  contain  his  wishes  as  to  the  dispesition  of  his  proper^ 

,    tf,  but  whidi  he  was  prevented  from  either  signing,  publishing,  or  having 

attested  by  the  sodden  visitation  of  God,  was  a  good  will  as  to  penonalty. 
And  though  some  aheit  time  may  elapse  between  the  period,  when  it  was  in 
his  power  to  have  executed  formally  such  paper  writing,  and  that  when  he 
was  incapacitated  by  the  visitation  of  providence,  yet  if  such  delay  proceed- 
ed merely  from  convenience  and  not  from  any  hesitancy  as  to  the  disposi- 
tions he  wished  to  make,  or  any  desire  to  make  changes  therein,  the  paper 
writing  b  a  good  will. 

Appeal  from  the  Superior  Court  of  Law  of  Bertie  conn* 
ty,  at  Spring  Term,  1842,  bis  Honor  Judge  Mamlt  pre- 
siding. 

This  was  an  issue  of  devisavii  vel  non.  submitted  to  the 
jury,  upon  the  trial  of  which  a  paper  writing  purporting  to 
be  the  last  will  and  testament  ot  David  Gaskius,  sen'r.  was 
offered  by  the  plaintifls,  as  executors  thereof,  for  probate  as  a 
will  of  personalty.  The  plaintiffs  proved  by  Dr.  A.  W.  Me- 
bane,  that  during  the  last  illness  of  David  Gaskins,  Sr.  he 
was  rei}uested  by  Gaskins  to  write  his  will — that  lie  wrote 
Che  paper  writing  propounded  by  the  plaintiffs,  according  to 
the  directions  given  him  by  the  said  David  Gaskins — ^that 
when  he  had  written  it,  he  read  tt  over  to  Gaskins,  who  ap- 
proved it — ^that  Gaskins  was  then  of  disposing  mind  and 
memory — that  when  he  had  written  it  he  handed  it  to  Gas- 
kins, who  said  he  would  send  for  two  of  his  neighbors  and 
get  them  to  sign  it  as  witnesses — that  Gaskins  knew  it 
was  necessary  he  should  sign  it,  and  that  it  should  be  at- 
tested by  two  witness — that  the  witness  then  returned  home, 
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and  that  he  never  wrote  any  other  will  for  Gaskins.    The  December 

plaintiffs  then  proved  by  two  witnesses,  that  they  were  sent ^ 

for  by  Gaskins,  about  two  days  after  Dr.  Mebane  had  writ-  Gaaknu 
ten  his  will — that  when  they  arrived  at  his  house  it  was  in  Qi^uxui, 
the  uight — that  they  found  him  upon  his  sick  bed,  but  in  his 
senses — ^that  he  informed  ihem  he  wanted  them  to  witness  a 
will,  which  Dr.  Mebane  had  written  for  him,  but  it  was  then 
nighty  and  he  would  sign  it  in  the  morning  and  get  them  to 
witness  it — that  late  in  the  night  Gaskins  was  taken  worse, 
became  speechless,  and  continued  speechless,  and  seemed  to 
be  insensible  from  the  time  he  was  taken  speechless,  until 
he  died,  which  was  about  two  days  from  the  time  they  went 
to  his  house  as  above  stated.  The  paper  writing  offered 
for  probate  was  then  read  and  identified  by  Dr.  Mebane,  as 
being  in  his  hand-writing,  and  the  same  that  was  written  by 
him  at  the  time  before  stated.  It  was  not  signed  by  the  tes* 
tator,  nor  subscribed  by  any  one  as  a  witness.  His  Honor 
upon  this  evidence  instructed  the  jury,  that  if  David  Gas- 
kins. intended  to  sign  the  paper  in  question,  and  have  it  wit- 
nessed by  witnesses  before  it  should  operate  as  a  will,  this 
intention  must  either  be  revoked  or  fulfilled,  or  its  fulfilment 
prevented  by  some  unavoidable  necessity.  If  it  were  re- 
voked at  any  time,  and  the  intention  entertained  that  it 
should  operate  in  its  existing  state,  it  would  be  good  as  a 
will  of  personalty,  and  they  should  so  find.  But  if  his  in- 
tention to  sign  and  have  it  witnessed  was  at  no  time  aban- 
,doned,  this  intention  must  be  fulfilled  to  make  it  effectual, 
unless  he  was  prevented  from  doino;  so  by  some  overruling 
necessity,  as  by  the  sudden  visitation  of  God.  Wherever 
the  finishing  of  a  will  as  to  its  execution  or  publication  has 
been  voluntarily  postponed,  for  the  sake  of  convenience  or 
other  cause,  to  some  future  period,  and  death  intervenes  be- 
fore the  peiiod  arrives,  and  prevents  the  execution,  this 
would  not  constitute  such  a  providential  interference,  as  to 
dispense  with  the  intended  completion.  And  if  this  latter 
were  the  case  before  the  jury,  they  should  find  that  the  pa- 
per writing  was  not  the  will  of  the  supposed  testator.  The 
court  further  informed  the  jury,  that  the  principles  thus  laid 
down  should  govern  their  deliberations,  although  they  might 
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December  be  satisfied  the  paper  embodied  all  the  dispositioDs  the  de- 

^^^^'    ceased  intended  to  make  of  his  estate. 
^Qaskins       There  was  a  verdict  for  the  defendants,  and  judgment 
having  been  rendered  accordingly,  the  plaintifis  appealed. 

A.  Moore  for  the  plaintifis. 
Badger  for  the  defendants. 

RuFPix,  C.  J.  The  paper  is  not  propounded  as  a  de- 
vise of  lands,  but  simply  as  a  will  of  personal  estate;  and 
the  single  question  in  the  case  is,  whether,  from  the  manner 
in  which  it  was  made  and  in  its  present  form,  it  can  be  ad- 
mitted to  probate  as  a  will  of  the  latter  kind. 

Before  the  recent  statute  of  1840,  which  declares  a  will  of 
personalty  not  to  be  good  unless  executed  in  the  manner  re- 
quired as  to  wills  ot  realty,  there  was  a  marked  diflerence 
between  the  requisites  of  those  two  instruments.  A  devise 
being  regulated  by  statute,  it  must  necessarily  come  up  strict- 
ly to  all  the  requirements  of  (he  Legislature  ;  and,  among 
them,  must  be  actually  signed  and  also  attested  or  deposited 
as  a  will,  so  as  to  shew,  in  every  instance,  that  the  party  de- 
ceased intended  to  devise  by  the  particular  instrument  in  its 
then  slate,  as  a  finished  instrument.  But  testaments  existed 
at  the  common  law,  and  their  validity  depended  on  princi- 
ples declared  by  that  law,  or,  rather,  by  the  common  law,  as 
a  part  of  the  common  law  administered  in  peculiar  jurisdic- 
tions, that  is  to  say,  the  ecclesiastical  courts.  And  nothing 
can  be  more  certain,  than  that,  in  those  courts,  a  will  of  per- 
sonal property  might  be  good  without  attestation  and  with- 
out signature,  provided  it  was  made  to  appear  by  witnesses, 
or  other  documents,  or  by  the  custody  of  the  paper  or  other 
means,  that  the  maker  had  declared  or  recognised  it  to  be 
his  will,  or  shewn  his  intention  that  it  should  operate  in  its 
present  jtate,  as  expressed  by  his  Honor  in  this  case.  The 
paper  in  all  those  cases  takes  effect  from  what,  in  the  lan- 
guage of  the  courts,  is  called  publication  ;  which  is  some 
declaration  or  act  of  the  party,  denoting  that  he  had  done 
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with  the  iastrument,  and  sapposed  and  meant  that,  if  he  ^^^ f^^*' 

died  then  or  at  any  future  time,  it  should  pass  his  effects. — L. 

Upon  the  law  on  this  subject,  thus  far,  there  is  an  entire  co-  GaskiM 
incidence  between  the  instructions  delivered  to  the  jury  in  Gafkini. 
this  cade,  atid  the  opinions  held  by  as.  But  to  this  particu- 
lar case  that  doctrine  is  not  very  material,  except  for  the  bet- 
ter umderstanding  of  (he  peculiar  principle,  which  is  more 
immediately  applicable  to  it.  For  it  is  certain,  here,  that  the 
alleged  testator  did  not  deem  this  a  finished  paper",  Biit  pur- 
posed further  to  execute  if,  by  sio^ning,  and  haVilig  it  attest- 
ted ;  and,  as  he  died  without  doing  either,  the  paper  is  prima  ' 
facie  not  a  will,  for  want  of  publication.  This  deficiency 
the  propounders  of  the  papet' endeavored  to  supply  By  proof, 
(hat  it  was  Written  during  the  party's  last  illness  by  a  friend, 
read  over  to  the  supposed  testator,  when  he  had  undoubted 
capacity,  and  was  fully  approved  by  him  and  left  with  him, 
and  that  he  then  said*he  would  send  for  two  of  his  neigh- 
bors and  get  them  to  attest  it ;  and  that  two  days  afterwards, 
he  sent  for  two  persons,  who  went  to  him  some  time  in  the 
night,  and  found  him  ill  in  bed,  but  in  possession  of  his 
mental  faculties,  and  were  then  told  by  hin^  that  he  wished 
them  to  witness  thiis  paper  as  his  will ;  but  he  said  it  was 
then  nighf,  and'  he  would  sign  it  in  the  morning,  and  get 
them  to  witness  it  During  that  night  the  party  became 
suddenly  speechless  and  insensible,  and  so  continued  until 
he  died,  two  days  afterwards.  Upon  these  facts,  his  Honor 
delivered  it  as  his  opinion  to  the  fury,  in'  substance,  that,  al- 
though the  paper  contained  all  the  dispoisitibns  the  deceased 
intended  to  make  of  his  estate,  and,  therefore,  would  be  a 
good  will  of  personalty,  if  the  executit)n  of  it  by  signing 
and  attestation,  was  prevented  by  the  sudden  visitation  of 
God ;  yet,  that  the  voluntary  postponement  of  the  execu- 
tion for  convenience  or  other  cause,  nof  amounting  to  an  un- 
avoidable or  over-ruling  necessity,  dnd  the  death  of  the  par- 
ty interposing,  would  not  constitute  such  a  providential  in- 
terference or  visitation  of  God,  *  as  would  dispense  with  the 
intended  completion  of  the  paper.  The  question  brought 
up  by  this  appeal  is,  whether  this  instruction  be  right  or 

20 


162  IN  THE  SUPREME  COURT 

December  not.    The  court  has  duly  considered  if,  and  the  result  of 
^_J_ our  deliberation  is,  that  in  reference  to  this  case,  as  stated, 
Gaskins    the  latter  part  of  the  instruction  is  erroneous. 

GMkine.  His  Honor  yields,  and,  undoubtedly,  he  correctly  yields, 
that  this  paper,  which  is  complete  in  all  other  respects — dis- 
posing of  all  the  party's  estate  and  nominating  executors — 
may  be  pronounced  a  will  of  personalty,  notwithstanding 
the  want  of  execution,  provided  the  execution  was  prevent- 
ed by  the  act  of  God.  In  such  cases,  indeed,  it  must  be 
clear,  that  the  contents  of  the  paper  were  perfectly  under- 
stood, and  satisfactory ;  and  that  the  execution  was  not 
postponed  from  any  hesitation  upon  that  head.  As  Sir  John 
NiCHOLL  said,  in  Scoti  v  Rhodes^  1  Phillim.  12,  the  rule  ia 
held  strictly  and  must  be  applied  with  firmness,  that  the 
proof  must  also  show  a  continuance  of  intention  to  execute, 
down  to  the  titne  when  the  act  of  God  intervened  and  pre- 
vented. But  supposing  such  a  continuance  of  intention, 
there  is  no  doubt,  we  think,  that  a  paper  may  be  established, 
the  execution  of  which  was  ultimately  prevented  by  the  act 
of  God,  although  the  party  was  not  prevented  by  unavoida- 
ble accident  or  over-ruling  necessity,  from  previously  exe- 
cuting it.  The  ({uestion  really  is  not,  whether  in  any  case 
the  paper  was  written,  or  the  party  could,  speaking  physi- 
cally, have  executed  it,  at  an  earlier  or  a  later  day,  as  deter- 
mininsr  in  themselves  the  validity  of  the  instrument,  but  it 
is,  whether  he  postponed  the  execution  because  he  was  de- 
liberating— which  is  the  natural  presumption,  generally — or 
whether,  still  intending  to  execute  it,  he  was,  at  last,  preven- 
ted from  performmg  that  intention  by  sudden  death,  or  tlie 
act  of  God,  as  it  is  called.  If  the  latter  be  the  truth  of  the 
case,  the  paper  is  deemed  a  will  in  the  law  of  testaments, 
without  formal  execution,  upon  the  principle  that  the  act  of 
God  hurteth  no  man.  It  being  conceded  in  the  reasoning  of 
his  Honor,  that  the  deceased  adopted  the  paper  fully,  when 
prepared,  and  that  he  intended  to  execute  it  as  his  will,  up  to 
the  time  when  he  last  spoke  of  it,  a  tew  hours  before  his 
death,  we  cannot  agree  that  his  death,  following  so  suddenly 
afterwards,  did  not  sufficiently  account  to  the  jury  for  the 
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want  of  ezpcution,  by  attributing  it  to  that  cause,  namely,  I^®»^«'» 
bis  death,  and  no  other.      Where  the  intention  to  execute  is  * 

brous^ht  down  so  low,  almost  in  artictdo  mortis,  and  nothing  Gaskins 
appears  tp  denote  a  subsequent  change  of  purpose,  it  fur-  Gaskinik 
nishes  the  strongest  argument  and  evidence  that  the  inten- 
tion  lasted  as  long  as  life,  and  that  both  were  terminated  by 
the  same  event.  Upon  these  grounds,  the  court  dissents 
from  the  position,  that  the  execution  could  not  be  dispensed 
with,  inasmuch  as  the  deceased  had  the  possession  of  the 
paper  and  the  ability  to  execute  it,  and  without  any  absolute 
necessity,  but  for  convenience,  postponed  the  execution  to 
the  next  morning,  the  party  dying  during  the  night.  We 
think,  on  the  contrary,  that  it  should  have  been  left  to  the 
jury  upon  this  evidence,  which  was  very  strong,  to  say  whe- 
ther the  party  would  have  executed  the  paper  the  next  morn- 
ing, had  he  lived  to  that  time  and  been  able ;  and  they 
should  have  been  directed,  that,  if  they  so  found,  and,  con- 
sequently, thpt  the  execution  of  the  paper  was  prevented  by 
death,  then  they  should  pronounce  for  the  paper  as  a  will  of 
personalty. 

It  will  thus  be  seen,  that  the  diiference  between  the  in- 
structions given,  and  those  which  this  court  thinks  ought  to 
have  been  given,  turns  upon  the  sense  in  which  the  phrase, 
"Act  of  God"  is  to  be. received,  as  applied  to  questions  of 
this  sort.  His  Honor  held,  that  if  the  party  could  have  ex- 
ecuted the  paper,  it  was  not  a  case  of  prevention  by  the  <<  Act 
of  God  f  whereas  the  true  meaning  seems  to  be,  that,  if  the 
party  would  have  executed  his  will  but  for  death,  it  is  then 
considered  that  he  was  prevented  only  by  death,  or,  in  other 
words,  by  the  "act  of  God.''  This  is  very  fully  stated  by 
the  same  eminent  ecclesiastical  Judge,  Sir  John  Nichull, 
in  Allen  v  Manning,  2  Addams,  490.  He  says,  '*  that  to 
constitute  a  case  of  prevention  by  the  <<  act  of  God,"  it  is  not 
necessary  that  a  case  of  physical  prevention  should  be  made 
out.  In  the  case  in  question,  for  instance,  it  is  not  necessa- 
ry to  be  shown  that  it  was  actually,  oreven  morally,  impos" 
sible  for  the  deceased  to  have  gone  to  Hull's' office  on  the 
t2th  of  December.    If  the  court  is  convinced,  upon  the  ev« 
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^TfiJa^^'  idence,  that  lie  was  prevented  from  going  by  extrinsic  cir- 

L  cumstances,  of  such  a  nature  ns  to  render  his  failure  to  keep 

Gaakins    his  engagement  with  Hull,  (to  go  to  his  office  and  execute 
Gaskiiu.  the  will)  not  justly  imputable  to   any  change  of  intention 
on  his  part,  the  exigency  of  the  law,  in  the  particular  in 
question,  is  fully  satisfied.  *  I  think  the  fair  result  of  the  ev- 
idence is,  that  the  deceased  was  solely  prevented  by  the  "act 
of  God,"  in  this  sense  and  construction  of  the  phrase,  from 
executing  the  will."    Accordingly,  there  are  many  cases  in 
which  probates  have  passed,  where  the  party  was  prevented 
from  executing  by  death,  but  might  have  easily  done  it  be- 
lore.     In  the  goods  oj  Taylor^  \  Hagg,  641,  the  case  was 
very  much  the  same  with  the  present.    A  paper  was  prepar- 
ed at  the  testator's  request  the  day  before  he  died,  and  while 
he  was  very  ill,  was  read  over  to  him,  and  approved  by  him ; 
but  he  deferred  signing  it  until  the  nexi  morning,  when  be 
died  without  having  executed  it.     The  court  snid,  <<this  is 
an  ordinary  case  of  prevention  by  death  ;  there  was  no  hes^ 
itation  as  to  the  conten;ts  ;  the  execution  only  was  postponed 
until  the  following  morning."    So  in  the  case  of  Scott  v 
Rhodes^  the  court  pronounced  in  favor  of  a  paper,  written 
by  the  testator  himself,  as  supposed  on  the  day  before  his 
death,  and  not  execujted  by  reason,  as  inferred,  of  his  sudden 
death  that  sight  or  early  next  morning.    And  in  Allen  v 
Manning,  the  paper  bad  been  written  by  a  solicitor  on  the 
10th  of  December,  and  the  testator  appointed  to  come  the 
next  day  and  execute  it,  but  he  did  not,  owing  to  someslighC 
indisposition,  which  made  it  imprudent  for  him  to  go  out  for 
three  or  four  days,  and  he  was  then  taken  violently  ill  and 
died  on  the  16th  of  December,  .without  executing  it.    The 
cases  of  Hobj/  v  Hoby,  1  Hagg.  146,  and  Jn  Re  Harvey^ 
Id.  675,  are  yet  stronger,  because  longer  time  intervened, 
and  the  parties  had  more  opportunities  for  execution.    So 
the  court  thinks  it  thoroughly  settled  in  the  law  of  England, 
and  thence  brought  as  the  law  of  this  State,  that  this  paper 
cannot  be  held  not  to  be  a  will,  merely  for  the  want  of  exe- 
cution under  the  circumstances  stated.    On  the  contrary,  so 
far  as  depends  on  this  poiqt  merely,  it  the  jury  should  think 
the  party  would  have  executed  the  paper  the  next  morning, 
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if  God  spared  bis  life  and  senses  that  long,  we  think  it  as  December 

mach  his  will,  as  if  he  had  liyed  until  next  morning,  and ]_ 

actually  signed  it.  Gaskins 

It  was  argued  at  the  bar,  that  although  that  might  be  the  Gaakins. 
law  in  England,  yet  that,  since  the  jurisdiction  is  here 
changed  to  a  common  law  court  and  jury,  nothing  short  of 
publication  by  execution  will  sustain  even  a  will  of  person- 
alty. But  we  £anaot  accede  to  the  argument;  for,  although 
the  jurisdiction  be  changed,  the  rule  of  decision  is^not-*— 
The  canon  law  is  a  part  of  the  common  law,  so  far  as  res- 
pects testamentary  causes ;  and,  except  such  changes  as 
may  have  been  introduced  by  statutes^  we  now  determine 
4ere,  what  is  or  is  not  a  good  will  of  personal  property,  ex- 
actly upon  the  same  principles  that  prevailed,  when  the 
Governor  took  the  probate  of  wills,  or  before  the  ecclesiasti- 
cal Judge  in  England^ 

We  feel  ourselves  therefore  compelled  to  reverse  the  de- 
cision and  order  a  venire  d^  novo.  But  while  we  do  so,  we 
cannot  avoid  congratulating  ourselves  and  the  profession, 
that  we  are  now  happily  spared  from  such  difficult  discus- 
sions, which  leave  so  much  in  the  breast  of  the  judge  and 
jury,  by  the  act  of  1840 ;  which  requires,  in  all  instances, 
a  plain  and  unequivocal  act  of  publication,  about  which 
there  can  be  no  mistake^ 


Per  Curiam.  Judgment  reversed  and  new 

trial  ordered. 
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THOMAS  WHITE  vs.  RICHARD  ARRINGTON'S  EX'ORS. 

DecAfnber  ^^^  ^*^  ^^^  (Rer.  Stat  c.  46,  b.  23,)  allowing  exeenton  and  administraton 

1842.         ^°®  months  heSore  they  are  lequired  to  ptead,  they  can  no  more  avail  them- 

■  aelTee,  under  the  plea  of  plene  admmUtnwUy  of  a  ▼oluntary  payment  of  a 

debt  afler  notice  of  a  writ  sued  oat,  than  they  could  before  the  passage  of 

that  act 

Appeal  from  the  Superior  Conrt  of  Law  of  Nash  conn- 
ty,  at  Spring  Term/ 1842,  his  Honor  Judge  Settle  pre- 
siding. 

The  following  faetsf  were  admitted  by  the  parties  as  consti- 
tnting  a  case  agreed  for  the  opinion  of  the  court.  The  writ 
of  the  plaintiff  was  issued  on  the  14th  of  February,  1839, 
and  executed  on  the  7th  of  March,  returnable  to  the  May 
Term  of  Nash  County  Court.  At  the  return  term  the  de- 
fendants craved  the  benefit  of  the  act  allowing  time  to  ex- 
ecutors and  administrators  to  plead,  and  were  allowed  until 
the  November  Term  of  the  said  court  following,  at  which 
term  die  detenchiiits  eolered  theii  pleas,  admitting  the  volun- 
tary payment  of  debts  of  equal  disunity  with  the  plaintiff's, 
after  the  service  of  the  writ,  but  before  the  November  Term 
to  which  they  had  been  allowed  time  to  plead.  It  was  ad- 
mitted by  the  plaintiff,  that  if  the  voluntary  payments  thus 
made  by  the  defendants,  after  the  service  of  his  writ  and  be- 
fore plea  pleaded,  were  good  in  law,  then  the  defendants  had 
fully  administered,  and  judgment  should  be  entered  in  their 
favor  accordingly.  So  it  was  admitted  by  defendants,  that 
if  their  payments  after  notice  of  the  plaintiff's  debt  but  be- 
fore plea  pleaded  should  be  deemed  in  law  as  not  good,  thee 
they  had  assets,  and  jud§:ment  was  to  be  ehtered  for  the 
plaintiff  for  the  sum  of  $116  08,  the  principal  of  the  note 
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declared  on,  together  with  the  interest  thereon,  from  the  16th  Decemb«r 
of  May,  1838,  and  costs.  * 

Uis  Honor,  bein^  of  opinion  that  the  payments  made  by    White 
the  defendants  after  the  service  of  the  plaintiff  ^s  writ,  and  Amngton. 
with  notice  of  his  debt,  were  not  good  in  law,  gave  judg- 
ment for  the  plaintiff.    From  this  judgment  the  defendants 
appealed  to  the  Supreme  Court. 


Saunders  for  the  plaintiff. 

B.  F.  JUwnre  for  the  defendants. 

Daniel,  J.  It  is  admitted  by  the  defendants'  counsel, 
that,  nt  common  law,  an  executor,  after  he  is  sued  and  has 
notice  of  the  writ,  cannot  be  allowed,  under  the  plea  of  pie- 
ne  administravUy  to  o:ive  in  evidence  a  voluntary  payment, 
without  suit,  of  a  debt  of  equal  or  inferior  digfniiy  to  that 
sued  on;  Williams  Ex.  679,  1213,  1214.  By  the  statute, 
(Rev.  Stat.  c.  46,  s.  23,)  "  no  executor  or  administrator  shall 
be  compelled  to  plead  to  any  original  suit  brought  aofainst 
him  in  any  court,  until  the  expiiation  of  nine  calendar 
months  from  and  after  his  taking  upon  himself  the  office  of 
executor  or  administrator."  At  the  first  term,  after  the  time 
given  him  by  the  act  has  expired,  he  must  plead,  or  the 
plaintiff  may  take  judgment  by  default  against  him.  The 
act  was  only  intended  to  give  to  executors  and  administra- 
tors an  opportunity  to  learn  the  amount  and  nature  of  the 
debts,  and  also  the  amount  of  the  assets,  so  as  to  enable  them 
to  act  and  plead  understandingly*  The  act  does  not  alter 
the  rules  of  the  common  law,  in  any  other  particular  tfan^ 
we  are  aware  of.    The  judgment  must  be  affirmed. 

P£B  Curiam.  Judgaient  affirmed. 
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CHARLES  BAKSR  w.  PHILIP  WILSON. 

Deoember  '^'  ^"""^  appointment  of  an  overseer  end  assignment  of  hands  to  a  suppoeed 
1843.         '^^y  ^y  ^  County  Court,  aie  hot  pet  se  a  judicial  detennination,  tiiat  a 
■  public  road  be  laid  out  where  none  before  existed. 

Any  inhabitant  so  assigned,  when  sued  for  the  penalty  incurred  for  refusing 
to  work  on  such  road^  and  the  o^^ersber  indicted  for  not  having  the  road  in 
order,  may  shew  that  in  fmA  there  is  no  such  public  road. 

Appeal  from  the  Superior  Court  of  Law  of  Yancy 
County,  at  Spring  Term,  1842)  hib  Honor  Judge  Bailbt 
presiding. 

The  facts  of  the  ease  are  sufficiently  staled  in  the  opinion 
delivered  in  this  court. 


Francis  for  the  plaintiff. 
No  counsel  for  the  defendanl. 

Gaston,  J.  This  case,  laying  aside  the  facts  and  cir- 
cumstances which  are  unnecessary  for  a  correct  decision  of  it, 
may  be  briefly  stated  as  follows:  The  (younty  Court  of 
Yancy,  at  its  Spring  Session  in  1S36,  passed  an  order^ 
•"that  Charles  Baker  and  Charles  Hall  oversee  the  road  from 
the  top  of  the  Iron  Mountain,  at  the  Low  Gap,  as  the  Engi- 
neers surveyed  and  marked  it  out,  to  where  it  intersects  the 
old  road,  at  the  foot  of  said  mountain,  and  that  all  hands  be- 
longing to  Cane  Creek  Company,  work  under  Charles  Ba- 
ker, six  good  faithful  days."  Shortly  thereafter,  bat  at  what 
^rm  it  does  not  appear,  this  order  was  rescinded,  and  after- 
wards, at  the  February  Term,  1839,  it  was  ordered  by  the 
said  court,  that  the  order  rescinding  the  order  of  1836,  be 
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itself  rescinded,  and  the  order  of  1836  be  revived.     But  in  Decembar 

1843 

reciting  the  order  of  1836,  the  order  of  1839*  somewhat  mis- !_, 

represents  it,  by  describing  the  road  therein  mentioned,  as  a  Baker 
road  "  from  the  foot  of  the  Iron  Mountain,  at  the  ford  ef  wiLon-- 
Sprhiff  Creekf  to  the  Tennessee  line,"  according  to  which 
misrepresentation,  the  road  would  extend  eastwardly  beyond 
its  intersection  with  the  old  road,  seventy-five  yards  upon: 
the  old  road.  The  plaintiff,  an  overseer  of  the  road  as  ap- 
pointed by  these  orders,  summoned  the  defendant,  one  of  the 
Cane  Cre^jk  Company,  to  work  thereon,  and,  upon  this  requi.- 
sition  not  being  complied  with,  warranted  him  for  the  pen- 
alty incurred  by  such  disobedience.  The  cause  was  carried 
up  by  successive  appeals  to  the  Superior  Court,  and  there, 
upon  the  trial  it  appeared,  that  before  the  order  of  1836  was 
passed,  certain  Engineers  in  the  service  of  the  Government 
ot  the  United  States,  had  surveyed  and  marked  out  a  line  as 
the  route  of  a  road  contemplated  to  be  made  by  the  Federal 
Government,  from  the  top  of  the  Iron  Mountain  at  the  Low 
Gap,  to  its  intersection  at  the  foot  of  the  monntain,  with  the 
old  road  ;  that  this  line  passed  wholly  through  wild,  and  un- 
appropriated lands  belonging  to  this  State,  but  that  no  such 
road  at  the  institution  of  this  action  existed  in  fact,  or  bad 
been  ordered  to  be  laid  ont  by  the  County  Court.  Upoa 
these  matters  so  appearing  and  being  so  agreed  by  the  par- 
ties, his  Honor  held,  that  the  defendant  was  not  liable  to  the 
penalty  demanded. 

In  this  opinion  we  concur.  It  is  clear,  we  think,  notwith- 
standing the  mistaken  representation  of  the  original  order, 
that  the  order  of  the  court  of  February,  1839,  revived  and  re- 
enacted  the  original  order,  such  as  it  in  truth  was.  Neither 
therefore  the  appointment  of  overseers  to  superititend,  nor 
the  injunction  upon  the  hands  to  perform  the  labor  therein 
directed,  applied  to  any  part  of  the  old  road» 

The  orders  of  1836  and  1839,  are  predicated  upon  the 
assumption,  that  the  road  therein  described  as  surveyed  and 
marked  out  by  the  engineers,  was  a  public  road,  and  it  would 
be  doing  violence  to  the  language  of  these  orders,  to  hold 
that  thereby  a  new  public  road  was  laid  out  by  the  court. — 
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Decmberit  is  unnecessary,  therefore,  to  decide,  whether,  when  a  new 

'— J'oad  is  directed  to  be  made  wholly  through  lands  belonging 

Baker  to  the  Slate?,  the  court  can  lay  out  the  road  without  the  in- 
Wiiaon.  tervention  of  a  jury  as  required  by  the  act  of  1784,  ch.  227, 
sect.  2,  (Revised  Stat.  ch.  104,  sect.  4,)  or  whether,  if  a  new 
road  be  laid  out,  without  the  intervention  of  a  jury,  where  a 
jury  ought  to  have  been  ordered,  such  road,  notvvithstandinff 
the  irregularity  in  the  proceeding,  is  not  to  be  regarded  as  a 
public  road,  until  the  order  of  the  court  be  reversed  or  re- 
scinded. Our  laws  are  explicit  in  requiring,  that  no  new 
road  shall  be  laid  out  but  by  a  judgnoent  of  the  court  upoa 
a  petition  filed,  and,  authorize  an  appeal  from  every  sucli 
judgment,  by  any  person  dissatisfied  therewith.  1813,  ch. 
862.  (Revised  Stat.  ch.  227,  sect.  3  <fc  4.)  These  requisi- 
tions  would  be  substantially  annulled^  if  the  mere  appoint- 
ment of  an  overseer  or  assignment  of  hands  to  a  supposed 
road,  were  to  be  held  perse  a  judicial  determination,  that  a 
public  road  be  laid  out  where  none  before  existed. 

Nor  can  we  doubt,  whatever  credit  may  be  claimed  for  an 
order  of  this  character,  as  prima  facie  evidence  of  the  exis- 
tence of  the  road  therein  described,  that  it  is  competent  for 
the  inhabitants  so  assigned,  when  sued  for  the  penalty  ia« 
curred  in  refusing  to  work  on  the  road,  and  also  for  the  over- 
seer, when  indicted  for  not  having  the  road  put  in  order,  to 
shew  that  they  have  committed  no  violation  of  law,  for  that 
there  is  no  such  road  to  be  made  or  repaired,  to  be  worked 
on  or  superintended.  We  must  not  extend  penal  enact- 
ments beyond  their  obvious  meaning.  Overseers  are  in- 
dicted for  neglect  of  the  public  roads  put  under  their  charge* 
and  the  citizens  of  a  district  h'able  in  penalties  for  refusing 
to  work  on  the  public  roads  to  which  they  have  been  assign- 
ed. But  neither  the  one  nor  the  other  can  have  failed  in 
the  performance  of  duty  in  regard  to  a  public  road,  if  it  np- 
pear  that  such  road  has  no  existence  either  in  law  or  in 
iact. 
The  judgment  of  the  Superior  Court  is  affirmed  with  cost*. 

P«B  Curiam.  Judgment  affirmed. 


or  NORTH  CAROLINA,  ITl 


THE  STATE  m.  JOHN  McENTYRE  AND  OTHERS. 

Under  the  act  of  Amembly  of  1840»  c  57.  **  to  incorporate  the  town  ef  Ruth-  December 
erfordton,"  the  persons  elected  town  magistrate  and  commissioners,  are  not      1843. 
indictable  for  refasing  te  accept  the  «aid  o£5ces,  even  if  duly  elected.    The 
act  contains  no  siieh  proTision. 

The  Legislature  may,  if  they  think  proper,  require  any  penon  appointed  to  an 
office  in  any  manner  prescribed  by  law  to  serve  therein,  under  the  pun  of 
indictment  or  any  other  penalty.  But  there  is  no  principle  of  the  common 
law  that  renders  such  an  offence  criminal. 

A  person,  who  undertakes  an  office,  and  is  in  office  de  facto,  although  not  !•• 
gaily  appointed  thereto,  is  bound  to  perform  all  the  duties,  and  liable  for 
their  omission,  in  the  same  manner,  as  if  the  appointment  were  strictly  le- 
gal, and  his  right  perfect. 

Under  the  above  mentioned  act,  <'  to  incorporate  the  town  of  Ruthrifordton," 
the  election  for  town  magistrate  and  commissioners  must  be  held  by  the 
sheriff,  or,  at  least,  by  a  sworn  deputy ;  otherwise,  it  is  void. 

Appeal  by  the  Solicitor  for  the  State,  from  the  Superior 
Court  of  Rutherford,  at  Fall  Term,  1842,  his  Honor  Judge 
Pearson  presiding. 

The  charges  in  this  indictment,  and  the  facts  of  the  caseg 
are  fully  set  forth  in  the  opinion  delivered  in  this  court. 


Attorney  General  for  the  State. 
Francis  for  the  defendants. 


RuFFiN,  C.  J.  By  an  act,  passed  in  the  year  1840,  ch. 
57,  "to  incorporate  the  town  of  Rutherfordton,"  it  is  enact- 
ed,  s.  2,  that  the  citizens  of  the  town,  on  the  first  Monday  of 
March  in  each  year,  may  elect  a  town  magistrate  and  four 
commissioners,  with  certain  qualifications,  as  therein  speci- 
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December  lied,  <o  serve  for  one  year  from  the  day  of  election  ;  and,  by 

sec.  3j  "that  the  sheriff  of  Rutherford  county  shall  hold 

State     said  elections  for  town  macristrate  and  commissioncu's  under 

McEntyre.  ^^®  ^anie  regulations  that  elections  are  now  held  for  mem- 
bers of  Assembly,  and  shall  determine  who  is  elected ;  and 
that  he  shall  immediately  furulsh  the  town  clerk  with  a  cer- 
tificate^ stating  who  are  elected,   which  certificate  the  town 
clerk  shall  enter  in  a  book  to  be  kept  for  that  purpose,  and 
the  said  certificate  or  entry  thereof  in  the  clerk's  book  shall 
•    be  deemed  conclusive  evidence  of  the  election  of  such  per- 
sons to  the  oflSces  therein  specified."    By  the  fourth  section 
it  is  further  enacted,  "  that  the  said  commissioners,  afier 
they  are  thus  elected,  and  shall  have  taken  an  orth  falthAil- 
ly  to  perform  their  duty,  shall  be  deemed  and  held  a  body 
politic  and  corporate,  by  the  name  and  style  of  **The  Com- 
missioners of  Rutherfordton,"  and  have  certain  powers,  au- 
thorities and  duties  as  therein  set  forth  ;  among   which  is 
that  of  appointing  the  town  clerk  ;  and,  by  the  1 1th  section , 
that  if  the  sheriff  shall  fail  to  hold  said  election  for  town  of- 
ficers, he  shall  forfeit  fifty  dollars ;  and,  by  the  12th  section, 
"  that  if  the  magistrate  and  commissioners  shall  permit  the 
streets  or  roads  within  the  limits  of  the  corporation  to  gei 
out  of  order,  they  shall  be  liable  to  indictment,  and,  on  con- 
miction,  be  fined  at  tiie  discretion  of  the  court." 

The  defendants,  John  McBntyre,  Edmund  Bryan,  William 
Twittyand  Harvey  D.  Collier  were  indicted  in  two  counts. 
In  the  first  count,  after  reciting  the  material  parts  of  the  act, 
it  is  alleged,  "  that,  in  pursuance  of  the  diiection^  of  the 
^aid  statute,  the  sheriff  of  Rutherford  <;ounty  did,  on  the 
first  Monday  of  March,  in  the  year  of  our  Lord,  1841,  duly 
hold  an  election  in  the  said  town  of  Rutherfordton,  for  a 
town  magistrate  and  four  commissioners  to  serve  for  one 
year  from  the  day  of  said  election,  and,  that,  then  and  there 
the  said  John  McEntiie  was  duly  elected  and  determined 
and  declared  by  the  said  sherifiT  to  be  duly  elected  to  the 
«aid  office  of  town  magistrate  ;  and  the  said  Edmund  Bryan, 
William  Twitty  and  Harvey  D.  Collier,  with  one  John  G. 
iSynum,  were  duly  elected  and  declared  and  determined  by 


•_ 
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the  said  sheriff  to  be  duly  elected  to  the  said  offices  ot  com-  P®|^|J"J'*' 

inissioners  for  the  said  town ;  and,  that  thereupon  it  then  . 

and  there  becanae  the  duty  of  the  said  John  McEutyre,  Ed-     State 

mnnd  Bryan,  William  Twitty  and  Harvey  D.  Collier,  to  ^^.2^^^^^ 

take  an  oath  respectively,  faithfully  to  perform  their  duty 

respectively  in  their  said  respective  offices.     And  the  jurors 

do  further  present,  that  on  the  first  day  of  April,  in  the  year 

1S41,  and  for  a  long  space  of  time  theretofore,  to  wit,  from 

the  said  first  Monday  of  March  to  the  first  day  of  April  in 

the  year   last  aforesaid,   they  the  said  McEntyre,  Brynn, 

Twitty  and  Collier,  refused  to  take  the  oath  prescribed  by 

said  statute  as  aforesaid,  and  refused  to  perform  their  duty 

as  such  town  magistrate  and  commissioners  as  aforesaid, 

contrary  to  the  form  of  the  statute  in  that  case  made  and  pro* 

Tided,  and  against  the  peace  and  dignity  of  the  State. 

The  second  count,  after  again  reciting  the  material  parts 
ol  the  statute,  charges,  <<  that  it  became  thereby  the  duty  of 
the  said  town  magistrate  and  commissioners  to  keep  the 
streets  within  the  limits  of  the  said  corporation  in  order  and 
good  repair;  and  that  the  said  John  McEntyre,  being  elect* 
ed  town  magistrate  as  aforesaid,  and  the  said  Edmund  Bry- 
9D,  William  Twitty  and  Harvey  D.  Collier,  being  elected 
commissioners  as  aforesaid,  with  force  &c.  in  &c.  did  suffer 
and  permit  the  streets  of  the  said  town  of  Rutherfordton  to 
be  and  remain  out  of  repair  for  a  long  time,  to  wit,  from  the 
said  first  Monday  of  March  in  the  year  &c.  to  &c.,  contrary 
to  the  form  of  the  statute  and  against  the  peace  and  digni- 
ty of  the  Stale." 

.  Upon  "not  guilty''  pleaded,  the  jury  found  a  special  ver* 
diet  ;  by  which  it  appears,  that  on  the  1st  Monday  of  March, 
1841,  an  election  was  held  in  Rutherfordton,  for  persons  to 
fill  the  several  offices  of  town  magistrate  and  commissioners, 
at  which  the  persons  named  in  the  indictment  received  the 
majority  of  the  votes  given ;  that  the  election  was  not  held 
by  the  sheriff*  in  his  own  person,  but  that  by  writing  under 
his  band  he  appointed  John  G.  Bynuni  his  deputy  to  hold 
said  election,  and.  that  said  Bynum  opened  the  polls  and  re- 
ceived a  nnmber  of  votes  and  then  went  away,  leaving  one 
Bryan  to  superintend  the  election  in  his  stead,  and  that  Bry- 
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Oeeemberan,  in  llie  absence  of  Bynum,  received  some  votes,  which 

elected  some  of  the  persons  indicted  ;  that  the  names  of  the 

State     voters  were  truly  entered  by  a  clerk,  and  that  the  said  By- 

McEntyie.  ^^^  returned  before  sunset  and  examined  the  list  of  voters 
and  approved  the  same,  and  closed  the  polls,  and  then  gave 
notico  to  the  defendants  oi  their  election.  If  the  court 
should  be  of  opinion,  that  the  elections  held,  in  the  manner 
thus  set  forth,  were  lawful  and  valid,  and  that  the  persons 
thus  chosen  town  magistrate  and  commissioners  are  indicta- 
ble  in  law  for  failing  to  serve  in  the  said  offices,  and  perform 
the  acts  and  things  as  laid  in  the  indictment,  the  jury  find 
the  defendants  guilty ;  if  otherwise,  then  they  find  the  de- 
fendants not  guilty.  The  court  gave  judgment  for  the  de- 
fendants, and  the  solicitor  for  the  State  appealed. 

Besides  objections  that  might  be  taken  to  the  form  of  the 
indictment,  there  are  several  reasons  why,  upon  the  merits 
and  substance,  the  judgment  should  have  been  for  the  de* 
fendants,  as  we  think. 

There  is  an  essential  difference  between   failing  to  per- 
form a  duty  of  an  office,  into  which  a  person  has  entered 
and  which  he  is  de  facto  filling,  and  refusing  or  failing  to 
accept  the  office,  and  qualify  himself.    A  person  who  un- 
dertakes an  office  and  is  in  office,  though  he  might  not  have 
been  duly  appointed,  and,  therefore,  may  have  a  defeasible 
title  or  not  have  been  compelabte  to  serve  therein,  is  yet, 
from  the  possession  of  its  authorities,  and  the  enjoyment  of 
its  emoluments,  bound  to  perform  ail  the  duties,  and  liable 
for  their  omission,  in  the  same  manner  as  if  the  appointment 
were  strictly  legal,  and  his  right  perfect.    But  when  a  per- 
son is  charged,  as  a  crime,  with  a  failure  to  accept  and  serve 
in  an  office,  he  may,  in  the  first  place,  insist,  supposing  him 
to  have  been  duly  chosen  or  appointed,  that  the  omission  is 
not  punishable  by  indictment ;  and,  in  the  next  place,  there 
is  nothing  to  prevent  him  from  showing  that  he  was  not 
duly  appointed  or  elected.    Upon  each  of  these  grounds  we 
think  these  defendants  should  have  been  acquitted. 

It  is  manifest,  that  these  persons  never  entered  upon  the 
offices  to  which  it  is  said  they  were  elected.  The  act  does 
not  make  the  election  by  itself  an  investiture ;  but  taking 
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the  oaths  of  office  is  a  pre-requisite  to  induction.    The  not  Decembtf 
taking:  them  is  the  gist  of  the  first  count ;  and  the  second  _J.^ 
count  is  founded  on  the  idea,  that  election  only  is  all  that  is     ^^^^ 
necessary  to  put  the  persons  in  office.      It  does  not  charge  McEn^i*. 
that  they  are  town  magistrate,  <&c.  or  that  being  town  mag;* 
istrate,  &c.  that  it  was  their  duty  as  such  officers  to  keep  the 
streets  in  repair  ;  but  only,  that  they,  being  elected  as  afore- 
$aidi  did  suffer,  &c.    Now,  the  court  has  no  doubt  that  it  is 
competent  to  the  Legislature  to  require  any  person,  appoint* 
ed  to  office  in  any  manner  prescribed  by  law,  to  serve  there* 
in,  under  the  pain  of  indictment  or  any  other  penalty.    But 
we  are  aware  of  no  principle  of  the  common  law,  that  ren- 
ders such  an  omission  criminal ;  and  this  statute  contains  no 
provisioQ  to  that  effect. 

But  if  it  were  an  indictable  offence  not  to  qualify  and  serve 
in  these  stations  upon  valid  appointments,  our  opinion  is, 
that  these  persons  were  justified  in  not  doiuji:  so,  because  of 
the  insufficiency  of  the  election.  The  charter  says,  the 
sheriff  of  the  county  shall  hold  the  election,  under  the  same 
recantations  under  which  elections  are  held  for  the  Legisla- 
ture, and  shall  determine  who  is  elected.  It  fuithermore 
prescribes  the  manner  in  which  that  determination  shall  be 
declared,  which  is  by  his  certificate  of  election  deposited 
with  the  town  clerk.  As  this  was  the  first  election  under 
the  charter,  and  the  power  of  appointing  the  clerk  is  vested 
in  the  board  of  commissioners,  there  could  be  no  clerk  to 
whom  the  certificate  in  this  case  could  be  given  ;  and  it  may 
then  be  admitted,  that,  from  necessity,  the  construction  is, 
that  the  clerk^s  book  is  not  indispensable  evidence  of  the  e- 
lection.  But  the  defendants  contend,  that  the  sheriff  has  not 
in  any  manner  determined,  who  was  elect(d ;  and  that  the 
deputy  was  not  competent  to  it.  It  is  probable  the  Legisla- 
ture intended,  that  the  sheriff  himself  should  conduct  this  e- 
lection,  as  it  is  to  be  held  at  but  one  place  and  for  one  day  ; 
though  it  may  be,  that,  from  the  inconvenience  of  not  hav- 
ing an  election,  if  the  sheriff  were  from  sickness  or  other 
cause  necessarily  absent,  it  was  intended  that  this,  like  many 
others  of  his  duties,  might  be  performed  by  deputy.  With* 
out  determining  that  point,  the  court  is  of  opinion,  that,  aC 
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December  least,  the  deputy  should  have  been  sworn.    The  statute  im- 

ports  into  this  election  the  regulations  prescribed   for  elec- 

State     tions  to  the  General  Assembly.      And  as  to  them  it  is  very 

McEoerre;  ^'^^r,  that  the  Legislature  intended,  as  a  security  for  their 
being  conducted  (airly  and  impartially,  that  they  should  be 
held  and  superintended  by  persons,  acting  under  the  obliga- 
tion of  an  oath. 

The  sheriff  himself  is  sworn,  generally,  to  the  faithful 
performance  of  all  his  duties,  upon  entering  into  oflSce.  By 
the  4th  &  6th  sections  of  the  act^  Rev.  St.  ch.  52,  the  in- 
spectors are  to  be  sworn }  and  by  the  6(h  section,  the  sheriff) 
or  other  returning  officer,  ''  or  his  deputy,  which  deputy 
shall  in  all  eases  be  sworn  before  proceeding  to  act"  shall 
lecerve  the  tickets,  and  deposit  them  in  the  proper  box.  In 
this  case  the  election  was  in  part  held  by  a  person  not  ap- 
pointed a  deputy  by  the  sheriff;  and  it  is  not  found,  that 
either  of  the  persons  who  held  it  was  sworn,  and  the  contra- 
ry is  to  be  presumed,  from  the  silence  of  the  special  verdict 
on  that  point. 


Per  Curiam.  Judgment  affirmed. 
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PATmcK  FOLfiY  w.  William  h.  robards,  jr.  4c  a1. 

Where  a  ifvrit  isiflsaed  against  two  copartners  for  a  partnership  debt,  and  one  December 
of  them  is  arrested  and  gives  bail,  sach  bail,  upon  being  afterwards  com-      io«^* 
pelled  by  due  course  of  law  to  pay  the  debi,  has  no  remedy  except  against 
the  indiTidual  for  whom' he  b<9came  balL      He  has  no'  claim  upon'  tlie  other 
partner* 

The  case  of  Osborne  ▼  Cuttninghamt  4  Dev*  A,  Bat  423,  dtiA  and  appfoved. 

-  Appeal  from  the  Superior  Court  of  Law  of  Granville 
County,  at  Fall  Term,  1842,  hfs  Honor  Judge  Settle 
presiding. 

This  Whs  an  action  of  assumpsit,  to  which  the  cTefendants 
pleaded  the  general  issue,  and  on  the  trial,  the  facts  appear- 
ed to  be  these.    The  defendants,  being  partners  in  trade  un- 
der the  firm  of  Robards  and  Ferguys,  on  the  26tb  of  March, 
1839,  made  their  promissory  note  m  the  name  of  the  said 
firm,  for  $870  75,  payable  six  months  afler  date,  to  Messrs* 
Doremus,  Stiydam  <fc  Nixon,  of  New  York — that  on  the 
29th  of  October,  1839,  the  said  Doremus,  Suydam  &  Nixon 
sued  out  a  writ  from  the  Circuit  Superior  Court  of  Law,  for 
the  town  of  Petersburj2^,  in  the  State  of  Virginia,  against  the 
defendants  as  partners,  under  the  said  name  and  style  of 
Robards  and  Ferguys,  upon  which  writ  the  defendant  Fer- 
guys was  arrested,  and  gave  a  bail  bond  in  due  form  for  his 
appearance  to  answer  the  action   with    the   plaintiff,  as 
bail — thsit  the  writ  was   returned,  *'  non  est  inventus,"  as 
to  the  defendant  Robards — ttiat  judgment  tvas  duly  obtain- 
ed against  the  defendant  Ferguys  alone,  by  default,  the  writ 
being  abated  as  to  Robards  for  want  of  service — and  that 
such  proceedings  were  taken  upon  the  judgment,  that  (the 
said  Ferguys  neither  appearing  nor  paying  the  judgment  nor 
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December  any  part  thereof,)  et  recovery  was  regularly  had  against  the 
'  plaintiff  as  bail,  and  the  said  judgment  paid  and  satisfied  by 
Foley  the  plaintiff.  The  counsel  for  the  defendant  Robards  insisc- 
Bobards.  ^^>  ^^^^  ^^^  plaintiff  was  not,  upon  this  state  of  facts,  entitled 
to  sustain  his  action  against  the  said  Robards,  because  no 
privity  was  established  between  them,  inasmuch  as  by  be- 
coming bail  for  the  said  Ferguys,  the  plaintiff  incurred  a  lia- 
bilty  not  for  the  said  firm  of  Robards  and  Ferguys,  but  for 
the  personal  benelSt  and  relief  of  the  said  Ferguys  only,  and 
was  not  in  law^the  surety  of  the  said  Robards  or  of  the  said 
firm — and  as  it  was  not  proved  nor  alleged  that  the  plaintifT 
had  in  fact  become  bail  upon  any  request  of  the  said  Robards, 
the  plaintiff  had  not  shewn  himself  entitled  to  a  verdict  as  a- 
gainst  him  ;  and  the  counsel  prayed  the  court  so  to  instruct 
the  jury.  The  judge  being  of  that  opinion,  instructed  the 
jury  accordingly.  The  jury  found  a  verdict  against  the  de- 
fendant Ferguys,  and  in  favor  of  the  defendant  Robards,* and 
the  court  having  rendered  judgment  in  pursuance  of  the 
verdict,  the  plaintiff  appealed  to  the  Supreme  Court. 


Badger  ^-  Waddell  for  the  plaintiff. 
Iredell  for  the  defendant. 

RuFFiN,  O.  J.  The  opinion  delivered  to  the  jury  is 
founded  on  the  decision  of  this  court,  in  the  case  of  Osborne 
V  Cunningham^  4  Dev.  &  Bat.  423  ;  and,  as  we  think,  is  in 
conformity  to  that  decision.  On  the  part  of  the  plaintiff, 
however,  a  distinction  is  taken  between  the  case  of  ordi- 
nary joint  and  several  contracts,  and  that  before  the  court ; 
which  is  the  case  of  partners,  each  of  whom  had  authority 
to  request  for  both,  and  on  the  credit  of  both,  another  person 
to  lend  money  to  pay  their  partnership  debt,  or  to  become  in 
any  way  responsible  for  it.  We  admit  that  there  is  that  dif- 
ference between  the  two  cases.  If  one  of  two  makers  of  a 
promissory  note  borrow  money  to  pay  the  debt,  and  there- 
with he  doth  pay  it,  the  lender  cannot  look  to  the  other  ma- 
ker of  the  note,  saying  that  this  money  went  to  pay  a  debt 
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for  which  he  was  liable :  for  it  was  not  advanced  at  bis  re-  OMembar 

quest.    On  the  other  hand,  one  partner  has  authority  to  bor-  __1^ 
row  money  for  the  partnership  purposes  generally,  and  es-    Foley 
pecially  to  pay  a  debt   of  the  partnership;  and  for  the  mo-  Sobiii^ 
ney  thus  borrowed,  or  for  that  which  the  surety  was  com- 
pelled to  pay  upon  his  undertaking  for  the  firm,  each  mem- 
ber of  it  is  undoubtedly  liable.      But  that  distinction,  as  it 
occurs  to  us,  will  not  sustain  this  action  by  taking  it  out  of 
the  rule  of  Osborne  and  Cunningham.  For,  although  one, 
who  tends  the  mocey  or  becomes  responsible  upon  the  re- 
quest of  one  partner,  may  have  his  redress  against  all  the 
partners ;  yet  that  is  only  when  be  lends  the  money  to  the 
firm,  or  when  be  becomes  responsible  as  surety  for  the  debt 
of  the  partnership,  as  the  debt  of  the  partnership.      With 
respect  to  advances  of  money,  it  is  true  that,  if  partners  a* 
gree  to  borrow  money  and  it  goes  to  their  use,  the  lender 
m:iy  x:ome  in  upon  the  joint  efiects,  although  he  took  as  a 
security  the  bond  or  note  of  an  individual   partner;  as 
was  decided  in  Ex-parte  Brown,  cited  in  Ex-parte  Hunter^ 
1  Atk.  225.     But  it  was  held  by  Lord  Hardwicke,  in  the 
latter  case,  that  where  the  contract  was  not  made  with  both 
partners,  but  the  money  was  lent  to  one  of  them,  though  for 
the  purpose  of  being  applied  to  a  partnership  in  which  he 
was  engaged,  and  the  lender  took  bis  separate  bond,  he 
was  confined  to  his  remedy  on  the  bond,  and  could  not  make 
the  partnership  liable,  on  the  ground  that  it  had  the  benefit 
of  the  money ;  for  that  was  a  matter  between  the  partners 
themselves.     The  case  of  Bevan  v  Lewis,  1  Sim.  376,  is  a 
very  strong  authority  to  the  same  etiect.      There,  one  part- 
ner, with  the  privity  of  his  co-partner,  borrowed   money  in 
his  own  name,  and  gave  his  separate  notes  for  it,  and  it  was. 
applied  to  the  purposes  of  the  partnership  by  being  paid,  by 
the  direction  of  the  co-partner,  to  the  bankers  of  the  co  part- 
ners to  their  joint  credit  and  used  in  payment  of  their  debts; 
yet,  after  judgment  on  the  notes,  and  execution  served  on  the 
stock  and  effects  of  the  company,  it  was  held,  on  the  bill  of 
the  other  partner,  that  the  judgment  creditors  could,  in  equi- 
ty,only  subject  the  share  in  the  surplus  of  the  defendant  in 
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^^S^^  the  ezecutioD  ;  and,  consequently,  the  partnership  accounts 

'     were  taken  in  order  to  ascertain  what  was  comins:  to  thai 

^^     partner.    To  the  same  effect,  is  the  case  at  law,  of  Lloyd  v 

Robsrds.  Frcshfield^  2  Carr  and  Payne,  325.  These  ^case^  seem  to 
establish  a  general  principle,  that  in  point  of  law  the  con- 
tract must  be  joint  in  order  to  charge  thereon  the  partner- 
ship ;  and  that  it  is  not  sufficient  to  make  it  a  joint  contract, 
that  the  money  was  applied  to  a  partnership  debt,  provided 
it  was  not  advanced  upon  a  trenty  with  the  partnership,  but 
was  advanced  to  one  of  the  partners  and  upon  his  separate 
security.  Thus,  if  Ferguys  had  ^iven  the  note  of  "  Robards 
&  Fei^ys,"  for  the  debt  to  Doremus,  Suydam  and  Nixon, 
and  Foley  had  joined  therein  as  surety,  it  is  dear  that  the 
plaintiff  would  be  entitled  to  an  indemnity  from  tiie  joint  <^jf- 
fects  of  both  partne.rs.  But  if  Ferguys  had  given  his  own 
note  for  the  debt,  and  Foley  had  executed  that  note  as  bis 
surety,  the  cases  cited  establish,  that  the  form  of  that  contract 
would  limit  Foley's  recourse  to  Ferguys,  although  the  debt 
originally  was  that  of  "  Robards  and  Ferguys."  In  point  of 
Uw,  that  separate  note  of  Ferguys  was  not  the  joint  contract 
of  the  partnership ;  and  that  gives  character  to  the  remedy 
of  the  creditor  and  of  the  surety.  The  same  principle  ap- 
pties  to  the  case  of  the  plaintiff's  undertaking  as  the  tail  of 
one  of  the  partners.  The  creditor  in  that  action  could  take 
no  steps  upon  that  judgment  against  Robards,  nor  could  the 
bail  arrest  Robards  and  surrender  him,  so  that  he  might  be 
imprisoned  and  enforced  to  pay  the  debt  in  discharge  of  the 
bail.  He  had  the  right  to  discharge  himself  by  taking  Fer- 
guys, and  he  is  confined  to  his  redress  against  him.  In  point 
ot  form  and  law,  the  plaintiff  entered  into  no  engagfement  for 
*<  Robards  and  Ferguys,*'  or  for  Robards,  but  only  for  Fer- 
guys as  his  bail.  It  does  not  even  appear  that  be  knew  the 
debt  was  a  partnership  debt.  It  would  be  a  dangerous  ap- 
plication of  the  doctrine  of  substitution,  to  enable  a  person, 
who  pays  money  as  the  bail  of  one  person,  to  have  recourse 
for  it  against  another  person,  who  was  remotely  liable  for  it, 
if  sued  in  another  action.  There  is  no  case  of  the  kind 
thai  we  are  aware  of;  and  that  there  is  none,  is  one  of  the 
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strongest  argumeDts  and  authorities  against  this  action ;  December 
since  the  instances  must  have  been  numerous,  in  which  the     ^^^^' 
bail  of  one  partner  has  been  obliged  to  pay  a  partnership 
debt. 


Per  Curiam.  Judgment  affirmed. 


CHARLES  CLARK  w.  JOHN  WALKER. 

Upon  a  writ  against  one  A.^  the  iherifr  took  a  bond,  taecuted  by  the  said  A. 
and  by  one  B.  and  conditioned  that  the  said  A.  and  B.  should  make  theit 
personal  appearance  dec,  to  answer  dec,  and  then  to  stand  and  abide  the 
jodgment  of  the  said  court  dbc  Held  that  it  was  unlawful  (by  die  act,  Rer. 
8t  c.  109,  8.  19,)  for  the  sfaerifr  to  take  such  abend,  and  that  the  bond  was 

-  IherefoTB  Toid 

Hiis  is  not  the  contract  of  bail  in  its  terms,  nor  can  it  be  inferred  from  the 

bond,  that  one  is  bail  for  the  other,  but  each  is  alike  bound  to  perform  the 

judgment 
The  case  of  Rhodes  ▼  Vaugkaa,  2  Hawks  167,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Brunswick 
county,  at  Fall  Term,  1842,  his  Honor  Judge  Dick  pre- 
siding. 

The  following  is  the  case  as  transmitted  from  the  court  be- 
low. 


1 
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December     This  was  a  proceeding  by  Scire  Facias  by  the  plaintiflT 
^^  '    ngaiost  the  defendant,  as  the  bail  of  one  John  Polony,  to 
Clark     which  the  defendant  entered  the  following  pleas,  to  wit : 
wJkcr    "^^^'  ^^^'   record,   that  defendant  did  not  execute  any  bond 
as  bail  of  John  Polony — if  be  did  execute  any  bond,  the 
condition  thereof  was  not  for  twice  the  noiount  of  the  debt, 
and  not  being  conformable  to  act  of  Assembly,  cannot  be 
proceeded  on  by  scire  facias — if  he  executed  any  bond,  it 
was  a  bond,  the  condition  whereof  was  contrary  to  the  act 
of  Assembly,  Re^.  Stat.  c.  109,  s.  19,  and,  therefore,  it  was 
illegal  and  void."    The  plaintiff  produced  and  proved  a  pa- 
per writing,  of  which  the  following  is  a  copy  : 

^^ State  of  North  Carolina, 
Brunswick  County. 

Know  all  men  by  these  presents,  that  we,  John  Polony 
and  John  Walker,  are  held  and  firmly  bound  unto  William 
Hankins,  high  sheriff  of  Brunswick  county,  his  heirs,  exeq- 
ntors,  administrators  and  assigns,  in  the  sum  of  one  hundred 
and  fifty  dollars,  to  which  payment  well  and  truly  to  be 
made,  we  bind  ourselves,  our  heirs,  executors  and  adminis- 
trators, jointly  and  severally,  firmly  by  these  presents — seal- 
ed with  our  seals,  and  dated  this  19th  day  of  June,  1838. 

The  condition  of  the  above  obligation  is  such,  that  if  the 
above  bounden  John  Polony  and  John  Walker,  do,  and  shall 
make  their  personal  appearance  before  the  justices  of  the 
County  Court,  to  be  held  for  the  cotmty  of  Brunswick,  at 
the  Court  House  in  Smithville,  on  the  first  Monday  in  Sep- 
tember next,  then  and  there  to  answer  the  complaint  of 
Charles  Clark,  in  a  plea  &f  trespass  on  the  case  to  bis  dam- 
age one  hundred  and  fifty  dollars,  and  then  to  stand  and  a- 
bide  the  judgment  of  the  said  court,  and  not  depart  the  same 
without  leave  had  and  obtained — that  the  above  obligation 
to  be  void  and  of  no  effect— otherwise  to  remain  in  full 
force  and  virtue* 


Signed,  sealed  and  delivered 
in  presence  of 

S.  A.  Laspeyre. 


J.  POLONY,  (Seal.) 
J.  WALKER,  (Seal) 
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The  defendant  objected  to  the  reading  of  the  said  paper  December 

writing  and  its' being  received  in  evidence,  upon  various 1_ 

grounds,  asset  forth  in  the  pleas;  but  the  objections  were     <^l»^ 
all  overruled  b7  the  court.     And  the  case  being  taken  up  Wi^u^er. 
upon  the  record  by  his  Honor,  he  proceeded  to  overrule  all 
the  pleas  of  the  defendant,  and  to  render  judgment  against 
him.     From  this  judgment  the  defendant  appealed  to  the 
Supreme  Court. 


No  counsel  for  the  plaintiff. 
Strange  for  the  defendant 

RuFFiN,  C.  J.  The  court  has  been  not  a  little  embar- 
rassed, as  to  the  light  in  which  this  case  is  to  be  viewed,  and 
the  questions  intended  to  be  presented  for  our  determination. 
The  pleadings  are  so  defective,  and  the  proceedings  so  ir- 
regular, that  we  should  be  obliged  to  reverse  the  judgment 
on  those  grounds ;  for  it  would  seem  that  there  was  no  jury, 
but  that  the  court  decided  the  case  upon  proof  of  the  bond 
by  witnesses,  and  the  reading  of  that  instrument.  On  the 
other  hand,  the  bond  is  not  formally  spread  on  the  record  on 
oyer,  so  as  to  found  a  demurrer  or  motion  in  arrest  of  judg* 
ment  for  any  defect  in  it.  We  conjecture,  however,  that  the 
real  object  was  to  obtain  from  the  judge  in  the  Superior 
Court,  and  from  this  Court,  an  opinion  upon  the  validity  of 
the  bond,  as  a  copy  of  it  is  inserted  in  the  record,  and  made 
a  part  of  the  case  stated.  We  prefer,  therefore,  deciding 
the  case  upon  that  point,  as  involving  the  merits,  rather  than 
sending  it  back  simply  upon  the  bad  pleading  or  error  in 
the  mode  of  trial. 

It  then  appears  by  the  scire  facias  in  this  case,  that  the 
defendant  is  sued  as  the  bail  of  one  John  Polony,  in  an  ac- 
tion instituted  against  Polony  by  the  present  plaintiff.  The 
alleged  bail  bond  is  an  obligation  given  by  Polony  and  WaU 
k«r  to  William  Hankins,  the  sheriflf  of  Brunswick,  in  a  cer- 
tain sum,  with  the  following  condition  :  '^tbat  it  the  above 
bound  John  Polony  and  John  Walker,  do,  and  shall  make 
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December  (heir  personal,  appearance  before  &c.  at  ice.  on  d^c,  then 
*  and  there  to  answer  the  complaint  of  Charles  Clark,  in  a 


Clark     plea  of  trespass  on  the  case  to  his  damage  $150,  and  stand 
WaLef.  ^"^  ^^'^^  ^y  ^^^  judgment  of  said  court,  and  not  depart  the 
same  without  leave,  that  then  this  obligation  &c." 

We  hold  this  bond  to  l>e  void  by  force  of  the  act,  Rev.  St. 
c.  109,  s.  19,  which  makes  it  unlawful  for  a  sheriff  to  take  a 
Lond  from  uny  person  in  his  custody,  concerning  any  matter 
relating  to  his  ofBce,  otherwise  payable  than  to  himself  as 
sheriff  and  dischargeable  upon  the  prisoner's  appearance^ 
and  rendering  himself  at  the  day  and  place  required  in  the 
writ,  and  his  sureties  discharging  themselves  as  special 
bail  of  such  prisoner ;  and  every  other  obligation  taken  by 
the  sheriff  in  any  other  form  or  manner,  by  color  ot  his  of- 
fice is  made  null  and  void.  Were  it  not  for  the  case  of 
Rhodes  v  Vavghan^  2  Hawks  167,  it  might  be  much  doubted 
whether  a  bail  bond  was  good,  which  omitted  in  the  condition 
a  clause  for  the  discharge  of  the  sureties  as  special  bail ;  in 
which  character  only  they  have  the  priviles^e  of  surrendering 
the  principal,  or  can  avail  themselves  of  his  death  or  of  the 
want  of  a  ca,  sa.  But  it  was  held  in  that  case  by  a  majori- 
ty of  the  court,  and  we  are  not  disposed  to  disturb  the  deci- 
sion, that  the  rights  of  the  bail  were  secured  not  merely  by 
the  words  of  the  obligation,  but  by  the  law ;  and  that  if  it 
appeared  by  the  bond  that  the  parties  stood  in  th«  relation  of 
principal  and  bail,  that  was  sufficient  to  require  the  court  to 
allow  the  latter  all  the  privileges  of  bail,  and,  consequently, 
to  sustain  the  bond.  It  is  quite  clear  from  the  langruage 
there  used  by  the  court,  either  that  the  bond  must  expressly 
contain  the  clause,  in  the  words  of  the  statute,  for  the  dis- 
charge of  the  sureties  as  special  bail,  or  that  in  some  other 
way  it  mu^t  express  the  relation  of  the  obligors  in  the  bond 
to  each  other,  as  principal  and  bail ;  so  that  the  law  could 
adjuds^e  the  consequences.  In  that  case  the  condition  was, 
that  J.  Jenninnrs,  «one  of  the  above  bounden  should  make 
his  appearance  &c.  to  answer  &,c.  and  not  depart  the  court 
without  leave ;"  and  that  was  held  sufficiently  to  exhibit  the 
relation  of  the  parties.  But  in  our  case,  upon  a  writ  against 
Polony,  the  sheriff  took  a  bond  from  him  and  another,  that 
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they  bath  should  appear  and  answer  the  action,  and  stand  Deeember 

to  and  abide  the  judgment  of  the  court.    This  is  not  the ^ 

contract  of  bail  in  its  terms;  nor  can  it  be  inferred  from  the  Cbik 
bond  that  one  is  bail  for  the  other.  But  both  appear  to  be  \^^^. 
principals,  and  each  is  alike  bound  to  perform  the  judgment 
In  other  words,  the  bail  is  bound  absolutely  for  the  payment 
of  the  recovery,  according  to  the  tenor  of  this  obligation ; 
which  is  directly  contrary  to  the  statute,  and  renders  the 
bond  voijd. 

If  we  were  sure  that  this  was  the  point,  on  which  the  de- 
cision was  made  in  the  Superior  Cour(,  as  upon  a  demnrreri 
we  would  reverse  the  judgment,  and  give  judgment  here  for 
the  defendant.  But  as  it  cannot  be  told  certainly  how  the 
parties  intended  to  raise  the  question,  we  content  ourselves 
with  reversing  the  judgment  and  remanding  the  cause,  that 
the  issues  may  be  tried  or  the  parties  replead  an4  put  the  bond 
or  any  other  matter  on  the  record,  which  they  wish  to  bring 
in  review. 


Per  Curiam.  Judgment  reversed. 
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THE  STATE  vs..  SOLOMON  MORGAN. 

December  When  A.,  being  within  stri&big  distaltce,  r&iBCs  a  weapon' for  the  putpoee  of 

1848.         etriking  B.  and  at  the  eame  time  declarae  that  if  B.  will  peribrm  a  certain 

"""""'''^     act  he  wiil  not  atrike  him»  and  B.  4pee  perfoim  the  leqiuied  act,  in  conee* 

queace  of  which  no  blow  ia  givctt,  this  ia  an  aaaauliin  A. 

It  seems  that  an  officer  does  not,  in  any  case,  become  a  trespasser  by  seizing 

under  an  execution  privileged  articles,  such  as  arms  for  muster.    Certainly 

I 

he  does  not  become  so,  unless  he  seizes  with  a  knowledge  that  they  are 
privileged  goods. 

If  one  man  deliberately  killa  another  to  pceTeftt  a.  mere  tresspaaa  on  his  pro- 
perty, whether  that  trespass  coufd  or  could  not  be  otherwise  prevented,  it  is 
muidbF;  and  consequently  an  assault,  with  intent  to  kill,  cannot  be  justified 
on  the  ground  that  it  was  necessary  to  prevent  a  trespass  on  property. 

A  man  shall  not,. even  in  defence  of  his  person  or  property,  except  in  extreme 
cases,  endanger  human  life  or  great  bodily  harm. 

In  criminal  as  in  civil  cases,  if  there  be  an  assault,  it  cannot  be  justified  other 
than  by  shewing  specially  all  the  circumstances,  which  render  the  act  right- 
ful ;  and  the  sufficiency  of  the  alleged  justification  is  a  matter  of  law. 

The  case  of  State  v  Crow,  1  Ired.  Rep.  375,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Henderson 
County,  at  Fall  Term,  1842,  his  Honor  Judge  Pearson 
presidiing.. 

TRis  was  an  indictment  against  the  defendant  for  an  assault 
and  battery  on  Elias  Cantrell,  to  which  he  pleaded  "  not  gui!- 
ty."  The  jury  impannelled  to  try  the  issue  returned  the 
following  special  verdict :  Elias  Cantreil,  on  the  day  set  oqC 
in  the  indictment,  being  a  constable,  and  having  a  fieri  fa- 
cias against  the*  goods  of  the  defendant  Morgan,  went  to 
the  House  of  Morgan,  in  the  county  of  Henderson,  and,  in 
,  the  presence  of  Morgan's  wife,  she  forbidding  him  to  do  so, 
took  into  his  hands  a  gun,  the  property  of  Morgan.  She 
then  proposed  that  CanCreli  should  not  take  the  gun  off  un- 
til Morgan  was  sent  for.    Cantrell  assented,  and  held  the 
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gun  in  bis  banda,  in  the  presence  of  the  wife,  in  the  yard,  Dec^nber 
having  stepped  ont  of  the  house  into  the  yard  with  the  gnn  ' 
in  his  hands,  until  Morgan  came,  which  was  about  ten  min-     3^*^ 
utes.    Morgan  came  up  with  an  axe  in  his  hand,  and  re-  HoigMi. 
\  quired  Cantrell  to  give  up  the  gun.  Cantrell  refused ;  where- 

upon Morgan  stepped  up  within  reach  of  him,  held  the  axe 
up  in  a  position  to  strike,  and  said  <<  give  up  the  gun  or  I'll 
split  you  down."  Cantrell  dad  not  at  the  time  give  up  the 
gun,  but  proposed  some  arrangement,  upon  which  Morgan 
let  the  axe  down.  The  matter  was  arranged,  and  then 
Cantrell  gave  up  the  gun.  Morgan  was,  at  the  time,  liable 
to  muster,  and  the  gun  was  bis  arms  tor  muster.  The  jury 
further  find,  that  Morgan,  at  the  time  he  went  up  to  Can- 
trell and  raised. the  axe  within  reach  of  him,  intended  to 
strike,  unless  Cant^ll  gave  up  the  gun ;  but  did  not  intend 
to  strike,  if  Cantrell  gave  up  the  gun — ^that  Morgan  used  no 
more  force  than  was  necessary  to  eompel  Cantrell  to  give 
up  the  gun.  Whether,  upon  these  facts,  the  defendant,  in 
law,  committed  an  assault,  and,  if  so,  whether  the  assault 
was  justified  as  being  in  the  defence  of  his  property,  the  ju- 
ry are  ignorant  and  pray  the  opinion  of  the  court.  If  the 
court,  upon  these  facts,  is  of  opinion  that  the  defendant  is 
guilty,  then  the  jury  so  find;  and  if  the  court  is  of  opinion 
that  the  defendant  is  not  guilty,  then  the  jury  so  find. 
\  The  court  was  of  opinion,  that  raising  the  axe,  with  an 
pntention  to  ^rike  unless  the  gun  was  given  up,|did  amount 
to  an  assault  j  for  if  a  tnan  draws  a  weapon,  intending  to 
strike  if  the  6ther  does  not  pull  off  his  hat,  or  surrender  his 
money,  or  do  some  act  which  he  has  no  right  to  require,  the 
ofier  and  intention  amount  to  an  assault,  although  it  be  hi« 
intention  only  to  strike,  provided  his  unlawful  terms  are  noi 
complied  with.  But  the  cot^rt  was  of  opinion,  that,  as  the 
officer  had  no  right  to  take  tlie  gun  under  the  execution,  al* 
thongh  he  did  trke  it  in  his  hands,  yet  the  wife  being  pre* 
sent,  when  the  defendant  came  up,  the  possession  of  the  gun 
was  not  80  lost  by  him  and  acquired  by  the  officer,  as  to 
take  from  him  the  right  to  justify  an  assault  in  defence  ol 
his  property;  for  a  man  may  not  only  prevent  another  from 
laying  hands  on  his  property,  but  he  may  prevent  him  from 
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December  lakifig  it  off,  although  it  happens  to  get  into  the  hands  of  the 
trespasser  before  he  is  stopped — the  possession  for  this  pur- 


State     pose  not  being  lost,  while  the  property  remains  in  the  pre- 
jj^jTj^  sence  of  his  agent  or  himself.    The  court,  therefore,  pro- 
nounced J4]dgmeni  in  favor  of  the  defendant,  from  which 
the  Solieitor  for  the  State  appealed  to  the  Supreme  Court. 

Attorney  Qeneral  tor  the  State. 
No  counsel  for  the  defendant. 

Gaston,  J.  Two  questions  are  presented  ibf  our  consid- 
eration on  this  special  verdict,  and  for  the  purpose  of  per- 
specuity  it  is  necessary  thai  they  should  be  examined  sepa- 
rately. '  The  first  is,  whether  the  defendant  committed  an  as- 
sault;  and  the  second,  if  he  did,  whether  thai  assault  was 
justified  as  having  been  eommitted  in  the  rightful  defence  of 
his  property. 

Upon  the  first  question,  this  court  entertains  the  same  o- 
pinion,  which  was  expressed  in  the  Superior  Court.  There 
are  several  ancient  coses  in  which  it  was  held,  that  an  as- 
sault might  be  committed  by  threats  of  future  violence ;  but 
it  has  long  been  settled,  that  words  alone  cannot  constitute 
an  assault.  They  may  endanger  the  public  peace,  but  do 
not  break  it.  There  is  no  assault,  unless  there  be  some  act^ 
amounting  to  an  attempt  or  offer  to  commit  personal  vio- 
lence. The  instances  usually  given  of  such  attempts  or 
offers  to  do  wrong  to  the  person  of  another,  are  '*  by  the 
striking  at  him  with  or  without  a  weapon,  or  presenting  a 
gun  at  him  within  a  distance  which  the  gun  will  carry,  or 
pointing  a  pitch^fork  at  him  standing  within  the  reach  of  it, 
or  by  holding  up  one's  fist  at  him  in  an  angry  threatening 
manner."  1  Hawk.  c.  15.  The  law  regards  these  acts  as 
breaches  of  the  peace,  because  they  directly  invade  that  per- 
sonal security,  which  the  law  guaranties  to  every  citizen. — 
They  do  not  excite  an  apprehension  that  his  person  may  be 
attacked  on  a  future  occasion,  and  thus  authorize  a  resort  to 
cautionary  remedies  against  it ;  but  they  are  the  beginnings 
of  an  attack,  excite  terror  of  immediate  personal  harm  or 
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disgrace,  and  justify  a  resort  to  actual  violence  to  repel  the  Di^cember 
impending  iojury  and  insult.  But  even  acts,  which  ptima  ^^^^' 
facie  and  unexplained  are  undoubtedly  assaults,  like  other  sute 
acts  which  are  not  unequivocal  in  their  character,  may  be  y^^Z^ 
shewn  to  be  in  truth  different  from  what  they  purport  to  be; 
that  they  are  not  attempts  or  offers  to  do  barna,  but  merely  . 
angry  gestures  without  any  accompanying  purpose  of  mis- 
chief! The  attending  circumstances  may  plainly  shew  this, 
and,  among  other  circumstances,  the  declarations  of  the 
party  at  the  time,  inasmuch  as  such  declarations  are  ordina- 
rily indicative  of  the  party's  purpo^.  are  very  proper  to  be 
considered  and  weighed.  The  ordinary  illustration  of  the 
doctrine,  that  a  seeming  assault  may  be  explained  away  by 
the  declarations  of  the  supposed  assailant,  is  the  very  famil- 
iar case,  where  a  man  laid  his  hand  on  his  sword  and  said 
to  the  person,  with  whom  he  was  quarrelling,  "  if  it  were 
not  assise  time,  I  would  not  take  such  language  from  you." 
There  is  also  an  illustration  of  it  in  the  case  of  the  State  v 
CroWf  1  Ired.  Rep.  375,  where  the  defendant,  when  he  raised 
the  whip,  used  the  words,  "  if  you  were  not  an  old  man,  I 
would  knock  you  down."  In  both  it  was  held  to  be  a  fair 
subject  of  enquiry,  whether,  at  the  time  these  acts  were  done, 
there  was  a  present  purpose  of  doing  harm,  and  that,  if  there 
was  not,  the  acts  did  not  amount  to  an  assault.  But  these,  N 
and  all  the  cases  within  our  recollection  where  this  doctrine 
has  been  held,  were  cases,  in  which  there  was  a  declared  in- 
tent not  to  do  harm  at  the  time.  T^he  present  case  is  one 
of  a  very  different  character.  The  act  was  not  only  appa- 
rently a  most  dangerous  assault,  but  accompanied  with  a 
present  purpose  to  do  great  bodily  harm  ;  and  the  only  dec- 
laration, by  which  its  character  is  attempted  to  be  changed, 
is,  that  the  assailant  was  not  determined  to  execute  his  sav- 
age purpose  unconditionally  and  without  a  mementos  delay. 
He  had  commenced  the  attack  and  raised  the  deadly  weapon 
and  was  in  the  attitude  to  strike,  but  suspended  the  blow,  to 
afford  the  object  of  his  vengeance  an  opportunity  to  buy  his 
safety,  by  compliance  with  the  defendant's  terms.  To  hold 
that  such  an  act,  under  such  circumstances,  was  not  an  of* 
fer  of  violence — not  an  attempt  to  commit  violence,  would 
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December  be,  we  think,  to  outrage  principle  acd  manifest  an  utter  want 
*^^^'  of  that  solicitude  lor  the  preservation  of  peace^  which  char- 
state  acterizes  our  law,  and  which  should  animate  its  administra- 
tors. To  every  purpose — both  in  fact  and  in  law — ^the  at- 
tack on  the  prosecutor  was  begun — and  in  the  pause,  which 
intervened  before  its  consummation,  most  happily.for  both 
parties  an  arrangement  was  made,  which  prevented  the  -pro- 
bably fatal  result.  But  this  pause-=-though  intentional,  and 
announced  when  tlie  attack  begai;i — does  not  prevent  that 
attack  from  being  an  offer  or  attempt  to  strike.  If  a  ruffian 
were  to  Jevel  his  rifle  at  a  tiaveUer,  and  announce  to  him 
that  he  might  have  fifteen  minutes  to  make  his  peace  with 
hisOod — and  the  unfortunate  man  should  save  his  life  by 
prayers,  by  remonstrance,  by  money,  or  by  any  other  means 
before  the  expiration  of  that  time,  could  it  be  pretended  that 
there  had  been  no  attempt  nor  offer  to  hurt  him,  because  the 
intent  was  not  to  kill  instantaneously,  and  therefore  did  not 
accompany  the  act?  Will  it  be  doubted,  if  a  bully  should 
present  his  pistol  at  a  citizen  and  order  him,  under  pain  of 
•death,  not  to  walk  on  the  same  side  of  the  street  with  him, 
whether  there  was  an  offer  of  yiolence,  because  the  purpose 
to  kill  was  not  absolute  but  conditional  iqerely  ?  Wherever 
the  act  is  done  in  part  execution  of  a  purpose  of  violence — 
whether  that  purpose  be  absolute  or  provisional— -makes  no 
difference  as  respects  the  question,  whether  the  act  be  aa  as- 
sault. In  both  cases  the  assailant  equally  violates  the  public 
peace.  In  both  he  breaks  down  the  barrier  which  the  law  has 
erected  for  the  security  of  the  citizen.  In  the  former  he  sets 
iip  none  in  its  place.  In  the  latter,  be  substitutes  for  it  the 
protection  of  his  grace  and  favor. 

Upon  the  second  question,  the  opinion  of  this  court  differs 
from  that  of  the  Superior  Court.  If  an  assault  be  commit- 
ted, but  it  is  done  in  the  lawful  defence  of  one's  person  or 
property,  the  defendant  cannot,  in  a  civil  action,  give  this 
justification  in  evidence  mider  the  plea  of  not  guilty,  but 
must  set  it  forth  to  be  judged  of  by  the  court  by  a  special 
plea.  The  act  done  was  in  law  an  assault,  notwithstanding 
it  was  rightfully  done.  His  plea  therefore  confesses  the  as- 
sault charged  in  the  declaration,  but  avers  that  the  plaintiff 
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GftDDOt  maintain  an  action  therefor,  because  of  the  special  De<^eniber 
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circnmstances  rendering  the  £.ct,  complained  of,  one,  which [^ 

tbedefendant  might  of  right  do.  But  upon  an  indictment  ^^^ 
for  an  assault,  the  traverser  may,  under,  the  plea  of  not  guil-  Morgan. 
ty,  shew  any  matter  of  justification.  There  can  be  no  of- 
fbnce  against  the  community,  where  the  accused  has  done 
no  more  than  the  law  snnctions,  and  it  is  most  convenient  for 
the  accused  generally,  that  they  should  not  be  tied  down  to 
the  strict  rules  of  pleading.  But  in  criminal,  as  in  civil 
cases,  if  there  be  an  assault,  it  cannot  be  justified  other  than 
by  shewing  specially  all  the  circumstances  which  render  the 
act  rightful ;  and  the  sufficiency  of  the  alleged  justification 
is  a  matter  of  law.  The  defendant  in  this  case  is  guilty  of 
an  assault,  unles^  the  facts  found  by  the  verdict,  make  up  a 
legal  justification.  In  the  judgment  of  this  court,  they  do 
not. 

In  the  verdict  it  is  found  that  the  eun,  which  the  consta- 
ble seized  under  the^.  /a.  against  the  goods  of  the  defend- 
ant, was  his  "  arms  for  muster,"  but  it  is  not  found  that  tho 
constable  either  knew  that  tact,  or  was  notified  thereof  by 
the  defendant  or  any  other  person.  Being  his  arms  for  mus- 
ter, the  gun  was  by  law  privileged  from  seizure.  But  we  are 
not  prepared  to  hold  that  the  seizure  was  necessarily  a  tres- 
pass. If  a  sherifi*  under  a  writ  against  A.  arrest  B.,  he  is 
guilty  of  a  trespass,  because  he  acts  wholly  without  author* 
Ity.  But  it  he  arrest,  under  a  valid  writ,  one  who  is  privi* 
leged  from  arrest,  he  is  not  guilty  of  a  trespass.  See  Count' 
ess  of  RutlancPs  case,  6  Co.  53.  Tarleton  v  Fisher ^  Doug. 
G72.  Cropley  v  Shaxo,  2  Bl.  Rep.  1086.  Cameron  v 
Lightfoot,  Id.  1190.  Parsons  v  Lloyd,  3  Wils.  340.  Wat- 
son  on  Sheriffs,  91,  92.  The  appropriate  remedy  for  the 
privileged  person  so  arrested,  is  to  move  the  court  for  his  dis- 
charge. So,  if  a  sheriff,  under  Kji.fa.  against  the  goods  of 
A.,  take  the  goods  of  B.,  he  is  a  trespasser.  But  it  would 
seem,  that  if  under. the ^. /a.  he  take  goods  in  a  privileged- 
place,  as  in  the  Kingls  palace,  or  take  goods  which  the  law 
exempts  from  seizure,  as  the  goods  of  a  certificated  bankrupt, 
or  of  a  person  discharged  under  an  insolvent  act,  he  is  not  a 
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December  tresspasser,  but  the  party  must  apply  to  the  court  for  relief. 
^^^^'  Watson  on  Sheriffs,  174,  176.  Winter  v  Mile^,  10  East, 
Stoto  578.  LxBiet  v  Mxindell,  1  Bos.  &  Pul.  427.  And  the  dis- 
Momn.  (i action  in  both  classes  of  cases  seems  reasonable.  The 
sheriff  or  officer,  acting  beyond  the  mandate  of  the  writ,  is 
necessarily  a  wrong-doer.  He  must  therefore  take  the  res- 
ponsibility of  determining,  whether  the  person  or  the  goods 
taken  be  the  person  or  goods,  which  he  is  ordered  to  take.— 
But  privilege — or.  exemption — is  a  legal  advantage,  which 
may  or  may  not  be  claimed.  Whether  the  person  or  goods 
be  privileged  or  not,  he  has  not  the  means  nor  the  judgment 
to  decide.  Among  the  articles  privileged  from  seizure,  are 
'<  necessary  school  books."  Must  the  officer  decide  at  his 
peril  what  school  books  are  necessary?  One  bed  and  furni- 
ture, one  bible,  one  loom,  one  hymn  book,  &c.  are  privileg- 
ed. Which  of  these,  if  there  be  many,  must  he  leave,  and 
how  is  he  to  know  whether  the  defendant  in  execution  has 
but  one?  But,  at  all  events,  if  the  seizure  of  privileged 
\  goods  can  make  the  officer  a  trespasser^  we  are  satisfied  that 
it  can  only  be,  where  he  seizes  with  a  knowledge  that  they 
are  privileged  goods.  Our  opinion,  therefore,  is,  that  the 
substratum  of  the  alleged  justification  is  removed  in  this 
'case.    It  does  not  appear  that  the  constable  was  a  trespasser. 

But  we  should  be  reluctant  to  decide  the  case  upon  this 
ground  only,  as  possibly  it  was  an  inadvertent  omission  in 
the  verdict  in  not  stating,  that  the  constable  knew  that  the 
gun  seized  was  the  defendant's  amis  for  muster ;  and,  there- 
fore, we  proceed  to  a  further  consideration  of  the  justifica- 
tion claimed  for  the  assault.  Assuming,  then,  that  the  con- 
stable had  wrongfully  taken  the  gun,  and  that  the  defendant 
had  a  right  to  require  its  return,  and  that  exertion  of  force, 
nothing  short  of  that  which  was  begun  on  the  part  of  the 
defendant,  would  have  availed  to  compel  its  return,  in  our 
opinion  the  assault  is  not  justified.  It  was  made  with  a 
deadly  weapon^  which,  if  used,  would  have  probably  occa- 
sioned death,  and  made  without  any  previous  resistance  on 
the  part  of  the  officer.    It  was,  therefore,  an  assault  with  in- 
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tent  to  kill.   If  this  intent  were  lawful,  the  assKult  with  that  ^"^*^ 
intent  was  lawful.    If  this  intent  were  unrlawful,  an  assault  .....ji.!^ 
with  that  intent  cannot  stand  justified.    Now,  when  it  is  said     ^^^ 
th«^t  a  mau  may  r^htfuU'y  atse  as  much  force,  as  is  necessa-  MargM. 
ry  for  the  protection  of  his  person  or  property,  it  should  be 
recollected  that  this  rule  is  subject  to  this  most  important  . 
modification,  that  he  shall  not,  except  in  extreme  cases,  en-^  i 
danger  human  life  or  great  bodily  harm.  It  is  not  every  right  / 
of  person,  and  still  less  of  property,  that  can  lawfully  be  as* 
serted,  or  every  wron^,  that  may  rightfully  be  redressed  by 
i  extreme  remedies.    There  is  a  recklessness — a  wanton  dis« 

I  regard  of  humanity  and  social  duty — in  taking  or  endeavor* 

ing  to  take  the  life  of  a  fellow  being,  in  order  to  save  one's 
self  from  a  comporathrely  slight  wrong — which  is  essential- 
ly wicked,  and  which  the  law  abhors.  You'  may  not  kill, 
because  you  cannot  otherwise  effect  your  object,  althoueh 
the  object  sought  to  be  effected  is  right.  You  can  only  kill 
to  save  life  or  limb,  or  prevent  a  ^reat  cri'me,  or  to  accom* 
plish  a  necessary  public  duty.  Thtrs  an  officer,  acting  un* 
der  a  legal  process,  has  a  right  to  arrest  the  person  agninst 
whom  it  is  directed,  nnd  to  retake  him,  if  he  break  custody; 
and  for  such  purpose  he  may  and  ought  to  use  necessary 
lorco — yet,  if  the  process  be  in  a  civil  case,  or  a  misdemea- 
nor only,  and  the  ofRter,  although  he  cannot  otherwise  ar- 
rest or  retake  his  prisoner,  intentionally  kills  him,  it  is  mur- 
der. 1  Hale,  481.  Poster,  271.  1  East  P.  C.  ch.  5,  s.  306, 
307.  The  purpose  is  indeed  rightful,  but  it  is  not  one  of  such 
paramount  necessity  as  to  justify  a  resort  to  such  desperate 
means.  So  it  is  clear,  that  if  one  man  deliberately  kills  an- 
other to  prevent  a  mere  trespass  on  his  property — whether 
that  trespass  could  or  could  not  be  otherwise  prevented — he 
is  guilty  of  murder.  If  indeed  he  had  at  first  used  mode< 
rate  force,  and  this  had  been  returned  with  such  violence 
that  his  own  lifu  was  endatigered,  and  then  he  killed  from 
necessity,  it  would  have  been  excusable  homicide.  Not  he- 
cause  he  could  take  life  to  save  his  property,  but  he  miofht 
take  the  life  ot  the  assailant  to  save  his  own.   If  those  p rin- 
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Deeembor  cipks  be  right,  and  we  think  they  canoot  be  contested,  it 
would  follow  that,  if  unfortunately  the  rage   of  the  defend- 
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8(Bte  ant  in  this  case  had  not  been  pacified,  and  the  fatal  blow  bad 
Morgan,  ^Meu  and  death  ensued,  it  would  have  been  a  clear  case 
of  murder.  If  so,  then  the  assault  made  was  an  as- 
sault with  intent  to  commit  murder.  A  justifiable  as* 
sanit  with  intent  to  commit  murder  is  a  legal  sole- 
cism. 

This  opinion  must  be  certified  to  the  Superior  Court  of 
Henderson,  with  instructions  to  render  judgment  for  the 
State,  upon  the  special  verdict. 


I 


Per  Curiam. 


Ordered  accordingly. 
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STATE  VB.  WILLIAM  L.  WALLACE. 

Where  the  jury  in  a  speciid  venlict  do  not  my  that  they  find  in  one  way  or  the  Deeembe^ 
other,  according  a»  the  opinion  of  the  court  may  be  upon  the  law,  the  Ter-      1843. 
diet  is  imperfect  — ^— ^ 

Where  a  special  yerdict  is  imperfect  or  bod,  00  that  no  judgment  can  be  given 
thereon,  the  proper  courae  is  to  direct  a  ventre  de  novo. 

Appeal  from  the  Superior  Court  of  Law  of  Moore 
county,  at  Fall  Term,  1842,  his  Honor  Judge  Dick  pre- 
siding. 

The  defendant  was  indicted  for  an  assault  and  bottery  on  . 
Robert  Dean,  and  pleaded  not  guilty.  On  the  trial  of  this 
issue,  the  jury  found  the  following  special  verdict.  The 
jury  find,  that  while  the  prosecufor  was  sitting  Jn  a  chair, 
the  defendant  raised  his  gun  in  a  striking  position,  being 
within  striking  distance  of  the  prosecutor,  and  declared,  that 
if  he  repeated  certain  words  just  uttered,  he  would  strike 
him,  which  words  were  not  repeated  by  the  prosecutor,  and 
the  jury  submit  to  the  court  whether  this  is  in  law  an  as- 
sault. 

The  court,  being  of  opinion  that  it  was  not  in  law  an  as- 
sault, rendered  judgment  for  the  defendant,  from  which,  the 
Solicitor  for  the  State  appealed  to  the  Supreme  Court. 

Attorney  General  for  the  State. 
D.  Reid  for  the  defendant. 

Gaston,  J.  The  special  verdict  in  this  case  is  so  imper- 
fect, that  in  law  no  judgment  can  be  rendered  thereon.  The 
jury  submit  to  the  court,  whether  the  defendant  be  guilty  of 
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Dteembernn  assault,  but  they  do  not  find  the  defendant  guilty,  if  in 
the  opinion  of  the  court  he  is  guilty ;  and  not  guilty,  it  in 
State  the  opinion  of  the  court  he  is  not  guilty.  The  finding  one 
Wailaca.  ^^^y  ^^  *'^®  Other  must  be  a  finding  of  the  jury,  or  the  ver- 
dict is  bad.  When  a  special  verdict  is  imperfect  or  bad,  the 
proper  coui^e  is  to  direct  a  venire  de  novo.  Cro.  Jac.  113. 
2L.Ray.  1521,1522. 

Should  it  be  thought  proper  to  bring  the  case  before  us  af- 
ter another  ifial,  we  desire  that  the  cirjcumscances  be  stated 
more  fully  than  they  are  set  forth  in  this  verdict.  The 
words  used,  which  the  defendant  forbade  to  be  repeated,  and 
the  intent  with  which  he  raised  his  gun,  and  whether  as 
wielded  by  him  it  would  probably  have  occasioned  death  or 
great  bodily  harm  had  it  descended  on  the  prosecutor,  are  all 
matters  proper  to  be  noticed, 

Wc  have  had  occasion  in  the  .case  pf  the  Siaie  v  Morgan^ 
{svproj  p.  186)  to  give  our  views  of  the  law  on  questions 
supposed  to  be  involved  in  this  case,  and  therefore  our  ina- 
bility to  render  judgment  in  this  case  will  probably  not  cause 
any  serious  disappointment  to  those  interested  therein. 

This  opinion  must  be  certified  to  the  Superior  Court  6f 
Moore,  with  instructions  to  set  aside  the  verdict,  and  issue  a 
venire  de  novo. 


Per  Curiam.  Ordered  accordingly. 
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NICHOLAS  MASSEY  i».  JAMES  HOLLAND. 

An  being  indebted  to  B.,  agreed  by  parol  to  soli  to  the  fatter  his  equitable  in-  Oecember 
terest  in  a  tract  of  land,  which  B.  was  to  re-eell,  tod,  after  retaining  the      1843. 
amDunt  dae  to  him,  was  to  pay  to  A,  the  surplus  of  price  he  might  receive         ' 
beyond  such  debt.    A.  accordingly  conveyed,  and  B.  re-sold  at  an  advance, 
and  then  refused  to  account  with  A.  for  such  advance.    Held  that  this  con- 
tract   of  B.  was    not  one  that  came  within  the  provisions  of  the  act, 
Bev.  Stat,  c  50,  s.  8,  ma'<ing   void  parol  contracts  for  the  sale  of  lands. 

The  case  of  Choaie  v  Wright,  2  Dev.  289,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Haywood 
County,  at  Spring  Term,  1842,  his  Honor  Judge  Bailet 
presiding. 

This  was  an  action  of  Assumpsit.  The  facts  were,  that 
the  plaintiff  was  indebted  to  the  defendant  in  the  sum  of 
one  hundred  dollars,  and,  being  desirous  of  paying  this  debt, 
agreed  with  the  defendant  to  sell  him  a  tract  of  land — that 
the  defendant  agreed  to  re-sell  the  said  land,  and  whatever 
he  obtained  for  it  over  and  above  the  one  hundred  dollars  as 
aforesaid,  he  promised  to  pay  to  the  plaintiff.  The  defend- 
ant sold  the  land  to  one  Epbraim  Christopher,  who  gave  him 
one  hundred  dollars  in  cash,  with  notes  and  surety  for  one 
hundred  dollars  more.  The  defendant  sold  the  notes,  so  re- 
ceived from  Christopher,  before  they  were  due  and  before 
this  action  was  brought,  and  Christopher  paid  part  of  the 
notes  before  and  part  after  this  suit  was  brought.  It  was 
further  in  evidence  that  the  plaintiff  did  not  have  a  legal  title 
to  the  said  land,  but  a  bond  for  title  only — that  he  gave  up 
the  bond  to  the  defendant,  and  that  the  obligors  in  the  bond 
made  title  to  the  defendant  instead  of  to  the  plaintiff.  The 
defendant's  counsel  objected  to  the  plaintiff's  recovery,  first, 
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Decembei  upon  thegroimd  that  the  contract  wasabout  landi  and  should 

1^  have  been  reduced  to  writing,  and  that  parol  evidence  could 

.Maasey  not  be  received,  because  it  would^contradict  the  deed  given 
HoUand.  ^^  ^^®  defendant :  and  secondly,  that  the  action  was  prema- 
ture, for  the  notes  were  not  due  at  the  time  they  were  sold 
by  the  defendant.  The  court  was  of  opinion  this  was  not 
one  of  those  contracts,  which  the  law  required  to  be  reduced 
to  writing  ;  and  instructed  the  jury,  that  the  plaintiff  was 
entitled  to  recover  whatever  the  defendant  received  over  and 
above  one  hundred  dollars,  and  that  there  was  evidence,  if 
believed,  from  which  they  would  have  a  right  to  infer  that 
be  received  something. 

The  jury  found  a  verdict  for  the  plaintiff.  A  new  trial 
was  moved  for  and  refused,  and,  judgment  having  been  ren- 
dered according  to  the  verdict,  the  defendant  appealed. 

Frantia  for  the  plaintiff. 
No  counsel  for  the  defendant. 


Gaston,  J.  The  court  does  not  find  any  error  in  the  in- 
structions given  to  the  jury.  In  the  construction  of  the  act 
of  1819,  ^Rev.  Stat.  'c,50,  s.  8,)  to  avoid  parol  contracts  for 
the  sale  of  lands  and  slaves,,  it  has  been  settled  that  the  act 
has  no  effect  upon  executed  contracts,  but  operates  only  to 
avoid  every  executory  contract  to  sell  or  convey  lands  or 
slaves,  unless  there  be  a  written  memorandum  thereof,  sign* 
ed  by  the  party  sought  to  be  charged  thereby.  Choate  v 
Wrig-ht,  2  Dev.  239.  If  a  parol  agreement  be  made  for 
the  sale  of  a  slave,  neither  party  can  sue  the  other  for  a 
breach  thereof.  The  vendor  cannot  sue  for  the  price,  nor 
the  vendee  for  non-performance  of  the  agreement  to  convey. 
But  after  a  sale,  completed  by  delivery  or  otherwise,  the 
vendor  tnay  sue  for  the  purchase  money,  or  the  vendee,  be- 
cause the  vendor  has  re-taken  the  slave.  The  plaintiff  has 
not  brought  his  action  upon  the  agreement.  He  treats  the 
agreement  as  having  been  executed,  and  claims  the  money, 
which,  in  consequenee  of  the  execution  of  that  agreement, 
became  due  to  him.    The  case  states  the  facts  to  be,  that  the 
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plaintiff,  being  the  equitable  owner  of  the  land,  agreed  to  December 

sell  it  to  the  defen^ai^t,  and  the  defendant  engaged  to  re-sell I_ 

it,  and,  retaining  a  part  of  th^  purchase  money  to  satisfy  the  M*B«sy 
debt  which  the  plnintiff  owed  him,  to  pay  over  the  residue  H^lnd. 
to  the  plaintiff.  Now  if  the  legal  character  o(  the  agree- 
ment was  for  a  sale  and  re-sale,  such  sale  and  re-sale  have 
been  effectually  made.  The  sale  of  the  plaintiff  was  com« 
pleted  by  the  conveyance  of  the  title  to  (he  defendant  by  the 
plaintiff ^s  trustees,  who  had  bound  themselves  to  make  title 
as  they  should  be  required  by  the  plaintiff — and  the  re-sale 
was  coqopleted  by  the  defendant's  conveyance  to  the  pur* 
chaser  from  him.  It  would  be  repugnant  to  the  plainest 
principles  of  justice,  to  allow  him  to  pocket  that  part  of  the 
purchase  money,  which  was  to  be  paid  to  the  plaintiff  as  the 
consideration  for  his  sale.  But  the  legal  character  of  the 
transaction  would  rather  seem  to  be,  notwithstanding  the 
terms  which  the  patties  used,  or  the  forms  in  which  the 
tr«isaction  was  conducted,  that  thQ  defendant  sold  the  plain- 
tiff's land  for  him,  upon  (he  agreement  of  the  plaintiff  that 
the  defendant  might  deduct  from  the  proceeds  the  amount  of 
the  debt  due  to  himself.  The  delivery  of  the  bond  for  title 
by  the  plaintiff  to  the  defendant,  and  the  conveyance  to  the 
defendant,  by  the  plaintiff's  trustees,  may  fairly  be  regard- 
ed as  but  the  means  employed  to  enable  the  defendant  to  fell 
the  plaintiff's  land.  If  this  view  can  be  sustained,  then  clear- 
ly all  the  money  received  by  the  defendant  in  consequence 
of  this  sale,  over  the  sum  which  he  had  a  right  to  retain  for 
his  own  demand,  was  money  received  /or  the  use  of  the 
plaintiff. 

On  the  other  point  made,  the  only  doubt  was^  whether  the 
defendant  had  received  the  price  of  the  land  before  suit  was 
brought.  This  was  a  question  of  fact  fit  for  the  jury.  There 
certainly  was  evidence  tending  to  establish  it,  and  the  effect 
of  that  evidence  was  properly  submitted  to  them.    ^ 

Per  Curiam.  Judgment  affirmed. 
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^RANlttlN  SV7AIN,  &  AL.  tw.  PETER  RA8C0E. 

Oeeember  ^  ^eviae  of  personal  property  to  A.  for  life,  and  at  his  death,  if  he  thould 
IHiii,         leaving  heirs  hrwfuVy  begotten  of  hia  body,  thai  the  said  property  shall  be 
"  equally  divided  between  them,  is  a  limitation  for  life  only  to  A.  with  »• 

mainder  to  his  children  as  tenants  in  common. 
The  e^eneral  rule  is,  that  whbrever  words  in  a  will  would  create  an  estate  tail 
in  latid  demised,  the  satne  words  in  a-  bequest  of  chattels  will  cany  the  obao- 
lute  estate;  but  an  exception  to  this  rule  is,  where  further  words  of  limita- 
tion have  been  superadded^  as  '*  executors,  administrators  and  assigns/'  or 
the  words,  "  equally  to  be  divided,''  and  the  like. 
The  case  of  Bradley  v  Jones,  2  Ir^.  £q.  Rep.  246,  partly  overrule^  ;  and  tike 
case  of  Ham  v  Ham,  I  Dev.  Si  Bat  £q.  598,  approved. 

* 

Appeal  from  the  Superior  Court  of  Law  of  Bertie  coun* 
ty,  at  Fall  Term,  1842,  his  Honor  Judge  Bailbt  pre- 
siding. 

This  was  an  action  of  detinue  to  recover  two  stares,  the^ 
^  title  to  which  the7  proved  to  have  been  in  James  Swain  the 
elder,^  in  his  life-time.  The  plaintiffs  claimed  title  un- 
der the  will  of  the  said  James  Swain,  dated  in  Jannary, 
1817,  and  proved  at  February  Term,  1817,  of  Bertie 
County  Court,  a  copy  of  which  they  produced.  The  par- 
ticular clause  under  which  the  plaintiflTs  claimed  the  negrrof'S 
in  question,  is  as  follows,  viz  :  "I  lend  unto  my  beloved  son 
James  Swain,  the  following  negroes,  to-wit,  Mark,  Amy  and 
Ben,  for  his  own  use  during  his  natural  life,  and  at  his  death 
my  will  and  desire  is,  if  he  should  die  leavinsf  heirs  lawful- 
ly beofotten  of  his  body,  that  the  said  neorroes  shall  be  equally 
divided  between  them,  but  if  he  should  not  leave  heirs  ns 
above  named,  it  is  my  wish  that  the  said  negroes  should  be 
divided  between  my  surviving  children,  or  their  heirs  law- 
fully begotten  on  their  body."     The  plaintiffs  then  proved 
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the  death  of  James  Swain,  the  younger,  in  1841,  and  that  December 

they  were  his  surviving  children,  and  that  the  negroes  were i_ 

in  the  possession  of  the  deieudant.  It  was  admitted  that  the  ^^jaa 
executor  of  James  Swarn^  the  elder,  had  assented  to  the  leg- 
acies contained  in  the  will  of  his  testator.  His  Honor  in- 
structed the  jury,  that,  if  they  believed  the  evidence,  the 
plaintiffs  were  entitled  to  recover.  The  jury  having  found 
accordingly,  and  judgment  being  rendered  pursuant  to  their 
verdict,  the  defendant  appealed. 

A.  Moore  for  the  plaintiffs  contended,  1st.  That  though 
generally  a  limitation  to  A.  for  life,  with  remainder  to  his 
heirs,  vested  the  absolute  estate  in  the  first  taker,  yet  other 
words  superadded  might  make  the  limitation  over  a  valid 
cue,  as  the  words  "  leaving  heirs."  Clapp  v  Fogleman^  1 
Dev.  (fc  Bat.  4G6.  Pearne,  473.  2dly.  That  the  words  "  e- 
qually  to  be  divided  among  them,"  controlled  the  technical 
meaning  of  the  word  "  heirs,"  and  shewed  that  the  testator 
intended  the  children  that  might  survive  him.  In  no 
other  way  could  the  testator's  intention  be  fulfilled,  that,  oa 
his  death,  leaving  heirs  of  his  body,  an  equal  division  should 
be  made  among  them,  than  by  giving  an  estate  to  his  son 
James  iot  life,  remainder  to  such  of  his  children  as  surviv- 
ed him  as  tenants  in  common.  Alien  v  Pass^  4  Dev.  6c 
Bat.  77. 

No  counsel  for  the  defendant. 


Daniel,  J.  James  Swain  beqtieathed  to  his  son  James 
Swain,  the  following  negroes,  to- wit,  Mark,  Amy  and  Ben, 
for  his  own  use  during  his  life;  and,  at  his  death,  "if  be 
should  die  leaving  lieirs  lawfully  begotten  of  his  body,  that 
the  said  negroes  shall  be  equally  divided  between  them,  but 
if  he  should  not  leave  heirs  as  above  named,  that  the  said 
negroes  should  be  divided  among  my  surviving  children.*' 
James  Swain,  the  legatee,  took  possession  by  the  assent  of 
the  executor,  and  died  in  the  year  1841,  and  the  plaintiffs 
are  his  children,  and  have  brought  this  action  to  recover 

S6 


208  IN  THE  SUPREME  COURT 

DMember  Atby  wd  her  ehild  born  during  the  lifetime  of  the  tenant 
for  life.    The  generol  rule  certainly  is,  that  wherever  u^rds 
SwuH    in  a  will  would  create  an  estate  tail  in  land  devised,  the  same 
l^JI^    words  in  a  beqnest  of  chattels  will  carry  the  absolute  ertatec 
Bat  it  is  equally  certain  that  an  exception  to  that  rule  has 
always  been  made,  when  to  words  of  limitation,  ^heirs  of 
Ihe  body,)  improperly  applied  to  personal  bequests,  further 
words  of  limitation  have  been  superadded,  as  "executors, 
administrators  and  assigns,"  or  the  words  *< equally  to  be 
divided,"  and   the  like.      It  has  always  been  inferred  from 
the  words,  so  grafted  upon  the  limitation,  <'tothe  heirs  of 
the  body"  of  the  legatee,  that  the  testator  could  not  intend 
the  heirs  to  inherit  qua  heirs  ad  iri/inUuni,  but  that  they 
^hculd  take  distribntively  as  purchasers,  so  as  to  give  the 
legatee  an  interest  lor  life  only,  with  remainder  to  his  chil- 
dren or  heirs  as  tenants  in  common.    In  Jacobs  v  Amyatt^  4 
Bro.  Ch.  Ca.  542,  the  bequest  was  to  Lucy  Cook  for  life,  and, 
after  her  decease,  to  the  heirs  of  her  body  lawfully  begotten, 
equally  to  be  divided  between  them,  share  and  share  alike  ; 
the  words  "heirs,  <kc."  were  held  to  be  words  of  purchase 
and  not  words  of  limitation.    To  the  same  effect,  see  also  13 
Ves.  479.    1  Mad.  376.  2  Rop.  on  Leg.  354, 355.  In  the  case 
now  before  us,  by  force  of  Ihe  superadded  words,  "equal- 
ly to  be  divided,"  it   is  obvious  that  the  testator  intended, 
that,  after  the  death  of  his  son,  the  legatees  should  take  dis- 
tribntively and  as  purchasers,  and  not  in  succession  as  heirs, 
but  together  as  children.      Target  v    Gaunt,  1  P.  Wms. 
432.     I  Rop;  on  Leg.  86.     The  decision  that  wns  made  in 
the  case  of  Jesson  v  Wright,  (2  Bligh  1,)  extended  the  rule 
in  Shelley's  case  to  a  devise  of  lands,  couchedin  words  like 
those  contarned  in  this  case.     The  devise  there  was,  to  WiU 
Ham  for  life,  and,  after  his  decease,  to  the  heirs  of  his  body^ 
in  such  shares,  ^c.  as  hq  shall  appoint ;   and  for  want  of 
such  appointment  to  the  heirs  of  the  body  of  Willicnnf 
share  and  share  alike  as  tenants  in  common.      Held,  that 
William  took  auestate  tail.    Mr.  Roper  has  noticed  this  case 
at  the  foot  of  his  pagQ,   (2  Roper,  354,)  to  shew  that  it  had 
not  escaped  his  observation,  and   that  it  did  not  affect  the 
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previous  decisions  relative  to^  legacies  of  personal  property,  Daeember 

when  to  words  of  limitation,  such  as  "heirs,"  or  "  heirs  of 

the  bod/,"  were  su()eradded  expressions  or  sentences,  such  Swain 
as  have  been  bofore  mentioned.  And  that  in  such  bequests 
of  personalty,  the  rule  in  Shelly's  case  would  not  be  appli- 
cable. Tlie  superadded  words  <*equally  to  be  divided,"  dis- 
tin^ish  the  case  now  before  the  court  from  that  of  Ham  v 
Ham,  1  Dev.  &  Bat.  Eq.  698. 

We  accordingly  rejrret,  that  in  a  case  tiiat  was  before  the 
court  at  the  last  Term,  Bradley  v  JoneSy  2  Ired.  Eq.  Rep. 
245,  the  effect  of  these  words,  <<  equally  to  be  divided  among 
the  heirs  ot  her  body,"  after  a  previous  limitation  to  the  mo- 
ther expressly  for  lifey  was  overiooked.  The  case  was  not 
argued  for  the  children,  and  so  the  point  was  not  brought  to 
our  notice,  and  was  inadvertently  passed  over  by  ourselves. 
The  best  atonement  that  can  be  made  for  the  error  is,  to  seek 
the  first  opportunity  to  acknowledge  it ;  and  we  deem  it  for- 
tunate that  one  has  occurred  so  soon,  that  it  can  be  done  be- 
fore much  mischief  can  have  arisen  from  it.  We  now  do 
so,  by  affirming  this  judgment  on  the  strength  of  those 
words. 

« 

The  case  might  also  be  considered  upon  the  other  words, 
'<if  he  should  die  leaving-  heirs  lawfully  begotten  of  his 
body,"  then  to  them,  but  <*  if  he  sliould  not  leave  heirs  as  a- 
bove,"  then  over  to  the  testator's  surviving  children,  as  crea- 
ting a  contingeut  limitation  with  a  double  aspect;  which,  in 
relation  to  personal  property,  might  confine  the  interest  to 
James  for  life,  and  then  vest  it  in  his  issue,  as  a  class  of  per- 
sons, existing  at  lames'  death,  taking  as  purchasers,  or  to  his 
brothers  and  sisters,  as  the  event  might  happen,  as  to  his 
leaving  or  not  leaving  issue  living  at  the  time  of  his  death. 
But  as  the  point,  on  which  the  case  has  already  been  eon^ 
sidered,  is  a  clear  one,  we  do  not  think  it  necessary  to  say 
any  thing  upon  this  last,  bat  leave  it  uolouehed. 

P«R  CuHUM.  Judgment  affirmed. 
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DAVm  CARPENTER  «.  WILLIAM  WHITWORTM. 

Dtfeamber  Under  the  proceasiomng  act,  (Rev.  Slat  c  91,)  when  one  of  the  parties  o1>  ' 

18440.         jects  to  the  processioner's  proceeding,  the  processioner  must,  in  his  return  to 
"  the  court,  state  "all  the  circumstances  of  the  case,"  as  for  instance,  the  na- 

tore  of  the  objection,  the  line  or  liiies  claimed  by^  eadi  paitj,  dec    If-h* 
does  not,  the  report  is  invalid,  aitd  should  be  quashed. 
The  case  of  Wiison  ▼  Shufard,  I  Muiph.  504,  cited  and  approTed. 

Appeal  by  the  defendant  from  the  Superior  Court  of  Law 
of  Cleaveiand  county,  at  Fall  Term,  1842,  his  Honor  Judge 
Pearson  presiding. 

The  nature  of  the  proceedings  and  (be  questions  involved 
in  this  case  are  fully  stated  in  the  opinion  delivered  in  this 
court. 


Boyden  aod  /.  H.  Bryan  for  the  plaintiff. 

Hoke  for  the  defendant. 

• 

Gaston,  J.  The  record  states  that,  at  the  August  Ternij 
1839,  of  the  County  Court  of  Lincoln,  Thomas  Wilson,  n 
pfocessioner  of  said  county,  returned  a  report  to  the  court, 
that  on  the  8th  of  August,  1839,  he  had  been  previously 
called  upon  by  David  Carpenter  *<  to  procession  a  tract  cf 
land  lying  on  the  waters  of  the  Suck  Fork  of  Buffalo  Creeki 
adjoining  lands  of  Anderson  Matthews,  William  Whitworth, 
Martin  Hoyle  and  others,  containing  150  acres  of  land  origi* 
Daily  granted  to  John  Caruth,  by  patent,  dated  the  20tb  of 
December,  1796,  and  conveyed  to  the  said  Carpenter,  ns  by 
records  will  more  fully  appear;"  that  he  commenced  "at a 
Post  Oak|  the  beginning  corner  of  said  tract,  and  ran  thence 
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South  176  poles  to  a  stake,  thence  with  William  Whitworth's  Deeember 

184S 

line  of  a  deed  made  to  the  said  Whitworth  by  William  Kil-  ' 

liam,  bearing  date  the  2d  of  March,  1790,  thence  East  nine-  Carpenter 
ty-seven  and  a  half  poles."  when  William  Whitworth  for- ^^1^^^,,)]^ 
bade  him  "  to  run  [any  further  along  said  line  to  go  to  the 
stake  the  third  corner  of  said  patent."  It  further  appears, 
that  thereupon  five  persons  were  appointed  commissioners 
to  settle  said  disputed  line  or  lines;  that  these  commissioners, 
with  the  processioner,  afterwards  made  a  report  of  their  pro- 
ceedings to  the  court,  and  that  exceptions  were  taken  there- 
to, and  the  report  set  aside.  A  new  county,  Cleaveland, 
having  by  an  act  of  the  Legislature  been  erected,  and  the 
land  in  dispute  lyinof  withiu  the  limits  thereof,  the  cause  was 
then  tmsferred  to  the  County  Court  of  Cleaveland,  andthere, 
at  the  August  Term,  1841,  it  was  ordered,  that  a  new  jury 
be  summoned  to  go  upon  the  premises  with  the  processioq- 
er,  naming  five  persons,  and  Jacob  Conner  processioner.—^ 
To  the  January  Term,  1842,  the  said  processioner  and  com- 
missioners, or  jury,  made  theit  report ;  wherein  is  set  forth 
a  plat  of  the  lines  run,  and  thereunder  it  is  stated,  that  they 
did  meet  <<  on  the  19th  of  November,  at  the  beginning  cor- 
ner, and  were  duly  sworn  and  did  proceed  as  follows,  begin- 
ning at  a  post-oak,  and  ran  thence  South  186  poles  to  a ' 
stake,  thence  East  46  poles  to  said  William  Whitworth's  old 
corner,  thence  with  Whitworth's  line  East  124  poles  to  a 
stake,  and  we  here  run  and  marked  the  said  lines,  and  pro- 
cessioned.as  above  described."  This  report  is  suh^ribed  by 
the  processioner  and  commissioners,  and  upon  it  is  indorsed, 
but  without  signatures  thereto,  «  We  the  undersigned  find 
the  above  in  favor  of  David  Carpenter."  To  this  report  ex- 
ceptions were  t»ken  on  the  part  of  Whitworth,  first,  for  that 
the  jury  had  disregarded  a  continued  possession  by  the  de- 
fendant of  more  than  forty  years,  which  gave  him  a  risfht  to 
the  land  at  the  point  where  he  had  stopped  the  processioner^ 
2ndly,  for  that  the  jury  had  extended  the  first  line  of  the 
pueut,  which  called  to^  run  South  160  poles  to  a  post-oak 
twenty-six  poles  farthef  to  a  stake,  without  any  proof  where 
the  post-onk  had  stood,  dnd  run  from  the  termination  of  this 
line,  thus  improperly  extended  46  poles,  to  what  (hey  termed 
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^^^^'j*'  Whit  worth's  line,  and  thence  124  poles,  whereas  ihejr  should 

l_have  stopped  the  first  line  at  the  distance  called  for  in  the 

Gwpeniar  plaintiff's  patent,  150  poles,  and  thence  have  run  East  144 
WhiiwOTifaP^'^  to  his  next  corner,  Whitwortii's  line,  caHcd  for  in  his 
patent,  not  being  a  well  known  or  marked,  but  nn  open  line, 
to  be  ascertained  by  survey ;  and,  if  this  had  been  done, 
they  would  not  have  reached  the  point  where  the  proees- 
sioner  was  stopped ;  and  3dly,  because  the  jury  had  totally 
disregarded  the  calls  of  the  plaintiff's  deed  and  tnade  new 
corners,  and  added  orle  call  and  one  line.  The  record  pro- 
ceeds to  state,  that,  the  case  coming  on  to  be  considered  by 
the  court,  the  exceptions  were  overruled  and  judgment  ren- 
dered that  the  plaintiff  recover  his  costs  from  the  defendant, 
and  thereupon  the  defendant  appealed  to  the  Superior  Court, 
and,  the  judgment  being  there  affirmed,  the  defendant  ap- 
pealed therefrom  to  this  court.  The  record  does  not  shew 
how  these  exceptions  were  heard  below,  or  upon  what 
ground  they  were  overruled.  If  it  were  established  or  ad* 
,  mitted,  or  we  could  assume,  that  the  matters  of  fact  alleged 
in  the  exceptions  were  true,  we  then  could  determine  whe* 
ther  they  were  valid  in  law.  But  they  are  presented  to  us 
merely  as  the  allegationf)  of  the  party  excepting ;  they  are 
not  admitted,  nor  is  any  thing  shewn  from  which  we  could 
infer  that  they  were  true.  Even  the  calls  of  the  patent  or 
deed,  under  which  the  plaintiff  claimed,  are  not  set  forth, 
except  in  the  exceptions,  and  that  only  partially,  so  that  we 
cannot  see  that  the  commissioners  did  extend  his  lines  or 
disregard  these  calls.  We  do  not  know  whether  Wbitworth 
had  the  continued  possession,  or,  if  he  had,  under  what  claiip 
x»f  title  he  so  possessed.  We  have  not,  therefore,  the  means  of 
'  ascertaining  whether  the  exceptions  be  or  be  not  well  found- 
ed, whether  the  award  of  the  freeholders  be  right  or  wrong; 
and,  if  nothing  else  appeared,  it  would  be  our  duty  to  affirm 
the  judgment  of  the  Superior  Court,  simply  because  of  our 
inability  to  discover  that  there  is  error  in  it,  and  of  the  legal 
presumption  that  it  is  not  erroneous.  But  objections  have 
been  taken  here*by  the  appellant,  which  do  not  appear  t9 
have  been  raised  below,  and  one  of 'tliese,  we  think,  renderf 
it  impossible  for  us  to  affirm  the  judgment* 
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The  practice  of  processioning  lands,  though  recognized  ^^^^^ 

in  our  statutes  for  more  than  a  century,  has  lor  many  years ; — 

been  so  generally  disused,  that  few  of  the  profession  or  of  ^•'P**'**' ^ 
the  bench  can  claim  to  be  familiar  with  the  law  respecting  Whitwoith 
it.  The  express  enactments  about  it  may  be  thus  summarily 
stated.  In  each  county  districts  are  required  to  be  laid  off 
for  having  processioned  the  lands  of  such  persons  as  shall 
desire  it,  and,  m  each  district,  a  person  capable  of  surveying 
shall  be  appointed  processioner,  who  shall  take  an  oath  for 
the  faithful  performance  of  bis  duties.  The  proprietor  of 
any  tract,  wishing  to  have  it  processioned,  is  required  to  give  a 
previous  notice  of  ten  days  to  all  the  persons  having  adjoin- 
iog  tracts ;  the  processioner  shall  make  out,  snbscrihe  and 
return  to  the  County  Court,  with  a  copy  of  the  notices,  a 
certificate,  in  words  of  full  length,  for  each  tract  of  land  pro- 
ce?sioned,  containing  the  claimant's  name,  the  quantity  of 
acres,  the  corners,  and  the  number  of  poles  contained  in 
each  line,  and  the  clerk  shall  record  the  certificate. 

It  is  delarcd  that  every  person,  whose  land  shall  be  twice 
processioned,  shall  be  deemed  and  adjudged  the  owner  of 
the  said  land,  and,  upon  any  suit  commenced  for  such  land, 
the  party  in  possession  may  plead  the  general  issue,  and  give 
the  act  in  evidence.  It  is  also  provided,  that  where  a  line 
is  disputed,  and  the  processioner  is  forbidden  by  a  party  in- 
terested in  the  event  of  the  processioningf,  to  proceed  further 
in  running  and  marking  the  same,  it  shall  be  the  duty  of  tho 
processioner  to  report  the  same,  stating  truly  all  the  circum- 
stances of  the  case,  with  the  name  of  the  person  who  for- 
bide  the  proceedings,  to  the  next  County  Court,  and  the 
court  shall  appoint  five  respectable  freeholders,  to  appear 
with  the  processioner  on  the  line  or  lines  so  disputed,  who 
shall  proceed,  ofter  being  duly  sworn  by  the  processioner  or 
a  justice  of  the  peace,  to  do  equal  right  and  justice  between 
the  contending  parties,  to  establish  snch  disputed  line  or 
lines  as  shall  appeor  to  them  right,  and  procession  the  same, 
and  mcike  report  of  their  proceedings  to  the  next  court,  who 
flhall  cause  the  same  to  be  recorded.  Now  it  would  seem  in- 
dispensable, where,  in  the  course  of  a  processioning,  a  di»» 
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Deeembecpute  arises  with  one  of  the  persons  notified,  and  the  clainsanl 
■  wishes  ihe  dispute  to  be  thus  decided,  that  the  certificate 

Carpenter  should  set  forth  enough  to  shew  thereon  what  (he  subject  of 
Wfaitworth ^'^P^^®  is-^that  is  10  say,  the  respective  claims  and  allfga« 
tions  of  the  contending  parties— so  that  the  matter  may 
plainly  appear  upon  whicb  they  are  at  issue.  Technical 
forms  are  not  indeed  required,  but  in  the  language  of  the 
act,  <^all  the  circumstances  of  the  case,"  which  must  mean 
all  the  things  controverted,  shall  be  truly  set  forth.  There 
will  then  be  constituted  between  the  parties  a  cause  of  re- 
cord,  so  that  when  the  proceedings  therein  of  the  appointed 
tryors  shall  be  recorded,  the  decision^  of  the  right  in  contes* 
tation  will  appear.  It  is  insisted  on  the  part  of  the  appel- 
lant, and  as  we  think  correctly,  that  this  was  not  done  in 
the^cose  before  us.  All  that  the  certificate  states  is,  that 
after  the  processioner  had  run  from  a  post-oak,  the  beginning 
corner  of  a  tract  of  150  acres,  originally  granted  to  John 
Caruih,  and  by  hrm  conveyed  to  the  claimant,  South  176 
poles  to  a  stake,  he  ran  then  with  Whitworth's  line  of  a 
deed  made  to  l>im  by  William  Killiqm)  thence  East,  ninety* 
seven  and  nn  hajf  poles,  when  Whitworth  forbade  him  to 
run  further  along  said  line  to  go  to  the  stake,  the  third  corn- 
er of  the  patent — but  why  he  forbade,  and  how  far  the  claim- 
ant insisted  that  the  processioner  should  go — whether  the 
dispute  was  about  the  first  line,  or  as  to  the  corner  from 
which  the  processioner  was  running  or  the  direction  or 
length  of  the  second  line,  does  not  appear  upon  the  certifi- 
cate. The  pleadings  of  the  parties  arc  not  made  up  so  as 
to  justify  the  appointment  of  the  freeholders  to  try  the  con- 
troversy.     Wilson  V  S/urford,  3.Mur.  504. 

Upon  these  principles  and  the  authority  of  the  case  re- 
ferred to,  we  are  of  opinion  that  the  order  ought  to  have 
been  quashed,  had  a  motion  for  that  purpose  been  submitted 
in  apt  time  by  the  appellant.  After  the  tedious  and  expen- 
sive proceedings,  which  have  since  taken  place,  it  is  with  re- 
luctance we  listen  to  an  objection  to  the  judgment,  which 
should  have  been  presented  it:  the  course  of  the  cause,  and 
at  an  early  period  of  the  litigation.     But  the  defect  is  so  rad- 
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ical,  affecting^  the  constitution  of  the  canse  in  the  court  be-  December 

low,  that  we  cannot  eren   now  disreorard   it,  and  therefore  ' 

must  reverse  the  judu^ment  there  rendered    with  costs  to  che  Carpenter 
appellant  in  this  court.     But,  in  analogy  to  the  cases  where  ^j^j^^,^ 
ajnd<ifnnent  is  arrested  merely,  we  shall  render  no  ju()gment 
in  lieu  o(  that  so  reversed.      The  parties  will  then  have  to 
pay  each  his  own  costs  incurred  before,  and  the  appellee 
may,  if  he  pleases,  commence  his  pioceedings  de  novo. 


Pes  Curiam.  Judgment  reversed. 
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ROBERT  GREEN  M.  DAVID  HARRIS. 

_  i 

December  'I^o  only  thing,  that  giyes  weight  to  the  dedaratioiui  of  a  party  to  a  auit  in  hie 
1842.  own  favor,  is,  that  they  are  made  in  the  presence  of  the  person  interested  to 

"""""""^     deny  them  and  arc  not  contradicted. 

No  length  of  possession  by  a  bailee,  as  such,  will  bar  the  right  of  the  bailor ; 
and,  if  the  bailment  be  admitted,  during  the   longest  enjoyment,  a  title  in 
the  possessor  cannot  be  presumed  from  the  possession. 
A  bailee  may  turn  his  possession  into  a  tortious  and  adverse  one ;  but  then 
there  must  be  some  drmand  or  effort  of  the  bailor  to  regain  the  possession, 
and  a  refusal  or  resistance  on  the  part  of  the  bailee,  or  some  act  must  be 
done  by  the  bailee  changing  the  nature  of  tlie  possession. 
But  the  naked  declaration  of  a  bailee,  that  he  claimed  the  property  in  his  own 
right,  without  any  change  of  the  possession  and  without  any  demand  or 
wish  to  resume  the  possession  by  the  kailor,  although  such  declaration  be 
public  or  made  even  to  the  bailor  himself,  will  not  instantly  terminate  tha 
bailment  and  immediately  convert  the  possession  into  an  adverse  one. 
Though  a  beiilee  in   possession  may   mttntain   an  action  of  detinue  against 
mere  wrong-doers,  yet  persons,  who  claim  under  the  will  of  the  alleged 
bailor,  are  not  to  be  considered  as  wrong-doers,  against  whom  the  bailee  may 
on  that  account  maintain  this  action  agflint  them. 
The  cases  oi  Mitchell  v  Cheeves,  %  Hay.  126.    Dameron  v  Clay,  2  Dev.  £q. 
1 7.    Darden  v  Allen,  1  Dev.  466.    Palmer  v  Faucett,  2  Dev.  240.     Hill 
V  Hughs,  1  Dev.  &  Bat  320.     PoweU  v  Powell,  1  Dev.  &  Bat,  Eq.  379.— 
Martin  v  Hardin,  2  Dev.  &  Bat  604,  and  Collier  v  Poe,   I  Dev.  Eq.  55, 
cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Montgomery 
County,  at  Fall  Term,  1942,  his  Honor  Judge  Dick  pre- 
siding. 

This  was  an  action  of  detinue  for  four  slaves,  to-wit, 
Matilda  and  her  three  sons,  Jerry,  Sam  and  Doctor, 
commenced  in  Jamiary,  1840,  in  which  possession  by  the 
defendant  and  a  demand  by  the  plaintiff  immediately  before 
bringing  the  action  were  admitted.    The  plaintiff  introduced 
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tfiro  witnesses,  Britton  Cbfippell  and  John  Chappell,  who  December 
stated,  that  in  the  year  1798,  the  plaintiff  was  in  possession        ^^' 
of  Matilda,  and  that  the  other  three  slaves  named  in  the  dec-    Green 
laration  are  reputed  to  be  the  issue  of  Matilda — that  the    Qg^ 
plaintiff  retained,  from  the  year  1798,  the  possession  of  Ma- 
tilda^  then  a  girl,  and  her  sons  sued  for  from  their  birth,  un- 
til just  befpre  the  bringing  of  this  action— that  the  first  wife 
of  the  plaintiff  was  Nancy,  the  daughter  of  Joshua  Harris; 
And  the  plaintiff  here  rested  his  case*      The  defendant  then 
introduced  Howell  Harris,  who  stated  that  he  was  the  son 
of  old  Joshua  Harris,  who  formerly  resided  in  this  county, 
and  removed  many  years  ago  to  Georgia — that,  about  the 
year  1795,  or  1796,  the  plaintiff  intermarried  with  Nancy, 
the  daughter  of  the  said  Joshua  Harris — that,  about  two 
years  after  the  marriage,  Nancy  bad  a  child — that  witness 
was  then  living  with  his  father,  who  called  Matilda  and  said* 
to  her,  '^  Go  over  to  Bob  Green's  and  nurse  for  my  daugh- 
ter"— that  Matilda  then  went  to  the  plaintiff 's  and  continu- 
ed in  his  possession,  with  the  exceptions  hereinafter  men- 
tioned, until  within  a  few  days  of  the  bringing  of  this  ac* 
tion,  when  she  and  her  sons  came  to  the  witness'  house, 
where  Olive  Green  was  at  that  time  staying — that  he  did  not 
know  how  they^came  there — that  Nancy,  the  wife  of  the 
plaintiff,  died  about  the  year  1805 — that  he  thinks  the  last 
visit  old  Joshua  Harris  made  to  this  country,  was  in  the  fall 
of  }812— that  Nancy,  the  first  wife  of  the  plaintiff,  left  four 
children,  to- wit,  Olive,  Betsy,  Fady  and  Nancy,  the  two  last 
named  of  whom  married  many  years  ago  and  removed  to 
Kentucky,  and  are  now  married  women — that  about  seven 
years  ago  he  heard  the  plaintiff  say  that  Matilda  and  her 
children  did  not  belong  to  him,  but  belonged  to  his  four 
daughters  by  his  first  wife,  to  whom  they  had  been  given  by 
the  will  of  their  grandfather,  old  Joshua  Harris— -thaf  this 
was  about  seven  years  after  the  death  of  old  Joshua  Harris— 
that  the  plaintiff  said  he  had  a  right  to  the  negroes  by  pos- 
session, and  that  he  ought  to  have  some  of  them  for  raising 
them — ^that  Betsy,  Fady  and  Nancy  lived  with  the  plaintiff 
till  they  were  married — that  Olive,  who  is  now  about  45 
years  of  ago,  lived  with  the  plaintiff,  but  was  away  from  him 
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DeoemberaboutSyears— that  the  plaintiff  gave  Olive,  when  she  left 
hinij  Matilda  and  her  child  Doctor,  but  Olive  was  not  satis- 
^Siwen  fied,  and  the  plaintiff  gave  her  Lucy,  a  daughter  of  Matilda, 
jSUxoM.  A°^  her  son  Richmond,  the  plaintiff  taking  back  Matilda 
and  Doetor — that  the  witness  hired,  for  Olive,  Lucy  and 
Richmond  to  the  plaintiff  for  one  year,  for  16  dollars,  and 
the  next  year  hired  them  to  Zaehariah  Hogan  for  12  doU 
lars — that  Olive,  after  being  away  about  three  years,  return- 
ed to  the  plaintiff's,  taking  with  her  Lucy  and  Richmond, 
and  remained  tliere  until  about  three  years  ago — that  Ma- 
tilda when  she  first  went  to  the  plaintiff's  was  a  very  small 
girl — that  Dr.  Ewing,  as  agent  for  Olive,  hired  to  the  defen- 
dant the  negroes  sued  for  not  lonsf  before  the  bringing  of  this 
action,  at  first  for  two  weeks.  The  defendant  then  introdu- 
-  ced  Zaehariah  Hogan,  who  stated,  that  about  7  or  8  years 
ago,  he  hired  from  Howell  Harris,  Lucy,  Richmond  and  an 
infant  child  of  Lucy  for  one  year,  for  $12 — ^that  the  plaintiff 
said  to  the  witness  that  he  had  given  Olive,  Matilda  and 
Doctor,  and  took  them  back  and  gave  her  Lucy  and  chil- 
,  dren — ^that  they  said  he  could  not  hold  the  negroes,  but  he 
thought  he  ought  to  have  a  part  of  the  negroes  for  raising 
them,  and  asked  witness  if  he  did  not  think  he  ought  to  have 
a  share  of  them.  Niel  McLeod,  a  witness  for  the  defendant, 
stated  that  his  brother  John  McLiCod  married  Fady,  the 
daughter  of  the  plaintiff,  by  his  first  wife  Nancy — that  the 
plaintiff  gave  John  a  girl  named  Edy — that  the  plaintiff  after- 
wards proposed  to  John  to  lend  him  Winny,  one  of  the  chil- 
dren of  Matilda — that  John  replied  that  he  would  not  take  her 
as  >a  loan,  but  only  in  right  of  his  wife  under  the  will  of  old 
Joshua  Harris — ^th'tt  the  plaintiff  then  said,  "  that  is  right, 
John,  but  I  ought  to  have  some  of  them  for  raising  them" — 
that  the  plaintili  then  gave  John  Winny,  the  latter  consent- 
ing to  claim  no  more  of  the  negroes — that  John  afterwards 
sold  Winny  to  the  plaintiff — that  this  was  about  the  year 
1819  or  1820.  Roderick  McLinden,  a  witness  for  the  de- 
fendant, stated  that  he  heard  John  McLeod  claiming  negroes 
in  right  of  his  wife  from  the  plaintiff,  who  did  not  deny  the 
right  claimed — that  McLeod  afterwards  got  Winny,  and  the 
plaintiff  got  her  again.    William  Hogan,  a  witness  for  the 
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defendant  stated,  that  on  the  birih  of  one  of  Matilda's  chil-  December 

dren,  he  observed  to  the  plaintiff  that  Matilda  would  make  ' 

him  rich,  and  the  plaintiff  replied  they  would  not  do  him  Green 
much  good,  that  when  the  children  grew  up  he  would  have  Qi^rru. 
to  let  them  go — ^that  this  conversation  took  place  about  26  or 
27  years  ago,  while  the  plaintiff  was  a  widower — ^that  the 
witness  always  knew  Matilda  in  the  possession  of  the  plain- 
tiff, and  he  treated  her  as  his  own  slave.  Doctor  Ewing,  a  * 
witness  for  the  defendant,  stated  that,  in  the  fall  of  1825,  or 
beginning  of  1826,  he  heard  one  Williams  mention  to  the 
plaintiff  that  he  had  lent  to  one  Woolley  a  negro  girl,  and 
that  he  had  been  raising  negroes  for  other  people — that  the 
plaintiff  said  he  held  a  negro  under  the  same  circumstances, 
that  after  he  had  married  old  Joshua's  daughter,  he  lent  the 
plaintiff  a  negro  girl,  that  old  Joshua  always  claimed  and 
owned  the  negroes,  that  old  Joshua  had  given  the  negroes  by 
will  to  the  plaintiff's  four  daughters  by  his  first  wife,  that  old 
Joshua  had  given  Till  and  her  increase  to  the  plaintiff's  four 
daughters,  that  the  plaintiff  had  no  right  to  the  nej^roes,  but 
would  raise  them  for  his  daughters — that  the  plaintiff  also 
said,  that,  after  the  death  of  his  first  wife,  old  Joshua  wished 
to  take  away  the  negroes,  but  the  plaintiff  promised  to  keep 
them  for  Harris,  and  raise  them  for  the  plaintiff's  daughters, 
and  he  was  permitted  to  retain  them.  The  defendant  had 
several  witnesses  in  Court,  by  whom,  he  stated,  he  expected 
to  prove  various  declarations  of  old  Joshua  Harris,  made 
publicly  and  openly  on  numerous  occasions,  but  none  of 
them  in  the  presence  of  the  plaintiff,  beginning  in  the  year 
1801,  and  ending  in  the  last  of  the  year,  1812,  that  he  own* 
ed  Matilda,  that  he  had  only  lent  her  to  his  daughter  Nancy 
Green,  to  assist  her  in  nursing  her  first  child,  and  that  old 
Joshua  before  he  removed  to  Georgia,  resided  within  three 
miles  of  the  plaintiff. 

The  evidence  of  Harris'  declarations  so  made  was  object- 
ed to  by  the  plaintiff,  and  excluded  by  the  court.  Grigsby 
Rush,  a  witness  for  the  defendant,  stated  that  he  knew  old 
Joshua  Harris,  and  knew  that  Matilda  was  his  slave — that 
Joshua  Harris  is  dead — that  in  the  winter  of  1838  witness 
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^  m^^^'  was  at  the  house  oi  tlie  plaintiff,  who  stated  that  he  had 
^1.  given  McLeod,  Sbamweii  and  Harris  each  two  of  the  ne- 


Green  groes,  and  that  if  they  would  take  Olive  to  Kentucky,  he 
Haxrls.  would  give  up  all  the  negroes  except  two — that  Howell  Har- 
ris persuaded  the  plaintiff  to  give  up  all  the  negroes,  and 
the  plaintiff  replied,  he  would  not  say  so  then,  but  he  did  not 
know  what  he  might  do  if  they  came  in,  that  he  had  been 
at  much  trouble,  and  ought  to  have  some  compensation — 
that  the  plaintiff  did  not  then  set  up  any  other  claim  to  the 
,  negroes,  but  compensation  for  his  trouble — that  Harris  mar- 
ried Betsey,  the  daug4iter  of  the  plaintiff,  McLeod  married 
Fady,  and  Shamwell  married  Nancy.  John  Christian,  a 
witness  for  the  defendant,  stated  that  he  knew  that  old  Joshua 
Harris  let  his  daughter  Nancy  have  the  girl  Matilda,  but  on- 
ly on  loan — ^that  Joshua  Harris  always  claimed  the  owner- 
ship of  Matilda — ^that  the  plaintiff  frequently  complained  of 
keeping  the  girl  as  a  loan.  The  defendant  then  introduced 
the  will  of  old  Joshua  Harris,  in  one  clause  of  which  he 
says :  "  I  give  Tilda  and  her  increase  to  my  daughter  Nancy 
Green's  children."  The  will  was  dated  the  29ih  of  Janua- 
ry, 1816,  and  was  proved  at  January  Sessions  of  the  Court 
of  Ordinary  of  the  county  of  Jones,  in  the  State  of  Geor- 
gia. Executors  were  named  in  the  will,  but  the  record  did 
not  shew  their  qualification. 

The  plaintiff  then  introduced  David  Green,  who  stated 
that  he  was  a  brother  of  the  plaintiff— that  he  knew  MatiU 
da  forty-five  or  filly  years  ago  in  possession  of  the  plaintiff, 
and  thai  she  so  continued  till  the  death  of  the  plaintiff's  first 
wife — ihat  he  then  heard,  lor  the  first  time,  some  complaint 
about  Matilda — that  more  than  forty  years  ago  old  Joshua 
Harris  said  to  William  Green,  father  of  the  plaintiff,  "  Dam 
it,  William,  why  dont  you  give  as  much  to  Bob  as  I  have 
given  to  my  daughter?"  To  which  William  Green  replied, 
*<4f  I  were  to  give  all  my  children  a  negro  each,  I  should 
have  none  left  for  myself — that  when  Matilda  first  went  in- 
to the  possession  of  the  plaintiff,  his  wife  had  no  child,  Ma- 
tilda being  very  small.  Joel  Green,  a  witness  for  the  plain- 
tiff, stated,  that  he  knew  Matilda  in  the  possession  of  the 
plaintiff  46  or  60  years  ago — ^that  at  William  Green's,  and 
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before  the  plaintiff's  wife  had  a  child,  he  heard  a  cOnversa-  December 
tion  between  old  Joshua  Harris  and  the  father  of  the  plain-    ^^^^' 
tiff,  in  which  the  former  said  to  the  latter,  «'  Darn  it,  Wil-    Green 
Ham,  why  dont  you  give  Bob  a  negro  as  well  as  I  have    h^^^ 
done?" — ^that  David  Green  was  not  present  at  this  conver- 
sation.    William  Pomar,  a  witness  for  the  plaintiff,  stated, 
that  he  heard  Joshua  Harris  say,  at  Steel's  store,  46  years  ago 
or  more,  that  he  had  two  daughters  married,  one  to  tlie  plaintiff 
pnd  one  to  John  Christian,  and  he  had  given  to  each  of  them 
a  negro  girl— that  Harris  was  a  bragging,  drinking  roan, 

but  had  not  been  drinking  then  enough  to  hurt  him that 

he  had  heard-lhe  plaintiff  tell  John  McLeod,  that  he  had 
given  Ills  (McLeod's)  wife  one  negro,  that  she  was  a  cripple 
and  he  would  give  her  another  to  mako  her  equal  with  the 
rest — that  the  witness  did  not  hear  McLeod  dispute  the  fact, 
or  make  any  objecti6n.  James  Green,  a  witness  for  the 
plaintiff,  stated  that  he  was  a  son  of  the  plaintiff,  by  his  se- 
cond marriage — that  the  negroes  had  been  in  the  possression 
of  the  plaintiff  as  long  as  he  could  remember — that  he  heard 
the  plaintiff  say  to  Olive  Green,  10,  12  or  16  years  ago,  that 
the  negroes  were  his,  and  he  would  do  with  them  as  he  pleas- 
ed— that  the  plaintiff  gave  to  Olive  Matilda  and  Doctor,  and 
she  was  not  satisfied — that  thr  plaintiff  took  them  back,  and 
gave  her  Lucy  and  Richmond.  Thomas  Pemberton,  a  wit- 
ness for  the  plaintiff,  stated,  that  he  had  heard  various  con- 
versations between  the  witness,  Howell  Harris,  and  the  plain- 
tiff, in  which  the  plaintiff  claimed  the  negroes  as  his  own 

that  the  witness  also  heard  various  conversations  between 
old  Joshua  Harris  and  the  plaintiff,  sometime  between  18<K> 
and  1812,  in  which  Harris  contended  that  the  negroes  should 
go  to  the  daughters  of  Nancy  Green,  and  the  plainfiff  in- 
sisted that  Harris  had  given  them  to  him,  that  they  were  his 

property,  and  he  would  do  will!  them  as  he  pleased that 

the  witness  was  also  present  at  a  conversation  between  the 
plaintiff  and  John  McLeod,  relative  to  the  negro  Winny, 
which  the  plaintiff  purchased  back  from  McLeod,  at  the 
time  of  the  execution  of  the  bill  of  sale ;  that  McIiCod  was 
in  embarrassed  circumstances,  and  was  obliged  to  sell  pro- 
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December  perty,  and  the  plaiutiff  said  that  the  negro  was  his,  bat  to  a- 
void  all  difficulty,  he  would  buy,  and  accordingly  did  so — 
Green  that  Nancy  Green  died  in  1805  or  1806. 
Harris.  '^^^  plaintiff  then  contended  that  Olive  Green,  under 
whom  the  defendant  claimed,  was  a  wrong  doer,  and  the 
plaintiff  must  recover  in  tin's  action,  on  his  possession — ^that 
if  this  be  overruled,  he  then  insisted  that  the  girl  Matilda 
had  been  given  to  him,  and  the  title  was  in  him — that  the 
bailment  had  been  determined  by  the  declarations  of  the 
plaintiff,  as  stated  by  Thomas  Pemberton  and  James  Green, 
and  that  his  subsequent  possession  barred  the  claim  of  Joshua 
Harris  to  the  negroes^  by  the  statute  of  limitations,  afid-also 
barred  uU  claiming  under  him  ;  and,  therefore,  by  virtue  of 
the  act  of  1820,  (Rev.  St.  c.  66,  s.  18.)  the  title  was  vested  in 
the  plaintiff. 

The  defendant  insisted  that  the  defendant  was  not  a 
wrong-doerj  but  claiming  a  title  under  a  will,  and  that,  from 
the  circumstances  of  the  case,  especially  the  lapse  of  time, 
the  assent  of  the  executors  to  the  legacy  was  to  be  presum- 
ed. He  also  insisted  that  the  girl  Matilda  was  not  given  but 
loaned  to  Harris,  and  that  the  bailment  continued  until  the 
defendant  got  possession  of  the  slaves — that  the  bailee  could 
not  determine  the  bailment  by  bis  own  mere  declarations  or 
acts,  and  that,  therefore,  the  statute  of  limitations  could  not 
have  protected  himi  nor  would  his  possession  ripen  into  a 
title  under  the  act  of  1820. 

His  Honor  charged  the  jury,  that,  previous  to  the  passage 
of  the  act  of  1806,  if  a  father,  on  his  daughter's  marriage 
or  shortly  thereafter,  put  a  negro  or  other  personal  property 
into  the  possession  oL  a  son-in-law,  it  was,  in  law,  a  gift,  un- 
less the  contrary  could  be  proven — that  if  the  plaintiff  bad 
proved  to  their  satisfaction  that  the  negro  Matilda  was  sent 
to  him  by  his  father-in-law,  Joshua  Harris,  shortly  after  his 
marriage  with  his  daughter,  and  that  be  had  continued  in 
possession  of  the  said  negro  from  the  year  1798  or  beforOi 
until  shortly  before  bringing  this  suit,  the  law  presumed  it 
was  a  gift,  and  it  was  incumbent  on  the  defendant  to  shew 
that  the  original  transaction  was  not  a  gift  but  a  loan.  And 
in  order  to  determine  that  point,  it  was  proper  for  them  to 
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fad  what  was  done  and  nndeialood  belwean  the  paitias,  at  ^^^^ 
the  time  the  nepro  went  into  the  poaaession  of  the  plaintifli  . 

and  if  they  found  it  was  a  gift  and  not  a^loan,  the  plaintiff  <^«a 
would  be  entitled  to  their  yerdict  But  if  they  found  the  o- 
riginal  transaction  was  a  loan  and  not  a  gift,  it  would  then 
be  proper  lor  them  to  enquire,  if  the  plaintiff  afterwards  ac- 
quired title  to  the  negro  Matiidar  and  her  increase,  and  with 
that  view  it  was  proper  for  them  to  consider,  what  took  place 
between  the  plaintiff  and  Joshua  Harris,  as  detailed  by  the 
witness  Thomas  Pemberton,  in  the  year  1806,  or  1807,  and 
if  they  believed,  as  that  wknesaslaledr  that  the  plaintiff  told 
Joshua  Harris  that  the  negro  Matilda  and  her  increase  were 
his  own  property,  and  he  would  do  with  them  as  he  pleased, 
and  Joshua  Harris  failed  to  sue  for  the  negroes  and  suffered 
them  to  remain  in  the  possession  of  the  plaintiff  more  than 
three  years  after  such  declarations  of  the  plaintiff,  the  plain- 
tiff  thereby  acquired  title  to  the  slaves^  MVi  was  entitled  to 
recover  in  this  action.  '  ^ 

The  plaintiff's  cocrnset  prayed  the  ccrun  to  instruct  the  ju- 
ry, that  possession  alone  was  sufficient  to  entitle  the  plaintiff 
to  recover  again&(t  a  wrong-doer  \  and  that  Olive  Green,  un- 
der whom  the  defendant  claimed,  was  a  wrong-doer,  as  she 
had  not  shewn  the  assent  of  the  executors  of  Joshua  Harris 
to  her  legacy.    The  court  declined  giving  these  instructions. 

The  jury  found  a  verdict  for  the  plaintiff  The  defend* 
ant's  counsel  moved  for  a  new  trial,  1st.  Because  his  Honor 
instructed  the  jury,  that  from  the  sending  of  Matilda  to  the 
plaintiff,  the  law  presumed  a  gift,  unless  the  defendant  shew- 
ed that  it  was  not  a  gift  but  a  mere  loan,  and  that  the  enqui- 
ry of  the  jury  was,  whether  it  was  understood  by  the  par- 
ties at  the  time  as  a  loan,  and  not  a  gift.  2ndly,  Because 
his  Honor  instructed  the  jury,  that,  if  they^  believed  the  tes- 
timony of  Thomas  Pemberton,  the  bailment  had  been  de- 
termined and  the  statute  of  limitations  attached,  and,  aflet 
three  years,  the  claim  of  Harris  was  barred,  and  the  operation 
of  the  act  of  1820  vested  the  title  in  the  plaintiff,  so  far  as 
those  were  concerned  under  whom  the  defendant  claims. 
3dly.  Because  competent  testimony  offered  by  the  defend- 
ant was  excluded. 

87 
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Qtdember     The  court  refused  to  grant  a  new  trial,  and  jud^jftoont  be- 
ing  rendered  pursuant  to  the  verdict,  the  defendant  appeal- 
Green    ed. 

Strange  ^  Mendenhall  for  the  plaintiff. 
Winston  for  the  defendant. 

RuFPiN,  C.  J.  The  counsel  for  the  defendant  has  given 
up  the  exception  taken  to  the  opinion  of  the  court  upon  the 
presumption  of  a  gift,  to  which,  indeed,  this  court  sees  no 
objection.  Mitchell  v  Checves^  2  Hay.  126.  Darner  on  v 
Clay,  2  Dev.  Eq.  17. 

As  we  conceive,  his  Honor  was  likewise  correct  in  reject- 
ing the  evidence  offered  of  Joshua  Harris'  declarations,  not 
made  in  the  presence  of  the  plaintiff.  It  is  a  general  rule, 
that  a  party's  declarations  are  not  evidence  for  himself,  un- 
less mad^  in  the  presence  of  the  opposite  party,  and  not  con- 
tradicted by  him.  The  dechirations  in  themselves  prove 
nothing  but  that  Harris  said,  he  had  bailed  the  negro  to  the 
plaintiff;  but  they  cannot  establish,  that  he  in  fact  lent  her. 
It  is  their  not  being  contradicted,  when  made  to  the  person 
interested  to  deny  their  truth,  that  gives  weight  to  them  as 
evidence  of  the  fact  declared.  '  The  evidence  was  therefore 
properly  ruled  out,  upon  the  grounds  both  of  irrelevancy 
and  incompetency. 

The  remaining  exception  of  the  defendant  relates  to  that 
part  of  the  instrifctions,  which  respects  the  character  of  the 
plaintiff's  possession,  afler  the  conversation  between  him 
and  Harris,  as  proved  by  the  witness  Pemberton.  That 
person  stated,  that  he  heard  frequent  conversations  between 
those  parties  between  the  years  1806  and  1812,  in  which 
Harris  contended  that  the  negroes  should  go  the  daughters  of 
his  deceased  daughter  Nancy,  the  former  wife  of  the  plain- 
tiff, and  the  latter  said,  that  Harris  had  given  them  to  him 
and  that  they  were  his  property,  and  he  would  do  with  them 
as  he  pleased.  Upon  this  part  of  the  case  the  judge  instruct- 
•d  the  jury,  that,  if,  from  all  the  evidence^  they  found  that 
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the  negro  Matilda  bad  been  originally  lenl  and  not  given,  December 
then  the  plaintiff  could  not  recover,  unless  he  afterwards  ac-_J_ 
quired  a  title  to  the  slaves  :  And  with  a  view  to  ascertain,    Green 
whether  the  plaintiff  had,  after  the  original  loan,  acquired  an    Henie. 
absolute  title,  the  jury  was  further  instructed,  that,  if  they 
belived  the  witness  Pemberton,  and  found  that  the  plaintiff 
told  Harris  that  the  negroes  were  his  own  property,  and  that  ' 

he,  the  plaintiff,  would  do  as  he  pleased  with  them,  then  the 
failure  of  Harris  to  sue  for  the  negroes  and  suffering  them 
to  remain  in  the  possession  of  the  plaintiff,  more  than  three 
years  after  those  declarations  of  the  plaintiff,  gave  the  title  to 
the  plaintiffj  and  he  ought  to  recover. 

We  have  to  premise,  that,  in  deciding  the  point  raised  by 
this  exception,  the  court  does  not  look  into  the  evidence  at- 
large,  with  the  view  of  seeing  whether,  upon  the  whole  of 
it,  a  verdict  might  not  or  ought  not  to  have  been  found  for 
the  plaintiff.  From  the  very  great  length  of  the  plaintiff's 
possession,  accompanied  by  a  frequent  claim  of  title  by  a 
gift  originally  made,  and  by  acts  of  apparent  ownership  in 
dividing  the  negroes  among  and  giving  them  to  his  children, 
a  presumption  of  such  gift,  or  of  any  thing  else  necessary  to 
constitute  a  good  title,  might  and  ought  to  be  deduced,  un- 
less opposed  by  the  very  clear  and  consistent  proof  of  an  o- 
riginal  bailment  and  oT  subsequent  recognition  of  it  from 
time  to  time  by  the  plaintiff.  But  while  we  hold  such  to  be 
the  law,  we  likewise  think,  that,  if  it  be  established  to  the 
entire  satisfaction  of  the  jury,  that,  in  fact,  Mr.  Harris  lent 
the  girl  Matilda  to  the  plaintiff  at  first,  and  the  effect  of  the 
length  of  possession  and  other  acts  of  apparent  ownership, 
as  presumptive  evidence  of  a  gift  subsequently  made,  be  re- 
pelled by  the  well  established  and  deliberate  acknowledg- 
ments of  the  plaintiff,  that  he  did  not  hold  for  himself,  but 
held  under  and  for  his  lather-in-Iaw,  or  for  his  own  children, 
to  whom  his  father-in-law  gave  them ;  then  the  plaintiff 
could  not  recover  from  one  of  his  children,  or  from  a  person 
claiming  under  the  child.  For  no  length  of  possession  by  a 
bailee,  as  such,  will  bar  the  right  of  the  bailor  j  and,  if  the 
tMiUment  bd  admitted  during  the  longest  enjoyment,  a  title  in 
the  possessor  cannot  be  presumed  from  the  possession.  Dor- 
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DtMmber  den  v  AUen^  I  Dev.  466.    Palmer  ▼  Fauceii,  2  Dot.  240* 

^'    Hill  V  Hughs,  1  Der.  &  Bat  320.     The  difficulty,  under 

OiMn    which  the  defendant  lies,  is  to  give  such  plain,  continued, 

Bwiii.    c<^nsi^D^  <^i>d  uncontradicted  evidence  of  the  plaintiff's  rc- 

knowledgntent  of  the  title  of  Harris  or  ot  bis  -children,  as 

^ill,  in  ihe  minds  of  the  jury,  overcome  the  fair  and  legal 

influence  of  an  uninterrupted  possession  of  more  than  forty 

years. 

From  the  tenor  of  the  instructicns  to  the  jury  and  of  the  de- 
fendant's exception,  we  are^  however,  to  consider,  that  the  ne« 
gro  was  not  at  first  given,  nor  at  any  other  time,  but  was,  in 
lact,  lent;  and,  assuming  that  to  be  eo,  his  Honor  held,  up- 
on the  testimony  of  Pemberton,  and,  as  if  that  was  all 
the  evidence  in  the  case,  that  the  plaintiff's  possession  for 
three  jrears,  without  suit,  after  he  told  his  bailor  that  the  ne- 
groes were  his  own  property,  and  that  he  would  do  with 
them  as  he  pleased,  gave  the  plaintiff  the  title  to  the  negroes. 
The  meaning  is,  that  by  those  declarations  the  party's  pos- 
session became  adverse,  and  was  protected  by  the  statute  of 
limitations,  and  was  ripened  into  the  absolute  title  by  the 
act  of  1820,  (Rev.  Stat  c.  65«  s.  18.)    Now,  fiom  (bat  posi- 
tion, as  an  isolated  point  in  the  case,  this  court  dissents. 
We  do  not  dispute,  that  a  bailee  may  turn  bis  possession  in- 
to a  tortious  and  adverse  one.    We  iiave  held  in  Martin  v 
Harden,  2  Dev.  &  Bat.  604,  that  a  demand  of  a  negro  by 
the  bailor,  and  a  refusal  by  the  bailee,  will  have  that  effect. 
In  Powell  V  Potffell^  1  Dev.  &,  Bat.  Eq.  379,  we  held,  that, 
where  slaves  were  given  by  parol  to  oi^e,  who  died  intestate, 
and,  in  the  division  of  the  donee's  slaves  amongst  his  next  of 
kin,  those  thus  given  were  allotted  in  the  share  of  one  of 
the  next  of  kin,  and  were  taken  into  possession  by  him  as  a 
part  of  his  share,  the  possession  taken  in  that  manner  was 
adverse  to  the  original  donor,  as  to  the  rest  of  the  worldi 
and  put  the  statute  of  limitations  into  operation.    We  con- 
sidered that  case  as  tantamount  to  an  absolute  purchase 
from  a  bailee,  and  possession  taken  thereou  by  the  purcha- 
ser ;  in  which  case,  unquestionably,  the  possession  must  be 
taken  to  be  in  the  possessor's  own  right,  and  not  as  subsidi- 
ary to  the  right  of  the  donor,  or  of  any  other  person.    But 
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M  all  those  cases  there  is  something  more  than  the  bare  de*  D«€sab*r 
clftration  of  the  baileOi  that  he  claims  the  property  and  does  __1. 
not  hold  for  his  bailor.  There  is  a  takiog  a  new  possession  Giwa 
by  a  purchaser  or  by  the  nest  of  kin  in  PoweU  v  Powell;  hJ^i. 
and  in  the  other  instance,  there  is  a  positive  refusal  to  re* 
store  the  possession  which  the  bailor  demanded,  and  which 
the  bailee  was  bound  to  surrender,  whereby  he  gave  to  the 
bailor  an  action  immediately  to  recover  the  property,  which 
it  was  the  folly  of  that  person  not  to  bring.  In  this  case 
there  is  no  act  of  either  of  those  descriptions.  It  is  to  be 
recollected,  that  all  the  rest  of  the  evidence  is  to  be  put  out 
of  view,  except  that  of  Pemberton ;  because  the  court  laid  it 
down  to  the  jury,  that  the  facts  staled  by  him,  if  true,  with 
a  subsequent  possession  for  three  years,  entitled  the  plaintiff 
to  recover.  We  are  therefore  to  shut  out  even  the  long  pos- 
session, as  evidence  of  an  original  gift,  or  of  one  subsequent- 
ly, or  as  evidence  of  ouster — if  we  may  use  the  expres- 
sion—or  rather  of  the  advelrse  character  of  the  plaintiff's 
holding.  Now  it  has  never  been  holden,  that  t^e  naked  de- 
claration of  a  bailee,  that  he  claimed  the  property  in  his 
own  right,  without  any  change  of  the  possession  and  with- 
out any  demand  or  wish  to  resume  the  possession  by  the 
bailor,  although  such  declaration  might  be  pnblic  or  made 
even  to  the  bailor  himself,  would  instantly  terminate  the 
bailment  and  immediately  convert  the  the  possession  into  an 
adverse  one,  so  as  to  set  the  statute  of  limitations  in  motion 
ffom  the  day  of  such  declaration.  The  contrary  we  con- 
ceive to  be  settled  law.  Without  adducing  from  more  re- 
oiota  aoorces  authorities  in  support  of  our  opinion,  it  is  suf- 
ficient to  say,  that  in  Collier  v  Poe,  I  Dev.  Eq.  56,  there  was 
a  loan  of  a  negro  in  1804,  the  death  of  the  lender  in  1807, 
and  opeti  and  public  anannciations  by  Poe  in  the  lifetime  of 
Payne  of  the  claim  of  title  by  the  former,  and  thereupon  a 
continued  possession  under  that  claim  up  to  1824 ;  and  yet 
the  court  distinctly  said,  that  there  was  no  pretence  for  the 
operation  of  the  statute  of  limitations,  on  which  the  answer 
insisted,  for  by  his  declarations,  that  he  claimed  the  negroes 
as  his  own,  the  defendant  could  not  throw  off  bis  character 
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D«^n™b«'  as  bailee.    Ajjain,  in  fliK  r  Hughs,  I  Thr.  &  Bat.  336,  al- 

L.  though  the  bailee  not  only  claimed  and  used  the  slave  as  his 

Green  own,  but  actually  conveyed  him  by  a  deed  of  trust  as  a  se* 
Harris,  c^rity  for  his  debts,  ]ret,  as  the  trustee  did  not  take  posses- 
sion, but  the  bailee  kept  it  as  before  he  roade'the  deed,  we 
were  of  opinion  that  the  bailment  had  not  bieen  determined, 
and  consequently  that  the  posstession  did  not  become  adverse 
upon  the  execution  of  the  deed.  The  present  case  cannot 
be  distinguished  from  the  principle  of  the  two  cases  cited. 
It  ts  precisely  that  of  Collier  v  Poe,  except  that  the  claim  of 
title  was  made  in  the  presence  of  the  donor,  while  it  does 
not  appear  that  it  was  in  Collier  v  Poe,  although  publicly 
done.  But  Hill  v  Hughs  is  a  stronger  case  than  the  pre- 
sent, as  there  was  an  actual  conveyance  by  Haynes.  But 
here,  according  to  the  testimony  of  Pembertor,  although 
there  Was  a  claim  ot  property  by  the  plaintiff,  there  was  no 
refusal  to  surrender  the  possession  to  Harris,  who,  indeed, 
did  not  demand  it.  On  the  contrary,  the  witness  states 
merely,  that  Harris  <'  contended  that  the  negroes  should  go 
to  the  daughters  of  bis  deceased  daughter,"  and  not  that  he 
demanded  them  from  the  plaintiff,  or  said  or  did  any  thing 
from  which  it  can  be  inferred,  that  he  meant  or  wished  then 
to  deprive  the  plaintiff  of  the  possession  and  enjoyment  of 
the  negroes  he  had  lent  to  him.  If  then  the  plaintiff  held 
as  bailee  before,  he  still  held  in  that  character ;  for  there  was 
no  effort  by  the  bailor  to  regain  the  possession,  and  no  act 
done  by  the  bailee  changing  the  nature  of  it.  Pemberton's 
testimony  is  strong  to  shew  there  was  a  gift  originally ;  for 
Harrii  did  not  allege  the  contrary,  but  only  contended  that 
the  negroes  should  go  to  his  grand-daughters,  which  be 
roiffbt  well  do,  on  the  idea  that  the  plaintiff  got  them  from 
him,  and  ought  not  to  give  them  to  children  by  another  mar- 
riage.  But  the  case  was  not  put  on  that  point,  but  was  lefl 
to  the  jury  on  the  hypothesis  that  it  was  not  a  gift,  bnt  a 
loan ;  and,  thus  regarded,  the  court  as  ot  opiiiion  chat  what 
passed,  as  stated  by  Pemberton,  did  not  amount  to  a  demand 
and  refusal  of  itself,  so  as  to  make  the  possession  adverse. 
The  case  most  therefore  againr  go  before  a  jury,  who  can 
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weigh  that  evidence  in  connexion  with  the  long  possession,  December 

prior  and  subsequenti  and  the  other  circumstances,  and  give L 

the  proper  weight  to  the  whole,  as  tending  to  establish  a    Green 
gift  at  some  time,  or  to  lay  a  foundation  (or  the  presumption  of   jianii. 
a*demand  by  Harris  or  the  plaintiff's  children  and  a  refusal 
•n  his  part ;  and  also  to  the  evidence  on  the  part  of  the  de- 
fendant, tending  to  rebut  those  inferences  and  establish  the 
continued  relation  of  bailor  and  bailee  between  the  parties. 

The  counsel  for  the  plaintiff  has,  however,  insisted,  that, 
even  if  there  was  error  in  the  point  already  considered,  the 
judgment  should  stand,  because,  as  a  bailee  in  possession, 
he  can  maintain  this  action  of  detinue  against  a  mere  wrong- 
doer, and,  therefore,  on,  the  witole  case  the  verdict  was  right 
The  general  qnestion  was  argued  elaborately ;  and  it  may 
be,  that  the  special  property  of  a  bailee  will  sustain  detinue  ' 
a^cainst  one,  who  actually  deprives  him  of  the  possession 
without  color  of  right  in  hinfself  or  in  him  through  whom 
be  claims.  But  we  do  not  propose  to  discuss  the  point  at 
present,  because  we  think  it  does  not  arise  in  this  case.  The 
defendant  claims  under  a  gift  in  the  will  of  the  former  own- 
er, the  alleged  bailor  of  the  plaintiff;^ and,  even  if,  after  so 
long:  a  time,  an  assent  to  the  legacy  is  not  to  be  conclusively 
presumed,  yet  the  connexion  with  the  property  by  force  of 
the  ^ift  in  the  will,  certainly,  we  think,  prevents  the  plain- 
tiff's children  from  being  treated  as  mere  wrong-doers  and 
intermeddlers  with  efiects  to  which  Ihey  have  no  claim.-— 
Alter  the  lapse  of  twenty-five  years  from  the  probate  of  the 
will,  without  any  interference  by  the  executors,  or  sugges- 
tion of  debts  unpaid,  it  is  a  fair  inference  that  the  executors 
meant  to  leave  the  contest  to  be  decided  between  the  plain- 
tiff and  his  children  upon  the  right ;  that  is,  to  let  the  ques- 
tion of  loan  or  gift  be  determined  b«^tweeii  those  parties 
themselves,  and  not  to  interpose  in  any  manner  so  as  to  ob-- 
struct  the  decision.  We  concur,  therefore,  in  the  refusal  of 
his  Honor  to  give  the  instrubtion  prayed  for  by  the  plaintiff 
on  this  point. 

Pbr  Curiam.  Judgm6nt  reversed,  and  ventre 

da  nov0  ordered. 
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WILLIAM  MATBO;  b^  b^mzt  fiMndy  «.  EDWARD  SEARa 

Dttwmhm  B J  the  kw  of  Viiginia  a  man  ii  permitted  to  emancipate  hie  ilave,  by  deed, 

1843.         fu^  emanciptftibn  io  take  efl&ct  at  any  time  praacribed  in  the  deed  aiibea- 

""'""""'""     qaent  to  iti  date.    Held  that  where  fuch  a  deed  of  emancipation  for  a  le> 

male  alaff  waa  eieeoted  in  ViTginia,  and  she  eame  to  thia  State,  aad^bciMa 

the  day  appointed  hftmeh^  emandpatioA  to  take  cfiecty  ibe  had  iarae^  tfaa 

iemie  lo  bom  were  elavee. 

The  caaes  of  Bryan  t  Wadaworih,  i  Der.  Sl  Bat  384,  and   CampheU  t 

Street,  1  Ired,  Rep.  109,  cited' tfOdf  dqpprOved. 

Appeal  from  the  Stnperior  Court  of  Law  of  Orange 
county,  ai  Spriog  Term,  1842,  his  Hoaor  Judge  Dicx  pre- 
aiding. 

This  was  an  action  of  trespass  vi  ^  armisj  and  the  par- 
lies  submitted  it  to  the  court  upon  the  following  case  agreed: 

On  the  23d  of  July,  1806,  John  Moriog,  then  a  citizen  of 
the  county  of  Surry,  in  the  State  of  Virginia,  and  the  owner 
ot  certain  negro  slaves,  made  and  executed  a  deed  of  mana* 
mission  of  the  said  slaves,  according  to  the  law  of  Yirginia, 
which  deed  was  by  him  duly  acknowledged  in  the  court  of 
the  said  county  on  the  same  day  and  ordered  to  be  recorded, 
and  was  accordingly  recorded  in  the  said  court.  The  fol- 
lowing is  a  copy  of  the  said  deed  : 

'<  To  all  whom  it  may  concern :  Know  ye,  that  I,  Joha 
Moring,  of  the  county  of  Surry,  do  by  these  presents  emiio- 
cipate  and  set  at  full  liberty  from  myself,  my  heirs,  and  all 
persons  claiming  under  me,  a  certain  parcel  of  negroes  as 
they  come  to  the  age  and  time  hereaAer  to  be  ineotioDedi 
Hannah,  Patrick,  Cherry,  Jordan  and  Charlotte,  to  be  free 
without  day.  Isabel  to  be  free  the  first  day  of  November, 
one  thousand  eight  hundred  and  seven ;  Carter  to  be  free  the 
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sixteenth  day  of  August,  one  thousand  eight  hundred  and  December 
twelve ;  Polly  to  be  free  the  first  day  of  April,  one  thousand     ^^^^' 
eight  hundred  and  fourteen  ;  Bururell  to  be  free  the  tenth  day   Mayho 
of  April,  one  thousand  eight  hundred  and  twenty-two  ;  Ma-    gj^ 
ria  to  be  free  the  twenty-fifth  day  of  December,  one  thou- 
sand eight  hundred  and  twenty-two ;   Willis  to  be  free 
the  eleventh  day  of  April,  one  thousand  eight  hundred  and 
twenty-four-      Whereof,  I  have  set  my  band,  this  twenty- 
third  day  of  July,  one  thousand  eight  hundred  and  five. 

JOHN  MORING.  (Seal.f 

After  the  execution  of  the  said  deed,  the  said  John  Moring 
removed  into  North  Carolina,  and  settled  in  the  county  of 
Orange,  bringing  with  him  the  negro  Polly  in  the  said  deed 
named.  She,  before  the  first  day  of  April,  1814,  had  issue 
a  daughter,  and  that  daughter  about  the  year  1830,  had  issue 
the  plaintiff.  After  the  said  first  dny  of  April,  1814,  the  ne- 
gro Polly,  being  on  that  day  of  full  age,  lived  by  herself  and 
with  her  children,  and  acted  in  every  respect  as  a  free  wo- 
man, and  she  and  her  daughter  and  the  plaintiff  were  recog« 
nized  in  the  neighborhood  as  free  persons  of  color,  and  as 
such  were  recognized  by  the  said  Moring,  who  disclaimed 
any  ownership  of  the  negroes  until  the  year  1838,  when  he 
sold  and  conveyed  the  plaintiff  to  the  defendant,  who  under 
that  title  took  and  now  detains  the  plaintiff  as  his  slave.-^ 
And  this  action  was  thereupon  instituted  to  try  the  questioa 
of  the  freedom  of  the  plaintiflf,  and  it  is  agreed  that  the  la\7 
of  Virginia,  applicable  to  the  subject  of  the  emancipation  of 
slaves  at  the  time  of  the  said  deed,  is  contained  in  the  53d| 
54th  and  55th  sections  of  the  111th  chapter  of  the  Revised 
Code  of  that  State,  entitled  an  act  reducing  into  one  the  sev- 
eral acts  concerning  slaves,  free  oegroes  and  mulattoes,  and 
that  the  said  sections  as  printed  in  the  said  code  or  copies 
thereof,  may  be  referred  to  by  either  party  as  part  of  this 
case.  And  should  the  court  be  of  opinion  for  the  plaintiff, 
then  judgment  is  to  entered  for  him  for  sixpence  and  costs. 
Otherwise,judgment  tobe  for  the  defendant  Whereupon, 
his  Honor  being  of  opintot^  for  the  defendant,  rendered  judg- 

28 
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Decerobi  r  ment  accordingly,  from  which  judgment  the  plaintiff  ap- 
*     pealed  to  the  Supreme  Court. 

Mayho 

V 

®^*^"-         Badger  for  the  plaintiff. 

Haywood^  Waddell^  Saunders  and  Iredell  for  the  defen- 
dant. 


Rtjffin,  C.  J.  The  deed  of  emancipation,  stated  in  the 
case  aofreed,  is  in  these  words :  "To  all  whom  it  may  con- 
cern :  Know  ye,  that  I,  John  Morin^,  of  &c.  do  by  these  pre- 
sents emancipate  and  set  at  full  liberty  from  myself,  my 
heirs,  and  all  persons  claiming  under  ifie,  a  certain  parcel  of 
negroes  as  they  come  to  the  age  and  time  hereinafter  to  be 
mentioned :  Hannah,  Patrick,  Cherry,  Jordan  and  (charlotte, 
to  be  free  without  day — ^Isabel  to  be  free  from  the  1st  day  of 
November,  1807;  Polly  to  he  free  the  \$t  day  of  Aprils 
1814;  Burwell  to  be  free  the  lOih  day  of  April,  1822,  &c" 
Before  the  1st  of  April,  1814,  Polly  had  issue  in  this  State, 
a  female  child,  who  was  the  mother  of  the  present  plaintiflT. 
The  question  in  the  case  is,  whether  the  plaintiff's  mother 
was  upon  her  birth  tree,  or  became  so  before  the  birth  of  the 
plaintiff;  for  it  is  admitted  by  his  counsel,  that  the  plain- 
tiff's  condition  is  necessarily  to  be  determined  by  that  of  his 
mother  at  his  birth. 

There  is  a  natural  inclination  in  the  bosom  of  every 
judge  to  favor  the  side  of  freedom,  and  a  strong  sympathy 
with  the  plaintiff,  and  the  other  persons  situated  as  he  is, 
who  have  been  allowed  to  think  themselves  free  and  act  for 
so  long  a  time  as  if  they  were  ;  and,  if  we  were  permitted 
to  decide  this  controversy  according  to  our  feelings,  we 
should  with  promptness  and  pleasure  pronounce  our  judg- 
ment for  the  plaintiff.  But  the  court  is  to  be  governed  by  a 
different  rule,  the  impartial  and  unyielding  rule  of  the  law ; 
and,  after  giving  to  the  case  an  anxious  and  deliberate  con- 
sideration, we  fidd  ourselves  obliged  to  hold,  that  in  law  the 
condition  of  the  plaintiff  is  that  of  slavery. 

By  the  statute  law  of  Virginia,  the  owners  of  slaves  could 
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emancipate  them  by  will  or  deed  ;  and,  therefore,  our  enqui-  December 

ry  here  only  is,  as  to  the  nature  and  extent  of  the  emanci- 1. 

pation  granted  to  the  plaintiff's  grand-mother,  Polly.  In  Mayho 
our  own  lav,  while  emancipation  was  permitted,  there  Bean, 
could  not  be  an  emancipation  to  take  effect  infuturo;  for 
as  it  was  by  the  license  of  a  court,  to  be  granted  only  for  ad- 
judged meritorious  services,  it  could  not  relate  back  beyond 
that  judgment,  and  moreover  was  necessarily  immediate. — 
Bryan  v  Wadsworth,  1  Dev.  &  Bat.  384.  But  as  there 
was  in  Virginia,  after  the  year  1782,  no  such  restriction  upon 
the  power  of  the  owner  to  renounce  his  dominion  over  his 
slave,  it  would  seem,  also,  necessarily  to  follow,  that  the 
owner  might  use  his  pleasure  in  prescribing  the  conditions 
on  which,  and  the  time  when,  the  liberation  should  go  into 
operation.  Accordingly  there  have  been  numerous  adjudi- 
cations in  that  State,  ;hat  the  owner  may  emancipate  in  fu- 
turo]  as  if  by  will  he  bequeaths  a  slave  to  ohe  for  life  and 
then  to  be  emancipated,  or  if  by  deed  he  emancipates  at  any 
certain  day  to  come,  or  after  his  own  death.  Pleasants  v 
Pleasants^  2  Call  Rep.  319.  Maria  v  Surbaugh^  2  Rand. 
228.  Isaac  v  Westt  ^  Rand.  652.  The  principle,  indeed, 
seems  to  be  settled  law  in  all  those  States,  where  liberation 
by  the  act  of  the  owner  simply  is  tolerated.  Admitting  then 
that  this  deed  of  emancipation  is  not  void,  because  it  did  not 
grant  immediate  and  unqualified  freedom,  and  that  upon  the 
arrival  of  the  period  mentioned,  the  1st  day  of  April,  1814, 
Polly  would  then  be  absolutely  free,  a  question  arises,  what 
in  the  intermediate  period  is  her  state— that  of  freedom  in 
some  form  and  to  some  extent,  or  of  continued  slavery — and 
what  is  the  state  of  her  issue  born  within  that  period  ?  As 
was  said  by  the  Supreme  Court  of  the  United  States,  in 
McCtUchen  v  Marshall^  8  Peters,  220,  "  if  this  were  an 
open  question,  it  might  be  urged  with  some  force,  that  the 
condition  of  the  person'^  (to  be  emancipated  at  a  subsequent 
time,)  "  was  not  that  of  absolute  slavery,  but  was  converted 
into  a  modified  servitude,  to  end  at  the  day  or  upon  the  event 
specified  in  the  will  or  deed ;  and  that  the  children  of  a  fe- 
male in  that  situation  would  stand  in  the  same  condition  and 
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December  be  entitled  to  freedom  as  the  mother  was."  But  it  is  admitted 
IP  that  ease,  that  the  decisions  in  the  States,  where  slavery 
Mayho   ezists,  go  Very  strongly,  if  not  conclusively,  to  establish  the 
jg^     principle,  that  persons  thus  situated  are  slaves,  that  the  man- 
umission is  only  conditional,  and  that,  until  the  contingency 
happens,  upon  which  the  freedom  is  to  take  effect,  they  re- 
main to  all  intents  and  purposes  absolute  slaves.    And,  upon 
that  principle,  that  court  held  in  the  case  cited,  that  the 
children,  born  before  the  day  when  the  mother  became  free 
by  the  limitations  of  the  will,  were  slaves.    The  court  con- 
sidered the  principle  so  well  settled  that  it  could  not  be  dis- 
turbed.     Our  researches,  aided  by  those  of  the  counsel  in 
.  this  .case^  lead  us  to  the  same  conclusion. 

The  enquiries,  what  was  the  condition  of  the  mother  and 
what  of  the  issue,  up  to  the  day  when  the  liberation  became 
absolute,  arose  in  the  case  of  Maria  v  Surbaugh,  which 
has  been  already  mentioned;  and,  upon  the  unanimous  o- 
pinion  of  the  judges,  that  of  the  mother  was  held  to  be  that 
of  temporary  slavery  and  not  of  mere  servitude,  and  that  oi 
the  issue  to  be  that  of  perpetual  slavery.     The  questions 
were  fully  considered  and  elaborately  discussed,  and  particu- 
larly by  Judge  Green,  whose  able  and  learned  opinion  will 
be  generally  looked  to,  as  the  leading  and  most  authorita- 
tive one  upon  this  point  of  American  jurisprudence.      He 
.  examined  the  subject  thoroughly  at  common  law,  as  regula- 
ted by  the  civil  law,  and  as  modified  by  the  legislation  of  his 
own  State  ;  and  proves  very  satisfactorily  to  our  apprehen- 
sion, that  the  emancipation  does  not  presently  enure  co  the 
slave,  when  the  instrument  made  by  the  owner  postpones  it. 
The  consequence,  that  the  issue,  born  of  a  female  while  in 
that  state  of  slavery  and  with  the  prospect  of  emancipation 
before  her,  must  be  slaves,  results  conclusively  from  the 
maxim,  partus  sequitur  venirem ;  which,  we  believe,  has 
been  universally  adopted  in  this  country!     But  the  decision 
depends  upon  the  law  of  the  State,  where  the  act  of  eman- 
cipation was  executed,  under  which  the  plaintiff  claims. — 
As  that  occurred  in  Virginia,  it  would  suffice,  that  by  the  law 
of  that  State,  as  declared  in  her  statutes  and  expanded  by 
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her  courts,  the  plaintiff's  mother  is  deemed  a  slave,  because  December 
born  before  her  mother  became  free.    But  it  is  the  more  sat-     ^^^^' 
isfactory  to^nd,  that  in  deciding  the  case  in  conformity  to    Mayho 
the  law  of  Virginia,  we  are  not  proceeding  upon  a  rule  pe-    g^ 
caliar  to  the  law  of  ihH  State,  but|one  which  has  been  declar- 
ed to  be  a  part  of  the  law  of  nearly  all  the  States  in  the  U- 
nion,  in  which  the  question  could  arise,  and  which  pervaded 
also  that  code,  which  was  at  one  time  the  law  of  nearly  all 
the  civilized  world,  the  civil  law  of  Rome,  in  the  dominions 
of  which  nation  the  class  of  slaves  was  more  numerous  than 
it  has  ever  been  in  almost  all  other  countiies.  In  1809,  it  was 
held  in  Kentucky,  that  if  a  slave  be  entitled  to  freedom  at  a 
future  day,  her  issue  born  before  the  day  are  slaves.     Frank 
Y  Shannon^  1  Bibb  615.     The  doctrine  was  laid  down  a 
second  time  in  the  same  State  in  1811.     Ned  v  Beale,  2 
Bibb,  298.    In   Maryland  there  was  a  similar  decision  in 
1825,  Chew  v  Grary,  6  Harr.  &  John.  626,  and  in  the  pre- 
vious case  of  Hughs  v  Milly,  5  Harr.  &,  John.  310.      And 
in  Catin  v  D^Orgenoy^s  heirs,8  Martin's  Louisiana  Rep. 
218,  where  an  owner  had  by  deed  emancipated  a  female 
slave  "  with  the  qualification  and  condition  that  she  shall 
hold  and  enjoy  freedom  immediately  after  my  death,  but  du- 
ring my  life  she  is  to  remain  in  n;y  service  and  power  as 
she  has  done  to  the  date  of  these  presents,"  it  was  held  in 
1820,  that  until  the  death  of  the  owner,   the  woman  was  of 
that  class  of  persons  known  to  the  Roman  law  as  statu  li- 
berij  and  that  her  children,  born  while  she  was  in  that  state, 
were  not  entitled  to  be  free.    And  finally  followed  in  1834, 
the  case  of  McCiitchen  v  Marshall^  8  Peters,  220,  in  which 
the  Supreme  Court,  with  inclinations  to  the  contrary,  ac- 
knowledged, that,  by  the  adjudications  of  the  States  tolera- 
ting slavery,  the  principle  had  been  conclusively  establish- 
ed.    We  have  found,  and  indeed  have  heard  of  no  opposing 
adjudication,  nor  of  any  opinion  to  the  contrary,  but  that  of 
the  learued  judge,  who  gave  the  judgment  in  Harris  v 
Clarissa^  6  Yerger's  Rep.  227.     The  decision  in  that  case 
"was  undoubtedly  correct ;  for,  as  might  be  collected  from  his 
directing  that  not  only  all  the  grown  negroes,  but  also  "all 
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^Ysia''*'  the  young  negroes  which  I  may  have"  should  have  their  free- 

1.  dom,  the  inteution  of  the  testator  was  to  set  the  issue  na  well 

Mayho  as  the  original  stock  free ;  and  that  intention  is  of  course  as 
Bean,  efficacious  in  respect  to  the  issue  as  it  is  in  respect  to  the  pa- 
rents. Pleasants  v  Pleasants,  2  Call  Rep.  319.  Hamil- 
ton V  Cragg,  6  Harris  &  John.  16.  Fanny  v  Bryant,  4  J. 
J.  Marshall's  Rep.  368.  This  court  held  the  same  thing 
upon  the  language  of  the  will  in  Campbell  v  Street,  1 
Ired.  Rep.  109.  It  is  admitted,  however,  that  in  Harris  v 
Clarissa,  a  dissatisfaction  was  expressed  with  the  principles 
of  the  adjudications  here  adduced,  as  being  in  prejudice  of 
human  liberty,  and  the  opposite  principle  was  asserted,  that 
an  emancipation  at  a  day  to  come  creates  a  present  right  to 
freedom,  though  there  may  be  an  obligation  of  service  until 
that  time ;  and,  as  an  inference,  it  was  declared  that  the  is- 
sue in  the  meantime  was  free  by  birth-right  derived  from  the 
mother.  We  have  said  that  we  do  not  find  this  opinion  con- 
curred in  elsewhere ;  and  therefore,  we  do  not  feel  at  liberty 
to  be  governed  by  it,  in  opposition  to  the  many  respectable 
adjudications  before  quoted. 

It  has,  however,  been  urged,  that  the  instrument  of  eman- 
cipation in  the  case  before  us  is  a  deed  ;  and  that,  from  the 
nature  of  that  instrument,  and  from  the  words  of  present 
grant  in  this  one,  "do  by  these  presents  emancipate  and  set 
at  full  liberty,"  the  liberation  of  Pofly  and  all   the  other 
slaves  mentioned  in  the  deed,  was  immediate.     And,  in  sup- 
port of  this  position,  another  case  from  Yirginin,  Isaac  v 
Wesfs  Ex^ors,  6  Rand.  Rep.  652,  was  particularly  relied 
on.    We  do  not  thing  that  much  can  be  built  on  the  differ- 
ence between  the  operation  of  a  will  and  a  deed  ;  for,  as  a 
slave,  the  person  is  incapable  of  taking  under  either,  as  a 
grantee.  The  slave  is  not  conveyed  or  bequeathed  to  himself. 
It  is,  in  truth,  nothing  more  than  the  renunciation  by  the 
owner  of  his  right  of  property  or  dominion  in  or  over  the 
slave,  rendered  effectual  by  the  law,  when  done  with  certain 
ceremonies ;  and,  it  would  be  doing  violence  to  the  cause  of 
humanity  towards  the  unfortunate  slaves  themselves,  as 
well  as  to  the  intentions  of  the  emancipator,  if  the  same  in- 
tention, expressed  in  the  same  language  in  those  two  instru- 
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merits,  were  in  the  one  case  to  be  observed  and  in  the  other  December 
defeated.  We  conceive  that  the  true  rnle  is,  to  carry  out 
the  real  purpose  of  the  party  so  far  as  it  can  be  collected,  in  Mayho 
whatever  form  it  may  be  couched ;  and  that  when  the  in-  gj^ 
tention  is  doubtful,  whether  the  intsrument  be  a  deed  or  a 
will,  there  is  to  be  a  leaning  and  liberal  construction  in  fa- 
vor of  liberty,  as  far  as  it  is  allowed  by  law  to  be  con- 
ferred. These  views  are  not  opposed  by  the  case  of  Isaac 
Y  Wests  Ex^ors,  The  deed  in  that  case  began  with  these 
words,  "  I,  A.  W.  do  by  these  presents  manumit  and  set  free 
the  following  negroes  at  my  death."  Upon  that  clause, 
standing  alone,  the  court  said  "  it  was  clear  the  negroes 
would  have  continued  slaves  to  all  intents  and  purposes  un- 
til West's  death."  But  the  deed  had  these  other  clauses  : 
<<  They  shall  serve  me  as  long  as  I  live  ;  and  I  do  hereby 
relinquish  all  my  right  and  title  in  and  unto'the  aforesaid 
negroes,  Josiah,  Joshua,  &c."  Upon  these  last  clauses,  by 
themselves,  the  court  said  the  slaves  would  have  been  im- 
mediately free.  The  construction  was  therefore  necessa- 
rily doubtful ;  and  the  court  said,  that  in  such  a  case  weight 
was  to  be  given,  not  merely  to  the  technical  maxim  of  the 
common  law,  that  a  deed  is  to  be  taken  roost  strongly  a- 
gainst  the  grantor,  but  to  the  enlarged  spirit  of  the  laws  of 
all  civilized  nations,  which  favors  liberty.  In  obscvra  v(h 
luntate^  manumittentis  favendum  est  libber lati.  It  is  thus 
the  purpose  and  intention,  voluntas^  of  the  manumitter, 
whether  contained  in  one  species  of  legal  instrument  or  an- 
other, that  governs  ;  and  when  that  is  obscure,  we  presume 
most  favorably  for  his  charity  and  the  liberty  of  the  captive. 
The  case  relied  on  is  thus  seen  to  be  really  an  authority  a- 
gainst  the  plaintiff;  for  it  is  expressly  said,  that,  notwith- 
standing the  words  in  the  present  tense  ^do  by  these  pre- . 
sents  manumif  and  set  free,"  the  negroes  would  l)e  slaves 
until  West's  death,  by  force  of  the  words  "at  my  death."— 
That  is  precisely  our  case.     These  negroes  are  set  free  "  as 

they  come  to  the  ages  and  time  hereinafter  mentioned." 

There  is  no  other  clause  in  the  instrument  to  come  in  con- 
flict with  this,  or  to  obscure  the  purpose.  The  intention 
here  cannot  be  mistaken  ;  for  the  deed  proceeds  then  to  say, 
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December  that  certain  of  the  necroes  should  be  "  free  withot  day,"  that 

[_  is,  without  any  day  lo  come,  immediately ;  and  that  the  olh- 

Mayho  ers  should  become  free  respectively  on  certain  days  to  come, 
^  as  therein  specified.  Thus  the  conditions  of  the  different 
negroes  are  plainly  and  expressly  distinguished  from  each 
other,  as  to  their  being  or  not  being  immediately  free,  and  we 
cannot  take  it  on  ourselves  to  frustrate  that  positive  condi- 
tion of  the  emancipation,  by  saying,  that  they  were  free  be- 
fore the  days  given  them  by  their  owner.  Moreover,  it  is  to 
be  noticed,  that  the  ease  of  Catin  v  UOrgenoy's  heirs^  8 
Mar.  Louis,  Rep.  218,  arose  upon  a  deed,  of  which  the  ma- 
terial words  have  been  already  quoted ;  and  the  case  of 
Frank  v  Shannon^  1  Bibb  615,  arose  upon  an  act  intet^  vi- 
vos, a  registration  in  Pennsylvania,  under  her  act  for  the 
gradual  abolition  of  slavery  ;  and  in  each  case  it  was  held 
that,  uutil  the  period  of  actual  emancipation  arrived,  the 
state  of  slavery  continiTed,  and  that  the  issue  of  the  females 
were  slaves  absolutely. 

The  court  cannot,  therefore,  escape  from  the  conclusion, 
that  the  plaintiff's  mother  was  born  a  slave,  and  so,  conse* 
quently,  was  be.  With  this  conviction  it  becomes  our  duty 
to  affirm  the  judgment ;  eonsoling  ourselves  that  the  sen- 
tence is  not  ours  but  that  of  the  law,  whose  ministers  only 
we  are. 

Pbb  Curiam.  Judgment  affirmed. 
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LEVI  HURLBURT^  w.  JAM3E8  SIMPSON. 

A  party  may  recover  damages  for  a  non-compliance  with  a  parol  contract  fot  December 
the  purchase  of  an  article  of  personal  property,  though  no  eame$t  was      *c)4^. 
paid,  nor  any  actual  delivery  made,  nor  any  special  time  appointed  for  the 
delivery  of  the  article,  or  the  payment  of  the  purchase  money. 

It  is  sufficient,  if  the  vendor  tender  the  article  sold^  or  is  ready  to  deliver  it, 
when  the  vendee  refuses  it;  and  if  no  particular  time  ia  fixed  for  the  deliv- 
ery or  for  the  payment  of  the  price,  the  law  says  it  must  be  done  immedi- 
ately, or  within  a  reasonable  and  convenient  time. 

Where  a  vendee  refuses  to  receive'  the  article  sold,  the  vendor  may  either  re- 
scind the  contract,  or  may'  re-sell  the  article' and  make  the  original  vendee 
responsible  for  the  difference  ia  price. 

Appeal  from  the  Superior  Court  of  havr  erf  New  ^Hano- 
ver County,  at  Fall  Term,  1841,  his  Honor  Judge  Pear- 
son presiding. 

This  was  an  action  on  the  case  for  d  breach  of  con- 
tract in  not  receiving  and  paying  for  a  baronche  sold  to  the 
defendant,  to  which  the  defendant  pleaded  not  guilty. 

On  the  trial  it  was  proted  by  one  Hatsfield  that*he  was 
a  carriage  maker  in  Wilmington — that  on  the  day  of 
1839,  the  plaintiflF  and  the  defendant  came  to  his 
shop  with  a  barouche — that  the  plaintiff  told  the  witness,  in 
the  defendant's  presence,  that  he  had  sold  the  barouche  to 
the  defendant,  who  wished  it  altered  in  some  way,  and  re- 
quested the  witness  to  alter  it  as  he  should  be  directed  by  the 
defendant ;  and  he,  the  plaintiff,  would  pay  for  it — that  the 
defendant  then  pointed  out  to  the  witness  the  alteration  he 
wished  made  ;  it  was  a  trifling  alteration  in  the  straps  of  the 
top — ^that  the  defendant  said  he  wished  the  work  done  in 
about  two  hours,  when  he  would  call  for  the  barouche,  and 

29 
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December  the  witness  promised  to  have  it  ready — that,  after  the  plain- 

tiff  went  off,  the  witness  asked  the  defendant  what  he  was  to 

Huriburt  ^ive  for  the  barouche,  and  he  said  about  $200,  as  well  as 

mm 

Simpson.  ^^^®  witness  could  recollect,  and  asked  the  witness  what  ho 
thought. the  barouche  ought  to  be  worth — that  the  witness 
had  the  work  finished  within  the  two  hours,  but  no  one  call- 
ed for  it,  and  it  remained  there  sometime — that  the  plaintiff 
paid  witness  for  his  work.    One  Morris  swore  that  in 

1839,  at  the  request  of  the  plaintiff,  he  called  on  the 
defendant  for  the  sum  of  $160,  the  price  of  the  barouche — 
that  the  defendant  refused  to  pay,  and  said  he  had  not  bought 
the  barouche — that  afterwards,  on  the  same  day,  the  plain- 
tiff^ in  the  presence  of  the  witness,  asked  the  defendant  if  he 
did  not  intend  to  take  the  barouche;  that  defendant  replied, 
no,  and  said  he  never  had  bought  it — that  the  plaintiff  then 
said,  I  give  you  notice  it  is  just  where  we  left  it.  One  Hatch 
swore  that  sometime  in  1839,  the  defendant  bought  a  few 
articles  in  his  store,  and  said  he  would  call  io  about  a  week 
and  pay  for  them ;  that  he  had  to  come  to  town  about  that 
time  to  say  farewell  to  the  plaintiff  and  bis  family,  who 
were  going  to  the  north,  and  for  the  purpose  of  getting  a  ba- 
rouche he  had  bought.  One  Williams  swore  that,  before 
the  plaintiff  went  to  the  north,  he  requested  him  to  advertise 
the  barouche,  and  have  it  sold  at  auction,  which  he  accord- 
ingly did  in  about  one  month  alter  the  alleged  sale — ^that  it 
sold  for  $96,  which  he  received  as  the  agent  of  the  plaintiff 
and  paid  over  to  him. 

The  defendant  did  not  controvert  the  facts,  so  deposed  to, 
but  insisted,  1st,  That  no  parol  contract  for  the  sale  of  pro- 
perty is  binding,  unless  the  property  is  delivered — or  some- 
thing is  paid  as  earnest—- or  some  time  is  fixed  on  for  its 
completion,  because  otherwise  there  is  no  consideration.-— 
2ndly.  That  the  vendor  must  prove  a  tender.  Srdly. 
That  by  the  re-sala  at  auction  the  vendor  had  waived  the 
right  to  sue  on  the  contract,  if  he  ever  had  any  such  right. 
The  court  charged  that  a  parol  contract  to  sell  property, 
such  as  a  barouche,  was  binding,  without  delivery,  without 
the  payment  of  earnest  and  without  fixing  on  a  time  certain. 
As  to  the  delivery,  the  distinction  was,  that  after  delivery  the 
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property  was  changed,  and  it  amounted  to  a  contract  execut-  ^^?^^ 
ed,  or  sale — before  delivery,  it  was  a  contract  executoryi  but  * 

an  action  might  be  sustained  for  a  breach.  As  to  the  pay-  Hurlburt 
ment  of  earnest,  that  was  not  necessary  at  common  law  to  simpflon. 
bind  a  bargain,  and  was  only  made  so  in  certain  cases  by 
some  English  Statutes  to  prevent  perjuryi  which  did  not  ap- 
ply here.  As  to  fixing  on  a  time,  when  no  time  was  fixed 
on,  the  law  presumed  that  the  matter  was  to  be  closed  with- 
in a  reasonable  time.  As  to  the  consideration,  the  promise 
on  the  one  side  was  the  consideration  for  the  promise  on  the 
other.  As  to  the  tender,  the  court  charged,  that,  when  by 
the  contract  the  vendor  was  to  deliver  the  article  at  a  cer- 
tain place  or  time,  to  enable  him  to  recover,  he  must  shew 
that  he  had  the  article  at  the  place  and  time,  and  was  ready 
to  comply  with  the  bargain  on  his  part ;  but  when  by  the 
contract  the  vendee  was  to  receive  the  article  where  it  then 
was,  it  was  sufficient  for  the  vendor  to  shew  that  he  had  the 
article  there,  and  was  ready  and  willing  to  comply  with  bis 
part  of  the  contract.  As  to  the  re-sale,  the  court  charged, 
that,  when  a  vendee  refused  to  receive  and  pay  for  the  arti* 
cle,  the  vendor  might  leave  it  and  sue  for  the  whole  price  if 
he  saw  proper,  but  if  he  did  not'€boose  to  give  up  a  lien  he. 
had  on  the  article  for  the  price,  be  might  retain  the  posses- 
sion and  sell  it  over,  in  which  case,  provided  the  re-sale  was 
fair  i.nd  honafide^  the  price  it  brought  would  be  a  proper 
consideration  in  estimating  the  amount  of  damages. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff,  and  a  mo- 
tion for  a  new  trial  being  made  and  overruled  and  judgment 
rendered  pursuant  to  the  verdict,  the  defendant  appealed. 

Haywood  ^  J.  H.  Bryan  for  the  plaintiff. 
Strange  for  the  defendant. 

DAf^iEL,  J.  This  is  an  action  of  assumpsit,  on  a  special 
count  for  not  receiving  and  paying  for  a  barouche,  sold  by 
the  plaintiff  to  the  defendant.  The jffr^^  objection  was,  that 
no  parol  contract  for  the  sale  of  property  was  binding,  un- 
less it  was  deliveredf  or  something  was  paid  in  earnesi^  or  a 
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December  time  was  fixed  on  for  its  completion.    The  judge  overniled 
'    this  objection,  and,  we  think,  correctly.    When  a  contract 


Hurlburt  of  Sale  is  made,  it  is  capable  of  completion  by  either  of  the 
g.  ^  |partiest>ya  ^encfer  immediately  made,  or  in  a  reasonable 
I  time  thereafter.  If  the  vendor  tenders  the  thing,  he  is  enti- 
'  tied  to  the  price  agreed  for — if  the  purchaser  tenders  the 
price,  be  is  then  entitled  to  the  thing  contracted  to  be  sold, 
and  may  have  detinue  for  the  thing  or  assumpsit  for  a  breach 
ef  the  contract.  Earnest  pftid  is  not  necessary  to  complete 
a  parol  contract  ot  sale ;  when  made,  it  only  preventMhe 
vendor,  under  any  circumstances,  from  rescinding  the  con- 
tract without  the  assent  of  the  vendee ;  and  this,  by  the 
common  law,  and  not  by  any  statute.  The  vendor's  reme- 
dy for  the  residue  of  the  price  is  then  only  on  the  contract, 
or  on  his  lien  op  the  property  thus  sold.  For  he  is  not  com- 
pelled to  deliver,  until  the  residue  of  the  price  is  tendered. 
And  when  no  time  is  fixed  for  the  delivery  of  the  thing  and 
the  payment  of  the  price,  the  law  fiays  ii  must  be  done  im- 
mediately, or  within  a  reasonable  and  convenient  time. — 
The  consideration  is  the  mutuality  of  the  promises.  In  this 
case,  the  plaintiff's  promise  to  deliver  the  barouche  was  the 
legal  consideration,  by  which  the  defendant  was  bound  to 
comply  with  his  promise,  either  by  paying  the  price,  or  ac- 
cbunting  in  damages  en  this  count  in  the  declaration. 

Secondly;  The  defendant  insisted  that  the  plaintiff 
should  prove  that  he  tendered  the  barouche.  And  so  he  did. 
The  barouche  was  at  the  coach- maker's  shop — the  defendant 
had  ordered  sonie  small  alterations  on  it — the  plaiutif!  was 
to  pay  for  them— the  work  was  to  be  done  in  two  hours — 
and  the  defendant  was  then  to  take  it  away  from  the  shop. 
The  work  was  done  within  the  time  agreed  on — the  plain- 
tiff paid  for  it,  but  the  defendant  did  not  return  and  take  it 
away.  The  shop  was  the  place  where  the  defendant  was  to 
receive  the  article — it  was  there  at  the  time  stipulated,  ready 
for  his  reception.  This,  if  not  in  law  a  tender  of  the  arti- 
cle, was,  at  least,  evidence  of  the  plaintiff's  readiness,  and 
that  is  sufficient  in  this  action.  Rowson  v  Johnson^  1  East 
203,     Waterhwise  v  Skinner^  2  Bos.  &  Pul.  447. 
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The  third  objection  was,  that  by  the  re  sale  of  the  ba-  December 
rouche  at  auction,  the  plaintiff  had  rescinded  the  contract.  ' 

In  McLain  v  Dunn,  15  Eng.  C.  L.  R.  131,  the  court  says,  Huriburt 
that  in  regard  to  the  resale  of  the  articles,  it  seems  clear  that  gjJLon. 
it  did  not  rescind  the  contract.  It  is  a  practice  founded  in 
good  sense,  to  make  a  re-sale  of  a  disputed  article,  and  to 
hold  the  original  contractor  responsible  for  the  ditferecce. 
If  the  conni  is  for  goods  sold  and  delivered,  he  cannot, 
perhaps,  (says  Best,  C.  J.)  consistently  with  such  a  de- 
mand, dispose  of  them  to  another ;  but  if  he  sues  for  dam- 
ages, in  consequence  of  the  vendee's  refusing  to  complete 
the  contract,  it  is  not  necessary  he  then  should  retain  do- 
minion over  the  goods :  he  merely  alleges  that  a  contract 
was  entered  into  for  the  purchase  of  certain  articles,  that  it 
has  not  been  fulfilled,  and  that  he  has  sustai/ied  damage  in 
consequence.  There  is  nothing  in  this,  which  requires  that 
the  property  should  be  in  his  hands,  when  he  commences 
the  suit ;  and  it  is  required  neither  by  justice  nor  by  the 
practice  of  the  mercantile  world.  It  is  most  convenient, 
that,  when  a  party  refuses  to  take  goods  he  has  purchased, 
they  should  be  re-sold,  and  that  he  should  be  liable  to  the 
loss,  if  any,  upon  the  resale.  The  goods  may  become  worse 
the  longer  they  are  kept,  and  all  events  there  is  the  risk  of 
the  price  becoming  lower.  In  Acebal  v  Levy,  25  Eng.  C. 
L.  Rep.  174,  the  court,  in  the  conclusion  of  the  opinion, 
say,  there  can  be  no  doubt  but  that  the  plaintiff  might,  after 
re-selling  the  goods,  recover  the  same  measure  of  damages 
in  a  special  count,  framed  upon  tho  refusal  to  accept  and 
pay  for  the  goods  bought.  The^e  authorities  are  conclusive 
against  the  defendant  on  this  point  in  his  case.  See  also 
Sands  v  Taylor,  5  Johns.  Rep.  395,  Martens  v  Adcock,  4 
Esp.  Rep.  251.  Where  no  time  is  mentioned  in  the  contract 
of  sale  for  its  completion,  and  the  vendor  immediately  ten- 
ders the  article  and  the  vendee  refuses  to  pay  the  price, 
then  the  vendor  has  his  election  to  rescind  the  contract 
in  (otOy  or  he  may  bona  fide  re-sell  the  thing  and  recover  the 
difference  in  damages  op  a  special  count  in  assumpsit,  for 
not  receiving  and  paying  for  the  article  contracted  to  be  sold. 
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Difeember  The  TO  sale  by  the  vendor  is  not,  per  se,  evidence  of  a  re- 
____—  scinding  of  the  contract    We  think  that  the  judgment  must 


be  affirmed. 


Per  Curiam.  Judgment  affirmed. 


LEVIN  B.  LONG  AND  WIFE  m.  DAVID  CARTER. 

One  partner  canaot  buid  his  copaftner  by  anjr  oontxvct,  anlem  it  is  in  soiim 
way  connected  with  the  partnership  business  or  unless  the  act  be  adopted 
and  recognized  by  the  co-paitner,  or  unless  it  be  a  bill  or  the  endorsement  of 
a  not^,  which  the  party  taking  it  had  good  reason  to  believe  was  authorized 
by  the  firm* 

The  case  of  CtdUa  v  J^wms^  1  Dev.  dc  Bat  Bq.  Rep.  284,  cited  and  approv- 
ed, and  distinguished  from  this  case. 

An  appeal  from  the  Superior  Court  of  Law  of  Beaufort 
county,  ni  Spring  Terra,  1842,  his  Honor  Judge  Battle  pre- 
nding. 

This  was  an  action  of  assumpsit  brought  upon  two  notes, 
of  one  of  which  the  following  is  a  copy,  viz : 

Sis  months  after  date,  with  interest  from  date,  we  promise 
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to  pay  John  C.  Blachford,  or  order,  the  biiid  of  two  hnn.  December 

'  1842 

dred  and  seventy  dollars,  for  value  received ;  this  10th  of ;_ 

November,  1838.  Long 

JUSTIN  MARTINDALB,       oJior. 

CARTER  &  LAMB. 

The  other  note  was  an  exact  copy  of  this,  except  that  it 
was  payable  twelve  months  after  date.  The  defendant  Car* 
ter  was  sued  alone,  and  pleaded  the  <<  general  issue."  On 
the  trial  it  was  admitted,  that  at  the  time  when  the  notes  in 
question  were  ^iven,  one  Lamb  and  the  defendant  Carter 
were  engaged  in  business  as  merchants  in  tlie  City  of  Ra- 
leigh, under  the  name  of  Carter  and  Lamb,  and  that  the 
notes  were  signed  by  Lamb  »n  the  name  of  the  firm.  The 
defence  relied  upon  was,  that  the  notes  were  given  by 
Martindale  as  principal,  and  were  signetfiijriftlii^i^the 
name  of  Carter  and  Lamb,  only  as  surmg§j|dlMlil|^^S|gs 
done  without  authority  from  the  defeuj 
never  been  assented  to  by  him.  For 
this,  Mr.  Jones  wns  called  as  a  wit] 
when  the  notes  were  given  he  wt 
Lamb — ^that  Martindale,  who  was  a  carmi^ter  in  iheQ^ot 
Raleigh,  had  purchased  a  parcel  of  brick  oTBHSTiiora,  and 
gaves  these  notes  therefor — ^that  the  notes  were  executed  in 
the  counting-room  of  the  store  of  Carter  and  Lamb,  and 
were  signed  by  Lamb  in  the  absence  of  Carter,  who  was  at 
that  time  in  the  county  of  Hyde — that  Martindale  was  a  cus- 
tomer of  Carter  and  Lamb,^  and  as  such  was  indebted  to 
them  for  a  store  account,  bat  that  they  did  not  owe  him  any 
thing.  Upon  cross-examination,  the  witness  stated  that  her 
was  present  when  the  notes  were  given,  that  he  knew  of 
the  purchase  of  the  brick  by  Martindale  from  Blachford — 
that  he  does  not  recollect  that  any  thing  was  said,  at  the  time 
the  notes  were  given,  about  the  consid(eratfon  of  them,  but 
he  thinks  he  heard  afterwards  from  Ijamb  that  they  were 
given  for  the  brick,  and  Carter  and  Lamb  were  only  sure- 
ties. The  witness  stated  lurther,  that  Carter  and  Lamb 
dealt  only  in  dry  goods.  The  plaintiffs  introduced  as  a  wit- 
ness Mr.  Blackweil,  who  stated  that  on  one  oceasion  he  waa 
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December  spealuDg  to  the  defendant  aboat  these  notes,  when  the  latter 

said  "he  had  once  signed  a  note  for  Martindale,  which  he 

Long     expected  to  have  to  pay,  but  as  for  these  Blachford  notes,  be 
Carter,    '^"^w  nothing  of  them  and  would  not  pay  theno." 

The  plaintiffs  contended,  1st.  That  there  was  no  evi- 
dence that  Carter  and  Lamb  were  only  sureties  in  the  notes, 
or  that  Blachford  knew  or  had  any  reason  to  believe  they 
were  such,  but  if  he  had  and  the  jury  should  be  satisfied 
that  they  were  only  sureties,  then  2dly.  The  defendant  was 
liable,  uuless  he  could  shew  that  he  had  given  noiiuthority 
to  his  partner  to  sign  the  notes  in  the  name  of  the  firm ;  and, 
that  at  all  events?,  as  Martindale  was  a  customer  of  Carter 
and  Lamb,  it  must  be  presumed  that  each  partner  had  au- 
thority to  sign  the  name  of  the  firm  as  surety  for  him.  And 
3dly.  That  the  declaration  by  the  defendant  that  he  had 
signed  a  note  for  Martindale,  was  evidence  from  which  an 
authority  to  the  other  partner  to  sign  the  name  of  the  firm 
might  be  inferred. 

His  Honor  instructed  the  jury  that  one  partner  had  a 
right  to  bind  the  other  by  any  act  within  the  scope  of  his 
authority,  but  that,  if  in  this  case  the  jury  believed  that  the 
notes  were  given  for  Martindale's  own  debt,  and  Carter  and 
Lamb  were  only  his  sureties,  then  the  plaintiffs  could  not 
recover,  unless  they  could  shew  that  Carter  had  authorized 
his  partner  to  bind  the  firm  as  surety,  or  had  subsequently 
assented  to  the  transaction;  and  that  in  this  case  there  was 
no  evidence  of  either  an  assent  or  authority  given  by  the  de- 
fendant. 

The  jury  returned  a  verdict  for  the  defendant,  and  judg- 
ment having  been  rendered  accordingly,  the  plaintiffs  ap- 
pealed. 

Badger  for  the  plaintiffs. 

X  H.  Bryan  for  the  defendant. 

Daniel,  J.  It  is  a  general  rule  o(  law,  that  each  partner 
is  the  accredited  agent  of  the  rest,  whether  they  be  active, 
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dorsBant  or  nominal,  and  has  authority  as  snch  to  bind  them,  ^^j^^ 

either  by  simple  contracts  respecting  the  goods  or  bnsiness  .^ L. 

of  the  firm,  or  negotiable  instruments  circulaled  in  its  be«  L^nv 
half  to  any  person  dealing  bona  fide,  Bond  v  Oibfort^  1  o«it«r. 
Camp.  185,  Vere  v  Ashley^  10  Bbrn.  &^  Cress.  296.  Smith 
on  Merc.  Law,  19.  Thus  we  see  that  the  contract  must  be 
respecting  the  partnership  businessr.  Then  both  partners 
are  authorized  to  treat  for  each  other  in  e^ery  thihg  that 
concerns  or  properly  belongs  to  the  joint  trade.  On  the 
other  hand,  when  the  transaction  has  no  apparent  relation 
to  the  partnership,  tlien  the  presumption  is  the  other  way ; 
and  the  partnefthip  will  not  be  bound  by'  the  act  of  one  of 
theparties  without  special  circumstances.  2  Cox,  312.  In 
a  matter  wholly  unconnected  with  the  partnership,  one  part* 
ner  cannot  bind  the  other.  Sandiland  v  Mcershf  2  Barn. 
&  Aid.  673.  One  partner  has  no  right  to  guarantee  a  sepa- 
rate  transaction  in  the  name  ot  the  rest,  unless  they  after* 
wards  adopt  and  recognize  his  acts.     Ex-^tarte  Nolte^  2 

Glyn.  &  Jam.  306.      Crawford  v  Sterlings  4  Esp.  207 

Payne  v  Ives^  3  Dow.  &,  Ry.  664.  Smith  on  Merc.  Law, 
23.  Ex'parte  BonbonerSy  8  Yes.  640.  Martindale,  the 
principal  debtor  to  the  plaintiff's  intestate  for  bricks  sold, 
had  no  connexion  with  the  firm  of  Carter  and  Lamb — his 
debt  was  in  no  sense  of  the  word  a  partnership  debt  or  a 
partnership  transaction  of  the  said  firm.  And  Carter's  sub- 
sequent statement,  so  far  from  adopting  or  confirming  the 
act  of  Lamb  in  the  business,  expressly  repudiates  it.  The 
circumstance  that  Martindale  had,  before  the  date  of  this 
note,  been  a  purchaser  of  goods  at  the  store  of  the  firm,  can- 
not, we  think,  take  this  case  out  cf  the  general  rule.  This 
decision  steers  clear  of  the  case  of  Cotton  v  Evans,  1  De7. 
&  Bat.  Eq.  284.  In  that  case  the  court  said,  that  a  partner- 
ship security  received  from  one  of  the  partners  simpHciter^ 
in  dischaige  of  a  separate  claim  against  himself,  is  a  badge 
of  fraud,  or  such  palpable  negligence  as  amounts  to  fraud, 
which  it  would  be  incumbent  on  the  party,  who  so  took  the 
security,  to  remove,  by  shewing,  either  that  the  partner  from 
whom  he  received  it  acted  under  the  authority  of  the  rest, 
or  at  least  that  he  himself  had  reason  to  believe  so.    In  de* 

30 


948  IN  THE  SUPREME  COQRT 

Daeember  ciding  that  cattse,  the  majority  of  the  court  were  of  opinion 
that  the  evidence  proved,  that  Van  Bokkeiin  had  good  tea* 


Long  son  to  believe,  that  William  Ellison  had  the  authority  of  the 
^^J^  firm  to  draw  the  bill  in  the  name  of  the  irm.  In  the  case 
DOW  before  us,  there  was  no  circumstance  to  warrant  a  be- 
lief ia  Blachtord,  that  Lamb  had  the  authority  of  the  de- 
fendant to  sign  the  name  of  the  firm  as  surety  for  Martin- 
dale.  It  was  manifest  from  the  form  of  this  security,  that  it 
was  a  mere  guaranty  by  the  firm  of  a  debt  of  another  per* 
son,  with  which  the  firm  had  no  connexion.  It  is  not  like 
the  case  of  a  note  endorsed  by  n  firm,  and  put  into  cireula* 
tipn  and  taken  in  the  course  of  business;  for  in  that  there 
is  an  apparent  benefit  or  interest  in  the  partnership.  We 
think  that  the  judgment  must  be  afilrmed. 


Pbr  Curtam.  Judgment  afilrmed. 
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ANN  £.  MORGAN  w.  SALLY  BA88. 

A  general  probate  of  a  will,  containing  dispositions  of  realty  as  well  as  per-  Deeember 
•onalty,  is  presumed,  if  on  its  face  the  will  pnrports  to  have  been  executed     1843. 
with  tlie  oeremomes  necessary  to  pass  latids,  and  unless  someilung  Is  ' 
shewn  to  removo  the  presamptiony  to  haina  been  a  probate  of  it  both  as  to 
real  and  personal  property. 

And  in  the  case  of  an  unattested  will,  which  may  pass  realty,  if  in  the  testa^ 
tor's  hand- writing,  dec.  (according  to  the  act,  Key.  St.  c  122,  s.  1,)  when  it 
appears  from  the  record  that  the  will  was  proved  both  as  to  real  and  person- 
al estate,  it  must  be  intended  that  aU  the  requtiwnents  to  render  on  unattes^ 
ed  will  eflectual  for  the  devise  of  lands^  bad  been  shewn  to  the  satiafiwtioK 
of  the  court* 

But  from  a  general  probate  of  an  unattested  instrument  as  a  will,  such  a  legal 
inference  does  not  arise. 

An  instrument,  which  has  onoe  been  proved  as  a  will  of  person^ty,  may  be 
subsequently  propounded  as  a  will  of  real  estate. 

The  cases  of  the  Uaiverniy  v  Blount,  No.  Ca.  Term  Rep.  13;  Blount  vPa9» 
ieur,  2  Hawks,  237;  and  Redmond  v  ColUns,  4  Dev.  430,  cited  and  ap- 
proved. 

Appeal  from  the  Superior  Court  of  Law  of  Halifax 
County,  at  Fall  Term,  1843|  bis  Honor  Judge  Batllb 
presiding. 

This  was  an  application  to  the  County  Court  to  admit  to 
probate,  as  a  will  of  real  estate,  an  instrument  signed  Ann 
McKennie  Pasteur,  which  had  been  previously  proved  in 
the  ^same  court  as  a  will  of  personalty  only«  The  applica- 
tion  was  dismissed  in  the  County  Court,  and  an  appeal  taken 
to  the  Superior  Court,  where  the  same  sentence  was  passed, 
and  the  plaintiff  then  appealed  to  the  Supreme  Court.  The 
material  facts  are  set  forth  in  the  opinion  delivered  in  this 
Court. 

B.  F.  Moore  for  the  plaintiff. 
Badger  for  the  defendant. 
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^Ts^'*"  Gaston,  J.  At  May  Term,  1837,  of  the  County  Court 
»f  Halifajc,  Frnnees  Clark  offered  for  probate,  as  the  last  will 

Morgui  ^nd  testament  of  Nancy  Paslewr,  an  instrument  in  writing, 
purporting  to  be  signed  by  ber,  but  unattested  by  any  wit- 
ness, jn  which,  with  ^he  exception  of  a  small  legacy  to  the 
defendant,  Sally  Bass,^he  testatrix  declared  ihdX  she  consti- 
tuted the  said  Frances  Clark  her  sole  heiress.  The  probate 
was  eaveated  by  thejdefendant,  and  thereupon  an  issue  was 
made  up,  whether  the  said  instrument  beor%e  not  the  last 
will  and  testament  of  Nancy  Pasteur.      This  issue,  nt  the 

succeeding  August  Term  of  the  said  court,  was  tried,  and  the 
jury  iound  that  the  paper  writing  offered  was  the  last  will 

and  testament  of  Nanoy  Pasteur,  and  thereupon  a  judgment 
was  rendered  that  the  caveator  pay  the  costs,  and  Frances 
Clark  was  permitted  by  the  court  to  qualify  as  the  executiix 
of  the  said  will.  At  the  August  Term,  1841,  of  the  said 
court,  the  plaintiff,  Ann  E.  Morgan,  who  is  stated  upon  the 
record  to  be  the  assignee  of  Frances  Clark,  applied  to  the 
court  to  be  permitted  to  prove  the  said  itistrument  as  a  will 
▼alid  to  pass  real  estate,  ''  which,"  the  jecord  states,  "  had 
been  already  proved  as  a  will  of  personalty."  It  appears 
that  thereupon  the  defendant  caveated  the  probate  prayed  for, 
and  an  issue  was  made  up,  "  whether  the  paper  writing  was 
executed  in  form  sufficient  in  law  to  pass  real  estate  or  not.** 
The  cause  was  continued  for  the  trial  of  this  issue  from 
term  to  term,  until  the  February  term,  1842,  when,  ou  mo- 
tion of  the  defendant,  the  cause  was  dismissed.  From  this 
sentence  tlie  plaintiff  appealed  to  the  Superior  Court,  and, 
the  sentence  being  there  confirmed,  appealed  thenee  to  this 
Court. 

That  the  pro4)ate  of  this  instrument  in  August,  1837,  wast 
a  probate  of  it  as  a  will  of  personal  property  only,  seems  not 
to  have  been  disputed  between  the  parties,  and  we  think  that 
it  was  properly  so  regarded.  Our  statutes  have  indeed  pro- 
vided, that  <<all  probates  of  wills  in  the  County  Court  shall 
be  sufficient  testimony  for  the  devise  of  real  estate,  and  at- 
tested copies  of  such  wills,  or  the  records  thereof  by  the  pro- 
per officer,  shall  and  may  be  given  in  evidence  in  the  same 
manner  as  the  originals/'     Rev.  St.  c.  122,  s.  9.    But  it  ia 
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well  settled  that  this  enactment  applies  only  to  the  probate  of  Deeembw 
wills  valid  to  devise  peal  estate.     In  England,  the  ordinary  ' 

ci«n  take  probato  only  of  a  will  of  personalty,  and  until  oar  Moissa 
act  of  1784,  in  which  was  inserted  for  the  first  time  the  enact- 
ment l)efore  recited,  our  County  Courts  as  courts  of  probate 
possessed  no  other  jurisdiction.  But  after  that  act,  as  the 
probate  was  made  evidence  ot  the  devises  in  the  will,  it  be- 
came the  duty  of  these  courts  to  enquire  whether  the  will 
offered  for  probate  was  valid  so  as  to  devise  lands.  They 
thus  became  courts  of  probate  as  to  wills  of  every  descrip- 
tion, and  Si  general  probate  of  a  will,  containing  dispositions 
^f  realty  as  well  as  personalty,  was  presumed,  if  on  its  face 
the  will  purported  to  have  been  executed  with  the  ceremo- 
nies necessary  to  pass  lands  and  unless  something  appeared 
to  remove  the  presumption,  to  be  a  probate  of  it  in  both 
characters.  Thus,  in  the  case  of  The  University  v  Blount^ 
No.  Ca.  Term  Rep.  13,  where  there  was  a  probate  of  a  will, 
purporting  to  be  attested  by  two  subscribing  witness,  made 
upon  the  oath  of  one,  it  was  held  that  it  was  necessary  to  the 
efficacy  of  a  probate  of  a  will  of  realty,  that  it  should  appear 
therefrom  to  have  been  shewn  to  the  court,  that  the  will  was 
executed  under  the  circumstances  required  by  law  in  devises 
of  lands,  and  that,  inasmuch  as  it  appeared  on  the  face  of 
the  will  that  it  was  attested  by  two  witnesses,  and  it  was 
certified  to  have  been  proved  before  the  court  by  the  oath  of 
one  of  them,  it  should  be  intended  prima  facie  that  it  had 
been  proved,  as  required  in  devises  of  land,  that  both  him- 
self and  the  other  witness  had  subscribed  the  will  in  the  pre- 
sence of  the  testator.  But  when  enough  appeared  to  rebut 
the  presumption,  then  the  probate  was  taken  to  be  a  pro- 
bate of  a  will  of  personalty  only.  Thus,  in  Blount  v  Pat- 
tony  2  Hawks,  237,  where  a  will  purported  to  be  attested  by 
two  witnesses  and  was  certified  to  have  been  proved  by  one, 
whose  testimony  was  set  forth  in  the  certificate,  and  it  did 
not  appear  therefrom  that  he  had  testified  to  the  subscription 
by  the  other  witness  in  the  presence  of  the  testator,  the  pro- 
bate  was  held  to  be  one  confined  to  personalty.  The  will  in 
this  case  had  apparently  the  forms  requisite  to  make  it  good 
as  a  disposition  of  peisonaltyi  but  it  was  prima  facie  insuf- 
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« 

j)Membfli  ficient  to  devise  lands,  because  ooattesled  by  two  sabseribini^ 

^        witnesses.    It  is  truoi  that  there  is  a  special  case  provided 

Mofgan  fof  bf  our  Statutes^  in  which  devises  may  be  valid  without 
fil„  aueh  attestatiooi  "  if  the  will  shall  be  found  among  the  val- 
uable papers  or  e&cts  of  any  deceased  person,  or  shall  have 
been  lodged  in  the  hands  of  any  person  for  safe  keepingi 
and  the  same  shall  be  in  the  hand* writing  of  such  deceased 
person,' and  his  name  sub8crit)ed  thereto,  or  insehed  in  some 
part  of  snch  will,  and  if  such  hand-writing  is  generally 
known  by  the  acquaintances  of  such  deceased  person,  and  it 
shall  be  proved  by  at  least  three  credible  witnesses  that  they 
verily  believe  such  will  and  every  part  thereof  is  in  the 
band-writing  of  the  person  whose  will  it  appears  to  be." — 
-And  if  the  record  had  set  out  that  this  instrument  was  prov- 
ed as  a  will  both  of  real  and  personal  estate,  it  must  then 
have  been  intended  that  all  the  requirements  to  render  an 
unattested  will  effectual  for  the  devise  of  lands  had  been 
shewn  to  the  satisfaction  of  the  court.  But  from  a  general 
probate  of  an  unattested  instrument  as  a  will|  such  a  legal 
inference  does  not  arise. 

It  does  not  appear  upon  tvbat  grounds,  ader  the  will  had 
been  permitted  to  be  re-prodounded  and  the  issue  made  up 
between  the  parties,  the  cause  was  dismissed  by  order  of  the 
court.     The  counsel  for  the  caveator  insists  that  it  was  pro- 
perly dismissed,  because  the  court  had  no  authority  to  act 
upon  the  matter  alleged.      We  hold  it  to  be  perfectly  settled 
that  the  county  court  has  power  to  declare  a  will  proved, 
both  as  a  will  of  realty  and  as  a  testament  of  chattels.  This 
doctrine  is  recognized  in  the  cases  referred  to,  and  in  many 
others,  which  it  is  unnecessary  to  cite,  and  is  clearly  pre  sup- 
posed in  the  act  of  1835,  c.  13,  (Rev.  St.  c.  122,  s.  7)  by  the 
Legislature,  wlien  it  provides  the   mode  of  proving  wills 
made  out  of  the  State,  containing  dispositions  of  realty  or 
other  property  within  the  State.        By  that  act  the  county 
court  is  authorised  to  issue  commissions  to  take  the  examin- 
ation  of  witnesses,  touching  the  execution  of  the  will,  and 
<<  upon  return  of  such  testimony  the  court  may  proceed  to 
adjudge  the  said  will  to  be  or  not  to  be  duly  proved,  in  the 
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same  maDner  as  it  now  can  on  Iba  oral  ezanunation  of  a  I>*«ani^ 

1843 

witness  or  witnesses  in  open  court.'*  The  county  court  had  ...JLl- 
authority  to  declare  the  instrument  in  question  well  pioved  Moiiuk 
as  ek  will  of  realty  as  well  as  of  personalty.  And  if  it  has 
as  yet  exercised  but  a  part  of  this  power,  we  do  not  see  why' 
it  may  not  rightfully  be  inroked  to  exercise  the  remaining 
part  thereof.  It  must  be  borne  in  mind  that  there  was  no 
specific  alleviation,  in  what  character  the  instrument  was  pro* 
poonded  and  that  the  judgment  was  just  as  broad  as  the  al- 
legation. Now  that  judgment  being  ascertained  to  be  one 
establishing  the  instrument  as  a  will  of  chattels  only,  we 
must  understand  that  the  instrument  was  offered  as  a  will  of 
chattels  onljfy  and  has  never  before  been  propounded  as  a 
will  of  lands.  It  has  been  argued,  however,  that  the  person 
originally  propounding  it,  who  was  the  universal  legatee 
and  devisee,  ought  to  have  offered  it  in  the  first  instance  as  a 
will  both  of  lands  and  chattels,  and  neither  she  nor  any 
claiming  through  her  can  now  be  permitted  to  claim  for  it  a 
more  extensive  operation  than  was  at  first  demanded.  We 
are  not  aware  of  any  rule  of  law,  which  sustains  this  pro- 
position; and  it  is  obvious,  upon  a  little  reflection,  that  such 
a  rule  would  in  many  instances  operate  very  inconveniently. 
Facts  may  be  discovered  after  an  instrument  has  been  offer- 
ed and  proved  as  atestament|  that  were  then  unknown,  but 
which,  if  permitted  to  be  shewn,  would  clearly  establish  it 
as  a  will  of  lands.  Why  should  not  the  party  have  an  op- 
portunity to  establish  it  as  such?  The  former  probate  will 
not  thereby  be  impeached,  and  the  new  matter  alleged  will 
be  entirely  consistent  with  the  former  allegation.  The  testi- 
mony, on  which  a  general  probate  is  stated  to  have  been 
granted,  as  in  the  case  of  Blount  v  Pation,  may,  from  inad- 
vertence, be  insufficiently  set  forth  to  authorise  the  reception 
of  the  probate  as  evidence  of  a  devise  of  lands,  and  there- 
fore the  probate  must  be  treated  as  the  probate  of  a  testament 
merely.  Why  should  not  the  consequences  of  this  inadver- 
tence  be  corrected  by  an  application  to  have  the  will  proved 
as  one  valid  to  pass  lands?  It  is  beyond  question  that  the 
devisee  may  set  it  up  as  such  in  an  action  of  ejectment,  and 
on  the  trial  prove  its  due  execution.      Henry  v  Ballard^  2 
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DMembar  Car.  Law  Bep.  696.  Uedmond  V  Collins,  4  Dev.  490.  And 
if  there  has  been  do  previous  adjudication  of  the  court  of 
MimEin  probate  against  the  will,  is  it  not  better  for  the  interests  of 
^  all,  that  its  validity  or  invalidity  should  be  directly  and  con- 
clusively decided  in  the  mode  prsecribed  by  law,-  as  most  fit 
for  trying  such  questions,  by  an  issue  between  the  parties  in- 
terested, to  be  made  up  under  the  direction  of  the  court, 
whose  peculiar  duty  it  is  to  take  the  probate  of  all  wills? 

We  are  of  opinion  that  there  was  error  in  the  sentence 
dismissing  ihe  cause,  that  the  same  ought  to  be  reversed,  and 
a  procedendo  awarded  to  the  Superior  Court  of  HaiCax  to 
try  the  issue  between  Ihe  parties. 

Per  Curiab^  Adjudged  and  ordered 

accordingly. 
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THE  OOVSRNOR  m.  JOSEPH  WELCH  AND  OTHERS. 

A  bond  pajable  to  A.B.,  Governor  of  the  State,  for  the  use  of  the  State,  goes  DeeembOT 
to  his  successor  in  office,  and  may  be  sued  upon  in  the  name  of  such  sue-      1842. 


The  plaintiff  may  eittsr  a  noUe  prosequi  as  to  «ny  of  the  defendants  in  an  ac- 
tion upon  contract,  at  any  time  before  final  judgment,  in  the  same  manner 
he  is  permitted  to  do  in  an  action  tx  deiicto. 

Where  there  were  sereral  defendants,  and  the  process  was  served  upon  a  part 
only,  and  not  run  out  to  a  pluries  as  to  the  others,  and  a  declaration  accept- 
ed by  those  on  whom  the  process  had  been  executed  send  pleas  entered  for 
them,  and  when  the  cause  came  on  for  trial  the  defendants  insisted  that  it 
was  discontinued,  and  at  the  same  time  the  plaintiff  moved  to  enter  a  wMe. 
prosequi  as  those  not  taken,  which  was  granted  :  HM  tl^at  this  prevented 
a  discontinuance  of  the  cause  as  to  those  on  whom  the  process  had  been 
executed. 

Where  there  are  several  defendants,  and  the  process  is  execu^  on  a  part  only 
and  not  tun  out  against  the  others,  this  may'  amount  to  tf  discontinuance, 
but  after  verdict  the  eiror  is  cured  by  the  statute  of  Jeofails. 

Appeal  from  the  Superior  Court  of  Law  of  Macon 
county,  at  Spring  Term,  1842,  his  Honor  Judge  Bailet  pre- 
siding. 

This  was  an  action  of  debt  brought  upon  a  bond,  of  which 
the  following  is  a  copy,  viz : 

<<  Stale  of  North-Carolina : 

Know  all  men  by  these  presents,  that  we,  Joseph  Welcby 
E.  L.  Poindexter  and  Joshua  Parsons,  proprietors  of  the 
Tennessee  River  Turnpike  Road,  and  Asa  Bnloe,  Benjamin 
S.  Brittain,  Gideon  F.  Morris  and  Isaac  Truitt,  are  he\d  and 
firmly  bound  unto  Montford  Stokes,  Governor  of  the  State 
of  North-Carolina,  and  his  successors  iu  office,  in  the  sum 

31 
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December  of  four  thousand  dollars,  to  the  payment  of  which  well  and 

l_ti;uly  to  be  made,  we  and  each  of  us  do  bind  ourselves,  our 

Governor  heirs,  executors  and  administrators,  jointly  and  seve]:ally, 
Welch    ^^^^'^^y  ^y  tf^^se  presents,  sealed  with  our  seals,  and  dated 
this  first  day  of  June,  A.  D.  1832. 

The  condition  of  the  above  obligation  is  such,  that  where* 
as,  by  an  act  of  the  General  Assembly  of  the  State  of  North 
Carolina,  the  Public  Treasurer  of  said  State  has  been  direct- 
ed to  loan. to  the  proprietors  of  tho  Tennessee  River  Torn- 
pike  Road,  the  sum  of  two  thousand  dollars,  upon  terms 
specified  in  said  act  of  Assembly  :  And  whereas,  the  propri- 
etors above  named,  (Joshua  Pcirsons,  having  lately  purchased 
the  interest  of  *William  Bryson  in  said  road,)  have  this  day 
received  of  William  S.  Mhoon,  Public  Treasurer  of  North- 
Carolina,  the  aforesaid  sum  of  two  thousand  dollars.  Now, 
therefore,  if  this  sum  aforesaid  of  two  thousand  dollars,  with 
interest  from  this  date,  shall  be  fully  paid  up  to  the  said  Wil- 
liam S.  Mhoon,  Public  Treasurer,  or  his  successors  in  office, 
on  or  before  the  first  day  of  June,  1837,  and  if  upon  applica- 
tion of  such  Public  Treasurer,  or  his  successors  in  offioc, 
said  proprietors  shall  promptly  give  other  or  additional  secu- 
rity as  prescribed  by  the  aforesaid  act  of  Assembly,  then  this 
obligation  to  be  null  and  void,  otherwise  to  remain  in  full 
force  and  virtue. 

(Signed  and  sealed  by  the  parlies  named  in  the  bond.)" 

The  action  was  broiight^iu  1838,  In  the  County  Court  of 
Macon,  in  the  name  of  "  Edward  B.  Dudley,  successor  in  of- 
fice of  Montford  Siokes,  €k>veruor  of  the  State  of  North- 
Carolina."  The  following  persons  were  nuoied  in  the  writ 
as  defendants,  and  process  issued  against  them,  viz  :  Joseph 
Welch,  Joshua  Parsons,.  Benjamin  L.  Brittain,  Gideon  F. 
Morris,  Isaac  Traitt,  John  McDowell  and  W«  W.  Dobson, 
administrators  of  Asaph  Enloe,  deceased,  «nd  Thomas  W. 
P.  Poindester  and  Judith  Poiodexter,  administrators  of  E. 
L.  Poiodexter,  deceased.  This  process  was  returned  execu- 
ted on  Welch  and  Brittain,  and  on  Enloe's  odministFators 
a,Dd  the  others  not  found.  An  cUias  issued  against  Morria 
and  Parsons,  which  was  returned  executed  on  Morris,  Par- 
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sons  not  found.  Another  writ  issued  ^igainst  Parsons,  which  ^^^?^2?" 

^  1843. 

was  also  returned,  not  found.    This  is  all  the  process  which. 


appears  to  have  issued.  At  the  first  return  term,  J.  Roberts  ^^oremor 
was  marked  as  counsel  for  Poindexter's  administrators,  and  Welch, 
this  entry  made':  "  N.  W.  Woodfin  for  J.  Welsh  and  Paisons 
when  taken."  "  Oyer  as  to  Welch."  The  cause  remained 
in  this  state  eight  or  nine  terms  jn  the  County  Court)  when 
the  plaintiff  was  non  suited  and  appealed  to  the  Superior 
Court.  The  cause  was  placed  on  the  trial  docket  in  the  Su- 
perior Court,  at  Spring  Term,  1840,  and  so  continued  until 
Spring  Term,  1842,  when  the  following  pleas  were  entered: 
'<  general  issue — conditions  performed — no  breach."  At  this 
Term  a  jury  having  been  impannelled  to  try  the  cause,  the 
bond  was  proved  and  read  to  them.  The  defendant's  coun- 
sel contended,  that  from  a  reference  to  the  act  of  Assembly 
authorizing  the  Treasurer  to  lend  the  money  to  the  defend- 
ants and  take  the  bond  sued  on,  the  action  could  not  bo 
maintained  by  the  plaintiff,  without  shewing  that  the  Gene- 
ral Assembly  had  elected  whether  the  money  should  be  paid, 
or  stock  in  the  road  be  taken  in  lieu  thereof;  2dly.  That  the 
Legislature  had  not  authorized  the  suit  to  be  brought ;  3dly. 
That  the  suit  had  been  discontinued,  because  all  the  defend- 
ants had  not  been  taken,  and  that  the  pleas,  as  it  then  ap- 
peared to  the  Court,  were  entered  only  for  the  defendants  on 
whom  process  had  been  served.  It  was  insisted  by  the  plain- 
tiff's counsel,  that  this  latter  objection  could  not  be  taken  af- 
ter the  jury  had  been  impannelled.  It  was  agreed,  however, 
that  all  the  exceptions  of  the  defendants  should  be  reserved 
until  afler  the  verdict,  and  leave  was  given  the  plaintiff  to  a- 
mend  his  writ,  and  to  enter  a  noL  pros,  as  to  those  defend- 
ants on  whom  none  ol  the  writs  had  been  executed.  A  ver- 
dict having  been  taken  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  Court  on  the  points  reserved,  his  Honor  was  of 
opinion  with  the  plaintiff  on  the  two  first  objections,  but,  af- 
ter an  examination  of  the  record,  held  on  the  last  point  that 
the  suit  had  been  discontinued,  and  gave  judgment  of  non- 
suit against  the  plaintiff,  from  which  the  plaintiff  appealed 
to  the  Supreme  Court. 
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Daeember     Francis  for  the  defendant,  besides  the  objections  taken 
^^^^'     below,  contended  that  the  suit  should  not  have  been  brought 


Governor  in  the  name  of  Dudley  as  successor,  &0C.  for  that  no  succes- 

wlloh.  ^^^  ^^  ^  ^^'^  corporation  can  take  personal  property  by  suc- 

x^ession.     He  cited  Com.  Dig.  Tit.  Franchise,  letter  F.  s.  15. 

FulwoocCs  case^  4  Co.  Rep.  65.      Thomas  Co.  Lit.  46,  b.  p. 

728.    Dyer,  48,     1  Rolle's  Ab.  515. 

Clingman  for  the  plaintiff  cited  the  following  authorities: 
Knight's  case,  2  Ld.  Ray.  1014.  Greer  v  Watts,  1  Ld. 
Ray.  274.  Salisbury  v  Proctor,  3  Sal.  13i>,  131.  Hard- 
ress,  504.  6  Term  R.  255,  Dyer,  346.  Horah  v  Long, 
4  Dev.  &  Bat.  274.  State  v  Buchanan,  1  Ired.  Rep.  59. — 
State  V  McGee,  2  Ired.  Rep.  209. 


Daniel,  J.  This  was  an  action  of  debt  conmienced  in 
the  County  Court  of  Macon,  on  a  bond  given  to  Montford 
Stokes,  Governor  of  the  State  of  North  Carolina  and  bis 
successors  in  office,  and  executed  by  Welch,  Poindexter, 
Parsons,  Enloe,  Brittain,  Morris  and  Truitt.  It  was  for  mo- 
ney borrowed  from  the  State,  under  the  provisions  of  an 
act  of  Assembly.  The  plaintiff  issued  a  writ  of  capias  ad 
respondendum  against  Welch,  Parsons,  Brittain,  Morris  and 
Truitt,  and  a  summons  against  the  representatives  of  Enloe 
and  Poindexter,  these  two  obligors  having  died  since  the 
execution  of  the  bond.  The  capias  was  by  the  sheriff  ex- 
ecuted on  Welch,  Brittain  and  Morris,  and  as  to  Parsons 
and  Truitt  retnrned  "not  found."  Ttie  process  was  run  out 
to  a  pluries  as  to  Parsons ;  ^but  there  was  neither  an  alias 
nor  a  pluries  as  to  Truitt ;  nor  any  alias  or  pluries  as  to 
Poindexter's  representatives.  The  defendants,  Welch,  Brit- 
tain and  Morris  received  a  declaration  against  themselves, 
and  pleaded  <'  General  issue  and  conditions  performed.''  At 
January  Sessions,  1840,  the  plaintiff  was  non-suited,  and  ap- 
pealed to  the  Superior  Court.  At  Spring  Term,  1842,  of 
the  Superior  Court,  the  cause  was  submitted  to  a  jury,  and, 
before  they  rendered  a  verdict,  the  defendant's  counsel  mov- 
ed the  court  to  adjudge  that  the  Whole  cause  had  been  dis- 
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coDtinued,  because  the  process  bad  not  been  tud  out  to  a  Deeemb^r 

plurieSf  as  to  some  of  the  persons  mentioned  in  the  original ^ 

writ,  to  wit,  Truitt  and  Poindexter's  representatives.    At  Goveraor 
the  same  time  the  plaintiff's  counsel  moved  the  court  for    y^J^^ 
leave  to  enter  a  nolle  prosequi  as  to  those  persons.  The  court 
reserved  these  questions  and  the  trial  proceeded.     The  de- 
fendants insisted  on  the  trial  that  the  action  conid  not  be 
maintained,  as  there  was  no  proof  that  the  Legislature  had 
elected  to  take  back  the  money,  rather  than  its  equivalent  in 
the  stock  of  (he  Turnpike  Road,  which  privilege  had  been 
reserved  in  the^aid  act,  if  the  Legislature  should  think  pro- 
per to  take  the  stock  in  payment ;  nor  had  the  legislature 
directed  a  suit  to  be  brought,  on  this  bond.     These  objec* 
tions  were  overruled  by  the  court;  and  we  think  the  court 
was  correct  in  so  doing.    There  is  no  stipulation  in  the  con- 
dition of  the  bond,  that  the  State  will  take  such  stock  in 
discharge  of  the  bond.    Nor  is  there  any  law  to  stay  pro- , 
ceedings  on  the  bond,  until  the  Legislature  should  order  it 
to  be  put  in  suit.    If  the  Legislature  has  passed  any  resolu- 
tion on  the  subject,  it  was  the  duty  of  the  defendants  to 
she9  it.    The  defendants  again  contended  that  the  action 
could  not  be  maintained  in  the  name  of  Dudley,  but  that  it 
should  have  been  brought  in  the  name  of  Stokes.     They 
said  that  a  bond  given  to  a  sole  corporation  and  its  succes- 
sors, did  not,  in  law,  go  to  the  successor,  but  would  go  to 
the  executor  of  the  first  obligee — that  bonds  given  to  corpo- 
rations sole,  as  bishops,  prebendaries,  parsons,  vicars,  &,c 
would  enure  to  them  in  their  natural  capacity,  as  they  can- 
not take  a  chattel  or  chose  in  action  in  succession,  unless  by 
custom  ;  and  for  this  were  cited  Bac.  Ab.  Obligation,  D.  2. 
Byrd  v  Wilford^  Cm.  Eliz.  464.    Fultcood^s  case^  4  do. 
65.    The  answer  is,  that  the  rule  relied  upon  does  not  ap- 
ply'to  the  King.    He  may  take  a  chattel  or  chose  in  action 
to'go  in  succession — the  revenue,  national  ships  and  all  the 
materials  of  war,  which  are  things  personal  in  their  nature, 
go  in  succession.    Specialties  and  obligations  taken  to  the 
nse  of  the  King  will  go  in  the  same  way.    We  have  no 
modern  authority  on  this  point,  because,  by  the  Stat.  33  Hen. 
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^^jnb«'8,  it  is  enacted,  that  all. obligadoos  and  specialties,  taken  to 
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the  use  of  the  King,  shall  be  of  the  same  nature  as  a  statute 
Governor  staple.    They  are  now  as  records,  and  the  usual  remedy 
Wdch.   ^^^  ^  breach  is  by  scire  facias.    Williams  on  Ex'ore  663. 
Bingham  on  Executions,  228,  229.    It  appears  from  the 
face  of  this  bend  that  the  money  belongs  to  the  State ;  and 
the  act  directs  that  the  bond  shall  be  payable  to  the  Govern- 
or for  the  time  being.    We  are  of  opinion  that  the  plaintiff, 
who  was  the  successor  of  Stokes  as  Governor,  may  maintain 
an  action  on  the  bond.    The  jury  rendered  a  verdict  (or  the 
plaintiff.    And  the  court  then  returned  to  the  point  reserved  ; 
and  was  of  opinion,  that  the  cause  bad,  in  law,  been  there- 
tofore discontinued  and  gave  judgment  accordingly,  from 
which  the  plaintiff  appealed  to  this  court.    It  may  be,  that 
an  order  of  dicontinuaoce  might  have  been  proper  at  the 
time  the  motion  was  made,  had  not  the  plaintiff  simultane^ 
ously  moved  to  enter  a  nolle  prosequi  as  to  those  persons 
named  in  the  original  writ,  who  had  not  been  taken.    It  is 
true,  that,  in  England,  if  two  persons  are  sued  in  a  bailable 
action  es  contractti  or  ex  delicto,  and  but  one  be  takeii.  the 
plaintiff  cannot,  without  error,  serve  him  with  a  declarmon, 
until  he  has  run  the  process  to  an  outlawry  asrainst  the  oth* 
er.     1  Stra.  473.    2  W.  Blac.  759.    2  New.  Rep.  404,  231 , 
433.     1  Wils.  242.    1  Man.  &  Sel.  55.      1  Arch.  Pr.  123, 
124.    If  he  declare  against  one  only  where  two  are  named 
in  tlie  writ,  the  other  may,  if  the  writ  be  bailable,  immediately 
sign  judgnaent  of  non  pros.    2  Term  R.  257.    After  pro- 
ceeding to  outlawry  against  the  other,  you  may  declare  a* 
gainst  the  one,  who  has  appeared  alone,  stating  the  outlaw- 
ry of  the  other  in  the  commencen^nt  of  your  declaration, 
15  East.  1, 4.    Taunt.  299.     1  Maule  &  Sel.  242.    2  Arch. 
Pr.  179.    By  accepting  a  declaratioii  and  going  to  trial,  and 
a  verdict  rendered,  still  at  common  law  the  error  was  not 
cured,  but  it  is  now  cured  by  the  statute  of  Jeofails  32,  H. 
8,  c.  30,  which  is  comprehended  in  our  Revised  Statutes,  c. 
3.  s.  6.    The  idea  of  the  Judge  was  not  correct,  that  the  ac- 
tion had  been,  by  force  of  law,  theretofore  discontinued,  and 
that  a  nolle  prosequi  by  the  plaintiff,  at  the  time  moved  for, 
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could  not  help  him.    For  if  the  verdict,  which  the  jury  were  December 
then  impannelled  16  give,  had  been  rendered  before  the  ma-     ^^^^' 
king  of  the  motion  for  the  discontinuance,  the  above  men-  Governor 
tioned  statute  of  Jeofails  would  have  cured  the  defect,  and    w«W 
the  plaintiff  would  then  have  been  entitled  to  a  judgment 
against  those,  who  had  been  arrested  and  served  with  a  de- 
claration.   The  cause  was,  therefore,  as  to  them,  still  in 
court,  until  the  order  of  discontinuance  was  entered  by  the 
court.    In  England,  in  actions  upon  contracts  against  sev- 
eral defendants,  if  the  defendants  join   in  their  pleas,  the 
plaintiff  cannot  enter  n  nolle  prosequi  as  to  any  one  of  them, 
without  releasing  the  others.     1  Wils.  90.     1  Saunders  297, 
(note.)    In  actions  ex  delicto  the  plaintiff  ipny  enter  a  nolle 
prosequi  as  to  some  of  the  defendants,  and  proceed  against 
the  others,  at  any  time  before   final  judgment,  even  al- 
though they  all  join  in  the  same  plea  and  be  found  jointly 
gui:ry.     1  Lord  Ray.  597.     1  WHs.  306.    2  Salk.  455,  466. 
3  Salk.  244,  245.    Arch.  Pr.  249.    The  reason  why  in  En- 
gland a  nolle  prossequi  cannot  be  entered  as  to  one  or  more 
of  the  defendants  who  are  sued  upon  eontrnet,  is,  that  it  is  a 
mle  there  in  such  actions,  that  the  plaintiff  must  recover  a- 
gainst  all  or  none.    That  is  not  the  rule  with  us,  for  here  a 
plaintiff  may  recover  against  one  or  more,  in  an  action  upon 
contract.     Therefore  the  practice  here  has  long  been^to  per- 
mit the  plaintiff  to  enter  a  nolle  prosequi  in  acfrons  upon 
contract,  just  as  he  is  permitted  to  do  in  actions  ex  delicto^ 
at  any  time  before  final  judgment.    In  this  case  the  record 
states,  that  leave  was  given  to  the  plaintiff  to  enter  a  nolle 
prosequi  as  to  the  defendants  not  taken.    This  was  rights 
and,  consequently,  the  order  for  discontinuing  the  cause  wa» 
erroneous  and  must  be  reversed  y  and  judgmueat  must  b<i^ 
rendered  for  the  plaintiff  upon  the  verdict. 


Per  Curiam.  Judgment  of  the  court  below  re^ 

versed,  and  judgment  for  the 
plaintiff. 
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RICHARD  SMITH  on  demise  of  JOHN  B.  KELLY  tv.  HARBORD 

SPENCER. 

December  If  goods  be  Ci^en  under  ^  fieri  /oeuu,  they  T«rt  in  the  Sherifi^  and  be  may  aell 
1842.  them  after  he  ba»  returned  the  writ,  and  at  any  distance  of  time. 

**■"■""■  If  he  does  notsefl,  the  plaintiff  can  compel  him  by  a  venditioni  exponas,  and 
this  he  may  sue  oHf,  in  like  manner,  at  any  distance  of  time. 

When  land  is  levied  on,  the  plaintiff  may  sue  out  a  tfendiiioni  exponae  at  any 
subsequent  time,  before  the  debt  is  satisfied,  without  regard  to  the  year  and 
the  day,  and  without  resorting  previously  to  a  scire  faeiaa, 

A  sale  under  such  a  venditioni  exponas  will  be  good  against  the  defendant  in 
the  execution,  and  those  who  claim  under  him ;  but  the  iaehea  of  the  plain- 
*  tiff  in  not  enforcing  a  sale  may  entitle  creditols  having  younger  executions 

to  be  preferred. 

This  was  the  law  before  the  passage  of  the  Rev.  St  c.  t'l,  s.  I  li — whether 
altered  by  that,  quere  1 

The  cases  of  GiUey  v  Dicker8on,2  Hawks,  341.  Brasfield  v  Whitaker,  4 
Hawks,  309.  PurceU  v  McFarland,  1  Ired.  Rep.  84.  Clark  v  Helm,  Ibid, 
421.  Bank  of  Cape  Feasr  v  Williamson,  2  Ired.  Rep.  t47.  Borden  v 
MeKinnie,  4  Hawks,  279.  Seatoell  v  Bank  of  Cape  Peary  3  Dev.  279. — 
Seoit  V  Hill,  2  Mur.  143.  Amyatt  v  Backhouse,  3  Murp.  63.  Tarkintan^ 
Alexander,  2  Dev.  d&  Bat  87.  Dawson  v  Shepherd,  4  Dev.  497.  Oxky  v 
Mizle,  3  Mur.  260.  Belly  Hill,  I  Hay.  72.  Ricks  v  Blount,  4  Dev.  128. 
Palmer  v  Clark,  2  Dev.  354;  and  Bank  of  Newbem  v  PuUen,  4  Dev.  297, 
cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Moore 
County^  at  Fall  Term,  1841,  his  Honor  Judge  Pear- 
son presiding. 

On  the  trial  of  this  ejectment,  it  was  admitted  that  thede- 
fendant  was  in  posse^^sion.  It  appeared  that  one  Laverty 
and  Gantly  obtained  a  judgment  against  one  Munroe  and 
others,  for  $480  70,  at  September  Term,  1835,  of  Cumber- 
land County  Court,  that  a  Ji,  fa,  tested  of  that  term  issued 
against  the  defendants  to  the  Sheriff  of  Moore  county,  re- 
turnable to  December  Term,  and  was  returned  by  the  Sher- 
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iff  "levied  ou  the  land  in  dispute — too  late  to  liand  to  sell."  Decemb«r 

1848 

Whereupon,  a  venditioni  exponas  issued  to  the  Sheriff  of 1^ 

Moore,  tested  December  Term,  1836,  returnable  to  March  Smith 
Term,  1^6,  and  was  by  him  returned :  ^<  Indulged  by  plain-  speaeer. 
tiff's  attorney — costs  satisfied  and  paid  into  office."  No  other' 
process  issued  until  December  Term,  1837,  when  a'  vendi- 
tioni exponas  issued,  tested  of  that  term,  and  returnable  to 
March  Term,  1838,  by  virtue  of  which  last  Ten.  exp.  the 
sheriff  sold  the  land  on  the  19th  of  February,  1838,  tathe 
lessor  of  the  plaintiff,  and  made  a  regular  deed  fo  him  duly 
proved  and  registered,  and  under  this  title  the  plafntiff  claim- 
ed. It  was  also  admitted  that  Munroe,  whose  land  had  been 
thus  sold,  on  the  27th  of  May,  1837,  conveyed  the  land  to 
one  Dowd  in  trust,  to  secure  certain  of  his  creditors,  and 
that  Dowd,  on  the  10th  of  February,  1839,  sold  and  convey- 
ed the  land  to  the  defendant,  who  claimed  title  accordingly. 
It  was  also  admitted,  that  at  December  Term,  1839,  the 

m 

County  Court  of  Cumberland  made  the  following  order,  viz: 
'*  Laverty  and  Gantly  v  Munroe  and  others.  It  appearing  to 
the  satisfaction  ot  the  court,  by  the  affidavit  of  John  Wins- 
low,  Esquire,  Attorney  lor  Laverty  and  Gantly,  that  the 
judgment  in  this  case  rendered  at  September  Term,  1836, 
was  not  satisfied  at  the  time  of  the  sale  of  certain  property 
levied  on  as  tfie  property  of  one  of  the  defendants,  under 
an  execution  returnable  to  December  Term,  1836,  and  sold 
under  a  venditioni  exponas  issued  from  December  Term, 
1837,  returnable  to  March  Term,  1838.  And  it  further  ap- 
pearing to  the  court,  that  exec  lotions  have  not  regularly  is- 
sued upon  said  judgment  from  March  Term,  1836,  to  De« 
cember  Term,  1837:  It  is  therefore  considered  by  the  court, 
that  a  venditioni  exponas  issue  nunc  pro  tunc,  from  March 
Term,  1836,  to  June  Term,  1836,  from  June  Term,  1836, 
to  September  Term,  1836,  from  September  Term,  1 836,  to 
December  Term,  1836,  from  December  Term,  1836,  to 
March  Term,  1837,  from  March  Term,  1837,  to  June  Term, 
1837,  from  June  Term,  1837,  to  September  Term,  1837,  and 
fiom  September  Term,  1837,  to  December  Term,  1837;" 
which  writs  of  venditioni  exponas  were  filled  up  under  the 

32 
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D6c«mbdr  seb]  of  the  eoQrt  by  the  clerk,  and  filed  among  the  records 
^^^'    ot  the  said  suit. 
Smitb        The  only  question  raised  was,  whether  the  title  of  the 

^  ^       lessor  of  the  plaintiff  under  the  sheriff's  deed,  or  the  title  of 
the  defendant  under  the  deed  of  Dowd,  was  the  better  title. 
The  court  intimated  the  opinion  that  Laverty  and  Gant- 
ly,  the  plaintiffs  in  the  jiKigment)  had  lost  their  lien  by  not 
continuing  their  executions  regularly  from  March  Term, 
1836,  to  December,  1837— that  after  March  Term,  1836, 
the  plaintiffs  had  abandoned  their  lien,  so  as  to  give  thede* 
fendant,  Munroe,  the  right  to  sell— and  he  having  sold  or 
conveyed  for  valuable  consideration  to  Dowd,  the  title  was 
out  of  him  and  was  not  subject  to  the  vendiiioni  exponas^ 
from  December,  1837,  to  March,  1838,  under  which  the  les- 
sor ot  the  plaintiff  claimed — ^that,  supposing  the  County 
Court  had  the  power  to  order  venditioni  exponas^ s  to  issue 
nunc  pro  tunc^  the  effect  of  this  could  only  be  to  make  the 
'  proceedings  regular  so  as  to  protect  the  purchaser  under  the 
last  vendiiioni  exponas  against  the  defendant  in  the  execu* 
tiou,  but  not  against  the  present  defendant,-  who  had  before 
that  by  the  deed  from  Dowd  to  him,  and  from  Munroe  to 
Dowd,  acquired  vested  rights,  which  rights  ;COuld  not  be  af- 
fected by  any  such  order  of  the  County  Court,  or  by  any 
thing  done  by  the  clerk  in  pursuance  thereof.     In  submis- 
sion to  this  opinion,  the  plaintiff  suffered  a  non-suit,  and  ap- 
pealed to  the  Supreme  Court. 

Badger  ^  MendenhaU  for  the  plaintiff. 
Winston  ^^  Strange  for  the  defendant. 

V 

RuFFiN,  C.  J.  Supposing  the  lien  created  by  the  levy  of 
the 7f«ri/adas,  to  have  been  once  lost,  the  court  would  be 
reluctant  to  hold,  that  it  was  revived  by  the  order  made  in 
December|^1839,  and' the  proceedings  under  it,  to  the  preju- 
dice of  a  dtle  acquired  by  the  defendant  at  a  time  when  the 
lien  was  extinct  or  dormant.  It  must  be  admitted  that  it 
seems  to  be  cleariy  settled  in  Eqgland,  that  the  statute,  West. 
2,  c.  45,  only  requires  a  scire  facias  to  revive  a  judgment 
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when  DO  execaiion  is  sued  within  a  year  and  day ;  and  that,  DecMib«r 
if  an  execution  be  sued  within  that  period,  and  be  returned  ' 


and  filed,  another  execution  may  be  sued  at  any  distance  of  Smith 
time  without  a  acirefadas^  by  entering  continunnces  from 
the  first  to  the  last  writ.  Indeed,  it  was  held,  with  respect  to 
the  process  of  execution  against  land,  that  the  creditor  may, 
after  a  year  and  a  day,  enter  an  award  of  an  elegit  on  the 
roll,  as  of  tlie  term  of  the  judgment,  and  then  continue  the 
same  down  by  vicecomes  non  misii  hreve^  and  sue  out  his 
elegit  at  any  time  without  a  scire  facias.  Cook  y  Ba- 
thurat,  2  Show.  235.  Carth.  283.  Probably  the  practice 
of  allowing  the  entry  of  continuances  began  with  the  elegii^ 
given  by  stat.  West.  2,  c.  18,  inasnnich  as  it  could  do  no 
prejudice  to  third  persons,  under  any  circumstances.  For, 
by  the  construction  of  the  statute,  the  judgment  bound  the 
lands  the  debtor  had  on  the  day  of  the  judgment  rendered^ 
or  at  any  time  afterwards ;  and  this  lien  continued  until  sat- 
isfaction  against  the  debtor,  his  alienees  and  junior  judgment 
creditors.  If  the  judgment  became  dormant,  and  was  reviv- 
ed by  scire  facias^  this  latter  judgment  was  only  quod  exe- 
cuiionem  habeat,  by  the  express  words  of  the  statute ;  so 
that  the  elegit^  then  issued,  ran  in  the  same  terms  it  would 
if  the  judgment  had  not  become  dormant,  and  commanded 
the  sheriff  to  deliver  to  the  plaintiff  one  half  of  all  the  land 
the  defendant  bad  on  the  day  of  the  original  judgment  or  at 
any  time  afterwards.  It  consequently  rode  over  any  inter- 
mediate alienation.  Hard  as  the  case  may  be,  it  follows  in- 
evitably, from  the  principle  declared  by  the  statute,  that  the 
judgment  binds  the  land  ;  and  it  charges  every  person  with 
notice  of  the  judgment.  The  allowing  the  continuances  to 
be  entered  on  the  roll  had  the  effect  ot  making  the  record 
appear  regular,  and,  it  would  seem,  that  it  had  no  other  ob- 
ject. No  doubt,  upon  reasonable  ground  shewn,  as  that  the 
debt  had  been  satisfied  or  released,  the  cdurt  would  not  allow 
the  continuances  to  stand,  but  would  put  the  plaintiff  to  his 
scire  faciaSf  so  as  to  let  in  the  defendant  to  plead.  Except 
in  a  case  of  that  kiqd  the  scire  facias  answered  no  useful 
purpose ;  since  as  against  the  land  the  execution  ran  precise- 
ly as  it  would,  if  an  elegit  had  been  in  the  sheriff's  hands 
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-DaMmbar  dnriDiF  all  the  time  from  the  judfifment  rendered.    And  such 
'    is  the  law  of  ED^fland  to  this  day  ;  for  the  stat.  29,  Car.  2, 
Smith    c.  3,  8.  16,  extends  only  to  writs  of  execution  against  the 
Spraoer.  g^ods  of  the  party,  as  to  which  they  bind  only  (rom  the  de- 
livery to  the  sheriff.    It  was  easy,  however,  after  this  last 
statute,  to  transfer  to  executions  against  goods  the  rule,  un- 
der which  continuances  of  an  elegit  had  been  permitted  ; 
for  this  fiction  also  could  do  no  barm,  since  the  writ  of  fieri 
facias  had  no  relation,  but  bound  only  while  it  was  in  the 
sheriff's  hands  ;  that  is  to  say,  provided  it  was  not  levied. 
Hence,  if  there  was  no  suggestion  of  satisfaction,  the  scire 
facias  in  this  case  also  was  required  by  no  purpose  of  jus> 
tice,  and  the  plaintiff  was  allowed  to  make  his^ri  facias^ 
sued  out  after  a  long  interval,  orderly  and  regular  on  the 
record  by  continuances  on  the  roll  after  one  had  been  issued 
and  returned.    For  it  affected  only  the  parties  to  the  record, 
was  a  convenience  to  the  plaintiff,  did  no  injustice  to  the  de* 
fendant,  and  saved  expense  to  both. 

Far  different  may  be  the  consequences  of  such  a  course 
in  our  law.  Here  the  common  law  is  still  in  force,  by 
which  the  fieri  facias  binds  from  its  teste ;  and  the  unity  of 
an  original j^eH/acias  and  an  alios  and  fluries  regularly 
issued  is,  for  the  purposes  of  the  lien  created  by  the  first,  too 
firmly  established  to  be  shaken.  Gilly  v  Bickerson^  2 
Hawks  341.  BrasfieU  v  Whitaker,  4  Hawks  309.  To 
permit  a  plaintit!,  after  a  return  of  a  nulla  bona  on  a  fieri 
facias,  to  intermit  his  alias  for  a  term,  and  then  sue  it  out 
and  connect  it  with  the  former  by  entering  an  intermediate 
one  on  the  roll,  so  as  to  set  up  a  lien  against  purchasers  and 
creditors,  which  would  not  otherwise  exist,  but  had  been  lost 
by  the  laches  of  the  plaintiff,  would  be  grievously  unjust. 
It  cannot  be  a  matter  of  couise  here,  as  ir.  England,  for  the 
plaintiff  to  file  his  first  writ,  continue  it  on  the  rolls,  and  at 
a  remote  period  take  out  another  as  a  pluries ;  because  in 
England  he  thereby  defeats  no  creditor  or  purchaser  from 
the  defendant,  while  here,  by  the  relation,  he  may  do  both. 
There  has  been  no  such  practice  here,  and  it  would  be  mis- 
chievous to  introduce  it.    If  such  a  thing  can  be  done  here, 
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it  can,  at  all  events,  be  done  only  by  special  leave  of  the  December 

court    Here  there  was  an  order  allowing  writs  to  be  put  on ,^ 

file,  so  as  to  connect  that  finally  acted  on  with  that  on  which     Smith 
execution  was  begun.     But  the  Superior  Court  held,  not-  speloer. 
withstanding,  that  a  right  had  in  ihe  meanwhile  become 
vested  in  the  defendant,  which  could  not  be  thus  divested. 
Upon  the  correctness  of  that  position  the  argument  at  the 
bar  turned. 

It  was  said  for  (he  defendant,  that  it  was  against  first 
principles  that  third  persons  should  be  afiected  by  fictions 
in  proceedings,  to  which  Ihey  are  not  parties,  and  that  no 
court  has  power  to  make  an  order  thus  to  operate ;  and,  in 
the  neyt  place,  that,  in  re-enacting  the  stat.  IS,  Ed.  I,  c.  45, 
an  important  alteration  has  been  introduced  by  the  Legisla- 
ture, Rev.  St.  c.  31,  s.  1 14,  by  using  the  negative  words  '<  no 
execution  shall  issue  after  a  year  and  a  doy  from  the  rendi« 
tion  of  such  judgment ;"  with  a  proviso,  that  when  an  exe- 
cution hath  been  issued  within  a  year  and  a  day,  another 
may  be  issued  within  a  year  and  a  day  from  the  issuing  of 
the  last  execution — whence  it  was  deduced,  that  it  would 
directly  contradict  the  statute  to  dispense  with  a  scire  facias 
in  any  case,  where  more  than  a  year  and  a  day  had  elapsed 
since  the  last  execution.  Upon  the  last  point  we  refrain  ' 
from  expressing  an  opinion,  as  it  does  not  arise  in  the  case  ; 
for  the  act  of  1836  went  into  operation  the  1st  day  of  Janu- 
ary, 1838,  and  the  writ,  under  which  the  plaintiflf  claims, 
was  issued  in  December,  1837.  Upon  the  former  question, 
it  was,  on  the  other  hand,  insisted  for  the  plaintiff,  that  this 
was  but  the  exercise  of  the  power  of  amendment,  and  that, 
^specially  under  the  liberal  enactments  in  onr  statutes,  it  is 
possessed  by  all  courts,  inferior  as  well  as  superior  in  their 
discretion,  and  not  subject  to  revision :  and  that,  in  truth, 
the  order  ought  not  to  be  set  forth  in  the  record  ;  but  that 
the  record  itself  is  amended,  so  as  to  read  as  if  the  matter, 
embraced  in  the  order  of  amendment,  had  been  originally 
inserted  in  it ;  and  that,  hence,  it  cannot  be  judicially  seen 
that  the  new  matter  is  new,  but  it  must  be  deemed  that  the 
exeeutiens  were  in  fact  issued,  as  upon  the  ftce  of  the  re- 
cord they  now  appear  to  have  been. 
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^T^^^' '  The  court  has  no  hesitation  in  stating,  that  after  giving  to 
'  the  question  much  attention,  we  should  feel  much  emliar- 
Smith  rassed  in  coming  to  a  decision,  were  this  the  case  of  a  fieri 
Spencev.  fucias  not  levied,  and  of  alias  and  plurie$  writs  o( fieri  far 
etas  founded  on  the  first  We  do  not  decide  it,  because  we 
think  the  case  before  us  essentially  different  from  that  sup- 
posed, inasmuch  as  here  there  was  a  levy  followed  by  writs 
of  venditioni  exponas ;  though  that  difference  docs  not 
seem  to  have  been  adverted  to  on  the  trial.  We  can,  how- 
ever, say  this  much  explicitly ;  that  upon  the  general  prin- 
ciple that  no  person  rhould  bo  affected  by  res  inter  alios  ac- 
fa,  on  which  he  could  not  be  heard,  we  should  incline 
strongly  to  the  opinion  of  his  Honor,  unless  we  should  find 
ourselves  compelled  by  imperative  rules  of  law  to  hold  the 
contrary.  It  may  be  that  one  court  cannot,  for  any  purpose, 
look  into  the  record  of  another  court  as  it  now  reads,  so  as 
to  see  how  it  was  made  to  jead  thus ;  and,  if  so,  we  should 
of  course  yield  to  the  rule  of  law.  If  such  should  be  the 
law — as  it  possibly  is — it  furnishes  a  cogent  reason  why 
courts  should  be  extremely  camhous  in  allowing  amend- 
ments, or,  rather,  statements  of  facts  and  proceedings,  abso* 
lutely  fictitious,  to  be  inserted  in  the  record,  when  the  inter- 
ests of  persons  not  before  the  court  may  be  injuriously  af- 
fected. The  propriety  of  perfecting  process  actually  issued, 
as  by  putting  a  seal  to  a  writ,  or  making  an  execution  con- 
form to  tb^  judgment  in  the  amount  of  the  debt  and  costs, 
and  the  like,  is  not  denied,  but  has  been  declared  by  this 
eourt.  PureellvMcFarland,  1  }red.  34.  Clark  v  Hd- 
len.  Ibid  421.  But  an  amendment  of  a  fieri  fadas,  by  in- 
serting words  to  alter  it  from  an  original  to  an  alias,  was  re- 
fused, when  it  would  prejudice  the  right  of  a  third  party. 
Bank  ofUap§  Fear  v  Williamson,  2  Ired.  Rep.  147.  Yet, 
it  the  power  be  admitted^  we  think  we  may  safely  advise 
magistrates,  who  sit  in  inferior  courts,  never,  under  the  pre- 
tence of  anoendment,  to  allow  a  oiere  fiction,  a  false  state* 
ment,  to  be  inserted  in  the  record.  It  is  very  proper  to  make 
fiaiendments  according  to  the  truth;  but  the  pnrposes  of 
justice  can  hardly  be  promoted  by  making  the  record  speak 
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untruly,  especially  when  the  object  is  thereby  to  aflMct  a  Decrmber 

..  1843. 

BtraDger  to  it.  

The  occasion,  as  it  has  seemed  to  us,  has  called  for  the  ®™^*^ 
foregoing  observations,  although,  as  the  court  thinks,  in  this  Speneer. 
case  no  prejudice  v/as  done  to  the  defendant  in  the  judgment, 
or  to  the  present  defendant  by  the  order  and  continuances ; 
because  we  hold  that  the  lien  created  by  the  levy  of  the 
fieri  facias  was  not  lost.  For  this  opinion,  it  is  now  proper 
to  state  the  grounds. 

The  ease  has  heretofore  been  con^'dered,  as  if  the  first 
fieri  facts  had  not  been  levied,  and  the  subsequent  ezecn- 
tions  had  been  alias  and  pluries  writs  of  the  same  kind  ;  ia 
which  case  we  have  stated  we  should  not  be  inclined  to  a* 
dopt.  what  appears  to  be  the  practice  in  England.  But  we 
think  a  writ  o[  fieri  facias  levied  on  land  and  ^returned,  aqd 
writs  of  venditioni  eoTpona^  founded  thereoOi  make  a  case 
essentially  differing  from  the  former;  and  that  the  levy  cre->. 
ates  a  specific  lien,  which  binds  the  lands,  as  against  thede* 
fendant  and  those  claiming  under  him,  to  many  purposes,  as 
it  would  be  bound  by  the  judgment  under  the  slat.  13,  Bd.  1, 
c.  18.  This  seems  to  result  from  the  necessary  effect  of  a 
levy,  and  the  nature  of  a  writ  of  rendilioni  exponas. 

If  goods  be  taken  under  a  fieri  facias^  they  vest  in  the 
sheriff,  and  he  may  sell  them  after  he  has  returned  the  writ, 
and,  indeed,  at  any  distance  of  time.  If  he  does  not  sell, 
the  plaintiff  can  compel  him  by  a  tenditioni  exponas  /  and 
this  he  also  can  necessarily  do  at  any  distance  of  xime]  (or 
the  execution  was  begun  by  the  levy,  and  the  goods  are  all 
the  time  in  cnstodia  legis^  and  the  execution  in  progress.*^ 
The  plaintiff  may  have  his  remedy  against  the  sheriff  for 
not  selling.  But  there  can  be  no  doubt,  that  he  can  also 
(x>mpel  him  to  sell  by  a  venditioni  exponas  atv#  distringas f^ 
and  as  long  as  the  sheriff  can  have  the  power  to  sell,  the 
piaintifi  can  have  the  power  to  enforce  him;  To  the  pnr^ 
pose  of  compelling  the  officer  to  sell,  it  cannot  be  re(][uisite 
to  revive  the  judgment  by  scire  facias  agahist  the  defend- 
aat.  We  hold,  that,  in  like  manner,  when  land  is  levied  otiy 
a  vendiiioni  exponas  for  the  sale  of  it  may  be  faken  ottf,  si'-' 
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Omembet  law  may  justly  preserve  the  lieu  until  satis&ciiou  of  the 
_lf^'    debt  be  had. 
Smith        A  purchaser  from  the  defendant  can  be  in  no  betlcr  siuin- 

Spencer  ^*^"  ^^^^  ^"^  Vendor.  That  is  the  general  cbndilion  of  ev- 
ery person  claiming  Under  another,  unless  in  particular  in- 
stances of  persons  favored  and  protected  by  statutes  or  in 
equity.  It  is  the  direct  operation  of  a  lien,  created  by  exe« 
cution,  to  prevent  the  defendant  from  defeating  the  execu- 
tion by'alienatins:,  and  to  give  to  the  process  the  snmeefiecc 
against  the  property  in  the  hands  of  the  purchaser  as  in 
those  of  the  debtor  himself. 

We  think,  then,  that  the  writ  o(  venditioni  exponas  issued 
from  December,  1S37,  was  an  authority  to  sell  this  land. 
At  most,  it  was  irregular  only  and  not  void.     The  sheriff  is 
bound  to  obey  a  writ  of  execution  issued  after  the  year  and 
day.     Datoson  v  Shepherd^  4  Dev.  497.     It  is  only  voida- 
ble at  the  instance  of  the  party  against  whom  it  issues.     Ox- 
ley  V  Mizle^  3  Mur.  250.    But,  if  the  positions  already  laid 
down  be  correet,  the  court  might  properly  refuse  a  motion 
from  the  defendant  to  set  this  writ  aside  for  irregularity  ,*  or 
might  properly  allow  the  plaintiff  to  remove  the  appearance 
of  irregularity  by  cDtering  continuances.     The  reason  is, 
that  no  harm  19  done  to  any  person  by  allowing  the  writ  to 
remain  in  force,  and  amending  the  record  so  as  to  make  it 
appear  regular.    For  if  a  scire  facias  had  issued,  it  would 
have  been  to  shew  cause  why  execution  should  not  issue, 
and  the  judgment  would  have  been,  habeat  execuiionem  ; 
upon  wbrch  the  qnestioti   would  immediately  arise — what 
execution?    The  answer  is,  any  execution  that  would  suit 
the  party's  case.    He  might  either  have  an  original  yierijTa- 
cias^  or  an  elegit  extending  to  one  half  of  all  the  lands ;  or, 
if  he  have  a  specific  lien  on  particular  goods  or  land,  he 
must  be  entitled  to  (he  writ  of  venditioni  exponas  against 
those  specific  things.    There  seems  to  be  no  ground,  on 
which  he  could  be  excluded  from  the  latter  writ  more  than 
the  two  former,  unless  the  lien  be  entirely  lost  by  the  omis* 
sion  to  enforce  it  for  any  one  term — a  point  already  consid- 
ered.    If  a  redilioni  exponas  can  be  sued  at  any  time  with- 
in a  year  and  a  day,  it  follows,  that,  after  a  scire  facias  to 
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revive,  the  plaintiff  may  have  the  same  writ  after  the  year  December 

and  day  ;  for  he  by  the  scire  facias  entitles  himself  to  exe- i_ 

cution,  as  if  the  judgment  had  never  become  dormant.  Con-  Smith 
sequent! y  no  injury  has  been  done  by  dispensing  with  the  gpe^cer. 
scire  facias  in  this  case,  and  allowing  the  continuances  to 
be  entered  ;  for  the  debt  was  unpaid,  and  the  defendant  did 
not  pretend  that  it  had  been  satisfied,  and  on  that  ground 
move  either  to  set  aside  the  execution  or  to  oppose  the  con- 
.tinuances  on  the  roll. 

The  opinion  of  the  court,  then,  is,  that  the  lien  of  the  ex- 
ecntion  levied  was  not  lost  by  the  omission  to  keep  up  the 
executions  from  term  to  term ;  and  for  that  reason  we  think 
the  judgment  erroneous. 

It  will  not  be  understood  that  this  decision  touches  the 
rights  of  other  creditors.  They  stand  on  a  different  footing 
from  the  defendant  or  his  vendee.  Purchasers  from  the  par- 
ty can  see  to  their  security  by  covenants.  But  the  law  does 
not  warrant  the  title  of  property  sold  under  execution  ;  and, 
therefore,  for  the  purpose  of  enhancing  the  price  as  nearly 
to  the  value  as  possible,  it  makes  its  own  sale  an  effectual  ti« 
tie  against  persons  having  prior  liens,  who  neglect  to  enforce 
them,  until  another  has  actually  sold,  though  under  a  junior 
lien.  Hence,  when  it  was  formerly  thought  that  judgments 
propria  vigore  bound  land  in  this  State,  although  ti  fieri  fa- 
cias  was  issued,  it  was  held,  that,  though  the  debtor  could 
not  alien  the  land,  a  sale  by  ^  fieri  facias  on  a  younger  judg- 
ment, passed  the  title.  Bell  v  Hill^  1  Hay.  72.  Ricks  v 
Blount^  4  Dev.  128.  As  between  the  creditors,  it  is  a 
fraud  in  one  to  hold  up  his  execution  until  the  other  has 
sold,  and  then  use  it  to  avoid  the  sale.  Palmer  v  Clark,  3 
Dev.  354.  Bank  ofNewhern  v  Pullen,  4  Dev.  297.  But 
the  law  allows  not  such  an  immunity  to  a  sale  by  the  defend- 
ant in  execution. 


Per  Curiam*  Judgment  reversed,  and  venire 

de  novo  awarded. 
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CARTER  BAHNARD'S  ADMINISTRATOR  m.  TH0MA8  JORDAN'S 

ADMINISTRATOR. 

Deflembar  Where  a  snit  m  bxxMight  by  the  adminlBtntor  of  one  inteetate  agamst  the  ed- 
_^  miinstrator  oi  another  uitestate  for  a  debt  due  from  the  inteetato  of  one  to 

the  intestate  of  the  other  in  their  lifetime,  the  defendant  may  set  off  a  debt 
that  wuM  due  from  the  plaintiff's  intestate  to  his  intestate. 
Where  a  suit  is  brought  against  an  administrator  for  a  debt  due  by  his  intes- 
tate, he  cannot  set  off  a  debt  due  to  himself  for  goods  of  his  intestate,  which 
he,  as  administrator,  sdd  to  the  plaintiff's  intestate. 
The  rule  is,  if  boih  parties  miut  sue  and  be  sued  in  their  ropiesantative  chsr* 
actors,  then  debts  respectively  due  in  those  characters  may  be  set  against 
each  other ;  but  where  one  of  the  parties  mtui  sue  or  be  sued  in  his  repre- 
sentative character,  and  the  other  may  sue  or  be  sued  without  naming  him 
executor,  then  the  debts,  as  being  due  in  different  rights,  cannot  be  set  agaiiiat 
eadi  other. 

Appeal  from  the  Saperior  Court  of  Law  of  Pasquotank 
County,  at  Spring  Term,  1842,  his  Honor  Judge  Manlt 
presiding. 

In  tlie  court  below  the  following  facts  were  submitted  to 
the  Judge  as  a  case  agreed.  The  plaintiflf 's  intestate  became 
surety  on  a  note  given  by  the  defendant's  intestate,  on  which 
an  action  was  instituted  and  judgment  obtained  against  the 
plaintiff's  intestate,  at  Pasquotank  County  Court,  at  March 
Term,  1841.  Execution  on  this  judgment  issued,  tested  at 
March  Term  aforesiud,  and  came  to  the  hands  of  the  defen- 
dant,  who  was  sheriff  of  th6  county,  and  was  levied  on  the 
goods  and  chattels  of  the  plaintiff's  intestate,  and  on  the  25th 
of  May,  1841,  the  sum  of  one  thousand  dollars  was  made 
upon  the  execution,  out  of  the  goods  and  chattels  of  the 
plaintiff's  intestate.  The  plaintiff's  intestate  died  on 
the  day  of  March,  1841,  and  administration  on  his 
estate    was  granted   to    the    plaintiff    at    June   Term, 
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1841,  of  Pasquotank    County    Conrt«     The  defondant's  DecenbOT 

intestate    died    in    November,    1840,    and    administration 

on  his  estate  was  committed  to  the  defendant  in  December,  Bainwd 
184Q,  and  he  sold  at  auction  the  perishable  property  of  his  j^,^ 
intestate  in  that  month.  Carter  Barnard,  the  plaintiff's  in- 
testate, lived  with  the  defendant's  intestate  at  the  time  of  the 
death  of  the  latter,  and  in  right  of  his  wife  was  one  of  his 
distributees  and  heirs  at  law,  and  when  the  defendant  sold 
his  intestate's  property  had  it  in  possession.  At  the  sale 
thas  made  by  the  defendant  of  bis  intestate's  property,  the 
plaintiff's  intestate  purchased  property  to  the  amount  of  nine 
hundred  and  seventy-two  dollars  and  six  cents,  on  a  credit 
of  six  months,  which  tell  due  on  the  day  of  June,  1841, 
and  hired  negroes  to  the  amount  of  one  hundred  and  seven- 
ty-nine dollars  and  fifteen  cents,  which  fell  due  on  the  first 
day  of  January,  1842.  The  plaintiff's  intestate  afterwards 
delivered  to  the  defendant  a  quantity  of  corn,  wliich  was  to 
be  sold  by  the  defendant,  and  the  proceeds  thereof  to  be  ap- 
plied in  part  discharge  of  the  hires  and  purchases  so  made 
by  him,  without  specifying  to  which  it  should  be  applied. — 
The  corn  was  sold  for  $403,  arid  the  defendant  elected  to 
apply  this  sum,  first  to  extinguish  the  amount  due  for  hire, 
and  the  remainder  towards  the  purchases  of  the  plaintiff's 
intestate  from  the  defendant,  leaving  a  balance  due  to  the 
defendant  as  administrator  of  Thomas  Jordan,  of  $768  20. 
The  plaintiff's  intestate  is  also  indebted  to  the  defendant  in 
the  sum  of  $90,  on  a  note  payable  to  his  intestate,  Jordan, 
and  dne  the  20th  of  September,  1840.  Ifthe  first  sum  be 
allowed  as  a  set  off,  the  plaintiff  is  entitled  to  recover  from 
the  defendant  the  sum  of  $231 ;  and  if  both  sums  be  allow- 
ed as  sets  off,  the  plaintiff  is  entitled  to  recover  the  sum  of 
$141  80.  If  neither  sum  be  allowed  as  a  set  off,  the  plain- 
tiff is  entitled  to  a  judgment  for  $1000,  with  interest  from 
25th  Ma^,  1841. 

Upon  this  case  his  Honor  was  of  opinion,  that  neither 
of  the  above  sums  was  a  set  off,  and  gave  judgment  qnando 
for  one  thousand  dollars,  with  interest  from  the  25th  May, 
1841. 


} 
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Jordan. 


JN  THE  SITPREME  COURT 

From  this  judgment  the  defendant  appealed  to  the  Su- 
preme Court. 


•A.  Moore  for  the  plaintiff.  Debts  to  be  set  off,  must  be 
due  to  acd  from  the  plaintiff  and  defendant,  and  in  the  same 
rights.  And  as  a  necessary  branch  of  this  rule,  when  either 
of  the  parties  to  the  original  contract  is  dead,  the  cause  of 
action  which  originated  in  the  life  time  of  a  deceased  party, 
can  be  opposed  by  a  set  off  arising  out  of  a  transaction  with 
him  in  his  life  time.  This  principle  we  think  may  be  de- 
duced from  the  cases  cited  in  Babington  on  Set  Off,  68  &  69. 
Shipman  v  Thompson,  Willes,  103.  Teggetmeytr  v 
Lumleyj  Ibid.  264,  n. 

If  the  demands,  whicii  the  defendant  insists  upon  as  set8> 
off  in  this  action,  can  avail  him  as  such,  the  claim  which  the 
plaintiff  sets  up  could  be  used  as  a  set  off,  if  the  parties  on 
the  record  were  reversed.  Now  if  Jordan's  adm'r.  were  the 
plaintiff,  if  the  ndm'r.  of  Barnard  could  defeat  bis  recovery 
of  a  debt  contracted  by  Barnard  with  the  defendant  Pool,  Pool 
might  be  made  liable  for  a  devastavit  against  his  consent. — 
And  if  Barnard  himself  were  before  the  court  as  a  defend- 
ant, claiming  to  set  off  the  amount  of  his  purchase  by  the 
debt  which  the  estate  of  Jordan  owed  him,  it  could  not  for  a 
moment  be  pretended  that  he  would  thus  measure  out  the  as- 
sets  of  Jordan's  estate.  And  if  Barnard  could  not  do  it,  it 
is  difficult  to  perceive  how  his  adm'r.  could  claim  greater 
rights  than  his  intestate. 

In  the  case  of  Euro  v  Eure,  3  Dev.  206,  the  late  C.  J. 
Henderson  held  that  the  adm'r.  de  bonis  non  was  the  pro- 
per person  to  sue  upon  a  note  which  was  made  payable  to 
the  first  administrator,  for  the  reason,  that  il  the  action  eoald 
be  maintained  in  the  name  of  the  adm'r.  of  the  adm'r.,  a 
claim  due  from  the  first  administrator  might  be  used  as  a  set 
off,  and  thereby  make  the  administrator,  who  may  be  insol- 
vent, act  unjustly  against  his  will.  To  which,  the  present 
C.  Justice,  who  delivered  a  dissenting  opinion  replied,  that  it 
the  administrator  de  bonis  non  could  maintain  the  action, 
then  a  simple  contract  creditor  of  the  first  intestate  could  a- 
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Tail  himself  of  a  detnand  due  by  simple  contract,  and  special-  Dacemier 
ty  and  judgment  creditors  would  be  defeated.  To  avoid  either  . 

result  it  is  insisted,  that  no  claim  by  way  of  set  off  can  be  Baraard 
used  to  defeat  a  recovery  upon  a  note,  which  has  been  given  j^^j^^ 
to  an  executor  or  administrator,  in  the  sale  of  the  property 
of  bis  testator  or  intestate.  By  our  act  of  Assembly,  Rev. 
Stat.  ch.  44,  sec.  11,  page  275,  executors  and  administrators 
are  required  to  sell  the  perishable  property  upon  a  credit  of 
six  months,  and  after  the  time  of  payment  is  passed,  they 
shall  <<  take  and  pursue  all  lawful  ways  qnd  means  to  recover 
and  receive  the  money,  &c.  or  otherwise  shall  be  chargeable 
and  answerable  for  the  same."  The  notes,  which  are  thus 
taken, -are  taken  in  the  execution  of  a  dnty  imposed  upon 
the  executor  or  administrator  that  was  nt>i  required  of  him 
by  the  common  law  ;  the  price  is  substituted  for  the  article, 
and  when  collected,  goes  in  the  same  course  of  administra- 
tion. The  act  further  preserves  the  character  of  the  fund 
by  requiring  the  executor  or  administrator  to  use  all  lawful 
means  to  collect  the  debts  when  they  shall  become  due,  "or 
otherwise  he  shall  be  chargeable  for  the  same."  Now  a  sale 
by  an  executor  at  common  law,  subjected  him  at  once  to  the 
demands  of  creditors,  whether  Che  sale  was  to  a  solvent  or 
insolvent  person,  and  whether  the  debt  had  been  collected  or 
not.  It  considered  the  sale  as  ipso  facto  an  appropriation 
by  the  executor  of  the  assets  to  his  own  use. 

2d!y.  It  is  insisted  that  these  debts  &re  not  due  to  nnd 
from  the  plaintiff  and  defendant  in  the  same  rights.  When 
Barnard  became  Jordan's  surety,  the  law  implied  a  contract 
on  the  part  of  Jordan  to  indemnify  Barnard.  The  contract 
then  upon  which  the  plaintiff  sues,  had  its  inception  in  the 
life  lime  of  both  parties.  And  when  Barnard's  administra- 
tor  paid  the  money,  the  responsibility  of  Barnard  was  the 
consideration  upon  which  the  law  implied  the  promise  of 
Jordan  to  indemnify  him.  Hence,  the  contract  upon  which 
the  plaintiff  sue3  was  created  in  the  life-lime  of  both  partips. 
The  breach  took  place  after  the  death  of  both.  The  debts, 
however,  which  are  offered  in  evidence  as  sets  off,  were 
wholly  coi^tracted  after  the  death  of  Jordan. 


272  IN  THE  SUPREME  COURT 

^^i2^     Jf/n/iei^  for  the  defendant.    The  defendant  insists  that 

L_the  sum  sought  to  be  set  off  in  this  case  is  within  the  provi- 

Baraftid  sion  of  the  statute  :  First,  because  they  are  both  debts  due 
Joidan.  in  ^h®  same  right.  To  prove  this,  we  have  only  to  consider 
the  facts  set  forth  in  the  case.  If  the  plaintiff  recovers,  the 
fund  recovered  will  be  assets  in  his  hands  to  satisfy  the  debts 
of  Barnard.  If  the  set  off  be  allowed,  it  will  to  that  a- 
mount  diminish  the  fend  in  the  hands  of  the  plaintiff  to  pa7 
the  debts  of  Biirnard.  The  same  result  would  foUow,  if  we 
suppose  the  defendant  to  have  brought  suit  against  the  plain* 
tiff,  and  to  have  recovered.  The  recovery  won  Id  be  assets 
to  satisfy  the  very  debt  for  which  the  action  is  brought,  and 
other  debts  of  Jordan.  The  true  principle  will  be  found  laid 
down  by  Haywood,  Judge,  in  Hogg^s  Ex^orsr  Asht,  1  Hay. 
476 — and  is  in  these  words :  *<when  the  debt  offered  to  be  set 
off-  is  recoverable  and  payable  out  of  the  same  fund,  that  the 
debt  to  be  recovered  in  the  action  goes  to  increase,  it  may  be 
set  oil."  It  is  insisted,  that,  if  the  defendant  had  brought 
suit  against  Barnaid  for  the  amount  of  his  purchase,  the 
latter  could  not  set  off  the  demand  for  which  this  action  is 
brought,  and,  therefore,  that  the  defendant  in  this  action 
cannot  set  off  his  claim  as  plaintiff. 

The  position  is  admitted,  but  the  consequence  denied. 
The  reason  why  a  debt  due  from  a  testator  to  a  defendant 
cannot  be  set  off  against  a  demand  of  the  executor  arising 
afier  the  death  of  the  testator  is,  merely  because  it  would  de- 
prive the  executor  of  the  power  of  administering  the  assets 
according  to  law,  and  is  a  rule  ingrafted  upon  the  Statute  by 
construction,  and  is  necessary  to  preserve  the  dignity  of 
debts.  But  in  this  case  no  such  reason  can  operate,  and 
*^cessat  ratio^  cessat  /ex."  Indeed,  in  this  case,  the  very 
converse  of  the  proposition  may  be,  and  probably  is  true. — 
By  admitting  the  set  off,  the  funds  of  Jordan  were  preserved 
for  payment  of  debts  in  due  order^  and  it  does  not  appear 
^  that  if  the  plaintiff  recover,  he  will  be  able  to  pay  defendant 
his  demand. 

It  is  laid  down  by  some  elementary  writers,  and  there 
may  be  dicta  of  some  of  the  Judges,  but  it  is  in  no  case  de- 
cided, that  the  set  off  must  be  mutual,  that  is,  if  the  parties 
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wcro  reversed  that  the  demand  for  which  the  action  i8l>««|™*»« 
brought,  must  be  a  set  off  against  the  demand  sought  to  be        - 
set  off.    It  is  true  that  such  is  generally  the  case,  but  to  a-  Btmwfd 
dopt  the  rule  as  universal  is  unnecessary,  and  would  narrow    i^,^. 
the  force  and  value  of  the  Statute. 

It  is  said  that  the  plaintiff's  debt  was  never  due  to  his  in* 
testate,  because,  as  is  insisted,  it  arose  after  the  death  of  the 
intestate,  and,  therefore,  that  it  is,  in  truth,  a  debt  due  to  the 
administrator,  and  of  the  same  character  as  debts  which  a- 
rise  from  the  sale  by  administrators  of  intestate's  effects. 

It  is  is  insisted  that  the  debt  arose  to  Barnard  in  his  life- 
time. The  execution  was  tested  in  his  life-time,  and,  by  op* 
eration  of  law,  divested  his  title  to  the  goods  sold,  from  the 
teste  of  the  execution.  The  goods  sold  were  never  those  of 
the  administrator  in  contemplation  of  law,  but  were  those 
of  the  intestate,  and,  consequently,  the  administrator  is  not 
bound  to  administer  them,  and  cannot  be  charged  with  their 
value,  or  with  due  administration.  But  it  is  denied  that  the 
time  at  which  the  several  debts  accrued  is  at  all  material. 
The  only  question  to  be  decided  is,  whether,  the  debts  be 
mutual,  that  is,  whether  the  <<debt  offered  to  be  set  off  is  re- 
coverable and  payable  out  of  the  same  fund,  that  the  debt  to 
be  recovered  in  the  action  goes  to  increase."  An  illustratioa 
of  this  position  may  be  found  in  the  doctrine  of  set  off  by 
and  against  partners. 

It  is  quite  clear  that  to  an  action  by  A.  aghinst  B.,  a  debt 
due  from  A.  to  B.  and  C.  cannot  be  set  off  in  the  life  of 
both,  and  so  vice  versa.  It  is  as  clear  that  a  debt  originally 
due  from  A.  to  B.  &  C,  is  the  subject  of  set  off  alter  the 
death  of  one  of  them,  and  the  only  enquiry  is,  whether  the 
debt  be  due  from  or  to  one  of  the  partners  at  the  commence- 
ment of  the  action.  This  is  apparent  from  the  form  of  plea 
as  set  forth  in  the  case  of  Assignees  of  Lane  v  Stidsione^ 
6th  Term  493,  and  cited  in  Babington  on  set  off  41,  Law 
Library,  Vol.  4.  By  the  death  of  one  of  the  partners,  the 
whole  interest  is,  at  law,  vested  in  the  survivor,  and  thereby 
becomes  the  subject  of  set  off,  though  the  debt  had  a  differ- 
ent character  when  contracted. 

34 
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December     RuFFiN,  C.  J.    The  defendant,  beinf[  sued  in  an  action 

L.of  assumpsit,  and  having  pleaded  the  general  issue  and  gi^- 

Barnard  en  notice  of  s^t  off,  set  up  two  claims  on  the  trial,  of  which 
Jc^dan.  ^^  claimed  the  benefit  as  deductions  from  the  plaintiff's  de- 
mand. The  demand  of  the  plaintiff  arose  thus :  Barnard, 
his  intestate,  was  the  surety  for  Jordan,  the  defendant's  intes- 
tate, and  after  Jordan's  death  judgment  was  obtained  tor  the 
debt  against  Barnard,  on  which  execution  was  issued  and 
levied,  and  the  sheriff  sold  thereon  after  the  death  of  Bar- 
nard, and  before  the  plaintiff  administered.  For  the  sum 
thus  paid,  this  action  is  brought  bj  the  plaintiff  as  admiois- 
trator  of  Barnard  against  Pool  as  administrator  of  Jordan. 
The  demands  of  the  defendant  arose  thus :  One  of  them  is 
a  note  for  $90,  given  by  Barnard  to  Jordan  in  their  life-timesf, 
and  due  before  this  action  was  brought;  and  the  other  is  adebt 
which  Barnard  contracted  with  Pool,  after  the  death  of  Jor- 
dan, for  the  price  of  certain  goods  that  had  belonged  to  Jordan 
and  were  sold  by  Pool.  His  Honor  thought  that  the  defend- 
ant was  entitled  to  a  deduction  for  neither  of  those  claims, 
find  there  were  a  verdict  and  judgment  for  the  plaintiff  for 
the  whole  of  his  demand,  and  the  defendant  appealed. 

In  the  words  of  Baron  Fortescue  in  Shipman  v 
Tfiompaon^  Willis'  Rep.  103,  the  court  is  not  to  consider  the 
convenience  or  inconvenience  on  one  side  or  the  other  in 
cases  like  this,  but  must  go  according  to  the  act ;  and  if  the 
statute  has  not  remedied  all  the  inconveniences,  we  must 
•yet  take  it  a»  it  is^  and  cannot  extend  it  farther.  Now  the 
act  of  1756,  c.  57,  s.  7,  ^  for  preventing  multiplicity  of  law 
suits,"  says  that  "  where  there  are  mutual  debts  subsisting 
between  the  plaintiff  and  defendant,  or  if  either  parly  site 
er  be  sued  as  executor  or  administraior,  where  there  are  mu- 
tual  debts  subsisting  between  the  testator  or  it: testate  and  ei- 
ther party,  one  debt  may  be  set  against  the  other."  Upon  this 
jstatute  it  has  been  held  repeatedly,  that  if  an  executor  sue  on  n 
cause  of  action,  which  arose  wholly  in  his  own  time, he  may 
jsue  in  his  own  name»  without  calling  himself  executor,  and, 
therefore,  the  defendant  in  such  action  cannot  set  off  therein  a 
demand  due  to  him  from  the  testator.  The  leading  case  on  this 
point  is  that  of  Shipman  v  Thompson  just  cited,  but  there 
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•re  many  others  in  cMfirmation  of  it.  The  decision  ie  ^^^^ 
founded  on  the  words  of  the  act,  that  the  patties,  when  ex-  --  ' 
editors  or  administrators,  must  sue  and  be  sued  in  their  rep-  Bmni 
resetitative  characters.  When,  therefore,  the  action  is  for  a  j^tdmu 
sale  by  the  executor  himself,  or  for  money  received  for  hito), 
he  declares  without  naming  himself  executor,  inasmuch  as 
there  had  arisen  no  duty  to  the  testator.  And  if,  in  such 
ease,  the  executor  in  fact  declare  as  executor,  it  makes  no 
difference ;  for  that  is  but  surplusage,  and  if  he  fail  in  the 
action  he  shall  pay  costs.  Jenkinson  v  Plombe^  Salk.  2(17. 
6  Mod.  92, 181.  Goldthwayte  v  Petrie^  6  Term  Rep.  234. 
Ballard  v  iSpenceTi  7  Term  Rep.  358^  But  besides  the 
language  of  the  statute,  its  policy  also  forbids  its  extension, 
so  as  to  change  the  course  of  administration ;  and  for  that 
reason,  likett ise,  the  courts  have  held  that  a  debt  of  the  tes- 
tator cannot  be  set  off  against  one  contracted  with  the  ex« 
ecutor,  since  the  executor  may  need  the  money  to  answer 
debts  of  higher  dignity.  Tegetwayer  v  Lumley^  Willes 
264.  Note  by  Mr.  Durnford.  These  positions,  if  well 
founded,  make  it  clear,  we  think,  that  the  note  for  $90  is  a 
proper  deduction  in  this  action.  The  plaintiff  here  has  not 
only  named  himself  administrator,  but  he  could  not  sue  with* 
out  thus  naming  himself,  as  the  money  wns  raised  on  a 
judgment  and  execution  in  the  time  of  bis  intestate,  and  be- 
fore administration  granted  to  the  plaintiff,  Curry  v  Sit- 
phenson,  Garth.  336 ;  and  for  that  sum  of  $90  this  defend* 
ant  could  not  sue  but  as  administrator.  That  debt,  then,  is 
due  to  and  from  the  parties  respectively  in  the  same  repre- 
sentative character,  in  which  the  one  claims  and  the  other 
owes  the  debt  for  which  the  plaintiff  sues. 

But  we  think  it  is  otherwise  with  respect  to  the  sum  of 
$768  20  due  for  the  goods  sold  by  the  defendant  himself  to 
Barnard.  For  that  debt  the  present  defendant  may  declare 
in  his  own  name,  as  has  just  been  shewn  ;  and,  for  the  par- 
poses  of  set  off,  it  is  considered  a  debt  to  himself,  to  all  in- 
tents, according  to  the  cases.  Indeed  the  counsel  admitted, 
that  if  this  defendant  had  sued  Barnard  for  this  sum,  he, 
Barnard,  could  not  have  set  off  the  debt  for  which  this  suit 
is  brought ;  because  the  sum  which  Pool  would  be  then 
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D«oMibf  T  seekio;  to  recorer  would  be  a  debt  due  to  himself.    Yet  it  is 

1843 

'     contended,  that  when  Pool  is  sued  as  administrator,  he  may 
Banurd  set  off  this  debt  to  himself.    We  entertain  a  contrary  opin* 
JcmLt   ^^*    ^^  seems  very  clearly  to  us,  that  if  the  debts  be  not 
within  the  act,  when  one  of  the  parties  is  plaintiff  and  the 
other  defendant,  they  do  not  become  so  by  reversing  the 
parties.    The  statute  was  not  designed  to  alter  tbe  law,  so 
as  to  affect  rights  or  change  their  character,  but  simply  to 
prevent  the  multiplicity  of  suits,  by  allowing  that  to  be  done 
in  one  action,  that  before  required  two.    If,  when  Pool 
should  sue  Barnard,  the  latter  could  not  set  off  the  demand 
BOW  in  suit,  neither  when  Barnard  becomes  plaintiff  could 
Pool  set  off  the  debt  to  himself ;  for  the  debts  must  be  "  mu- 
tual," and  the  right  of  set  off  is  necessarily  "  mutual."  Then 
it  is  very  clear,  that,  if  Barnard  himself  could  not  use  his 
demand  as  a  set  off,  his  administrator,  it  sued,  could  not ; 
and  it  follows,  that,  when  he  is  plaintiff,  tbe  demand  of  Pool 
cannot  defeat  his  action.    Pool  cannot  have  a  right  of  set 
off  against  a  debt,  which  the  plaintiff  can  only  recover  as 
administrator,  when  sued  by  the  plaintiff,  unless  be  could 
have  used  the  same  set  off,  if  the  intestate,  Barnard,  had 
himself  brought  the  suit.    The  distinction,  we  think,  is 
this:  that  if  both  parties  tnusi  sue  and  be  sued  in  their  rep* 
resentative  characters,  then  debts  respectively  due  in  those 
characters  may  be  set  against  each  other  ;  but  when  otu  of 
the  parties  must  sue  or  be  sued  in  his  representative  char- 
acter and  the  olher  may  sue  or  be  sued  without  naming 
him  executor,  then  the  debts,  as  being  due  in  different  rights, 
cannot  be  set  against  each  other. 

As  the  judgment  was,  in  our  opinion,  erroneous  with  res* 
pect  to  the  sum  of  $90  and  interest,  it  must  for  that  reason 
be  reversed,  and  a  venire  de  novo  awarded. 

Per  Ccriam.  Judgment  reversed  and  ventre 

de  novo  awarded. 
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JOHN  D.  COLLINS  tw.  THOMAS  BENBURT  AND  0THEB8. 

No  penon  has  a  seTeral  or  ezdutiTe  right  of  fiiheiy  in  any  of  the  nayigable  Deeombw 
waters  in  thii  State.  1848. 

What  ia  a  navigable  stream  in  this  State  does  not  depend  upon  the  common  ' 

law  mle;  bat  waters,  which  are  snfficient  in  &ct  to  affind  a  common  paasage 
fbr  people  in  sea  vessels^  are  to  be  taken  as  navigable. 

The  case  of  Wibon  ▼  Forbes,  2  Dot.  30,  cited  and  approved. 

Appeal  from  Chowan  Superior  Court  of  Law,  at  Fall 
Terra,  1842,  his  Honor  Judge  Bailet  presiding. 

This  was  an  action  on  the  case,  broaght  for  the  purpose  of 
recovering  damages  for  interrupting  the  plaintiff  in  fishing 
his  several  fishery.  On  the  trial  it  was  in  evidence  that  the 
defendant  Benbury  was  the  co-tenant,  with  Mrs,  Harvey,  of 
the  Sandy  Point  Fishery,  on  the  Albemarle  Sound — that  by 
several  demises  the  two  co-tenants  Benbury  and  Harvey  leas* 
ed  the  said  fishery  to  H.  W.  Collins,  who  transferred  it  to  Jo« 
siah  Collins,  and  by  him  it  was  assigned  to  the  plaintiff.  The 
lease  of  Thomas  Benbury,  the  defendant,  to  H.  W.  Collins, 
witnessed  <*  that  for  and  in  consideration  of  the  rents,  cove- 
nants, provisoes  and  agreements  hereinafter  mentioned  and  ' 
contained,  the  said  Thomas  Benbury  has  demised,'  leased, 
set  and  to  farm  let,  and  by  these  presents  doth  demise,  lease, 
set  and  to  farm  let  unto  the  said  Hugh  W.  Collins,  his  exe- 
cutors, administrators  and  assigns,  one  half  of  a  certain  fishe* 
rj  situate  and  being  in  the  county  of  Chowan  and  State  of 
North  Carolina,  and  lying  on  AlbenArle  Sound,  about  ten 
miles  below  Edenton,  and  known  by  the  name  of  the  Sandy 
Point  Fishery,  to  have  and  to  hold  the  one  half  of  the  afore- 
said  fishery,  with  all  the  privileges  and  appurtenances  there- 
unto belonging  or  in  any  wise  appertaining,  to  him|  the  said 
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^^•j?^«H.  W.  Collins,  his  executors,  admiuistrators  and  assignvi 

1^  for  and  during  the  full  term  of  ten  years,  dec."      This  lease 

Collins    was  dated  No?.  15,  ^1838.      AAer  Benbury  had  leased  the 
Benbury.  fishery  to  Collins,  he  purchased  a  tract  of  land  adjoining  the 
fishery;  and  in  the  Spring  of  1841,  for  the  fisrt  time,  as  a  co- 
parner  with  the  other  defendants,    established    a  fishery 
on  the  shore  of  that  tract  of  laud  and  fished  thereat.      The 
evidence  shewed  that,  when  Benbury  fished  at  the  fishery, 
which  he  leased  to  Collins,  he  fished  the  waters  of  the  said 
fishery  with  a  seine  about  1300  yards  long — ^that  he  had 
leased  it  to  a  company  of  fishermen  two  years  previously  to 
his  lease  to  Collins,  who  fished  with  a  seine  1600  yards  long^ 
and  that  Collins,  after  he  leased  it,  fished  with  a  seine  be- 
tween ISi^O  and  2000  yanls  long.      The  seine,  with  which 
Benbury  and  the  other  defendants  fished,  at  their  fishery  ia 
1841,  was  about  1100  yards  long.       The  evidence  proved 
that  the  centre  stake^  by  which  Cotiins  laid  out  his  seine, 
stood  in  about  the  same  place  in  which  it  was  when  Benbu- 
ry fished   the  Sandy  Point  Fishery,  and  that  a  fine  drawn 
from  Collins's  fishery  to  his  centre  stake  wonid  be  nearly  at 
right  angles  with  his  shore.    The  plaintifl",  after  offering  ev- 
idence tending  to  prove  that  the  water,  which  had  before 
been  occupied  by  those  who  fished  at  the  Sandy  Point  Fish- 
ery previous  to  the  lease  from  Benbury  to  Collins,  was  occu- 
pied in  part  by  the  seine  which  the  defendants  used  in  fish- 
ing from  their  beach,  offered  evidence  to  prove  the  number 
of  hauls  which  be  lost  by  reason  of  this  interference — the 
imperfect  character  of  the  hauls  be  made,  in  consequence  of 
such  interference — and  the  number  of  fish  which  bad  l»een 
caught  at  the  Sandy  Point  Fishery  several  Springs  preceding* 
the  Spring  ef  1841— *nnd  that  during  oae  day, '  when  the 
seine  of  the  defendants  was  not  hauled,  he  caught  30,000' 
more  fish  than  he  had  caught  previously  on  any  one  day — as* 
furnishing  evidence  of  tiie  amount  of  damages.      The  de- 
fendants objected  to  tAisetidenoe,  and  insisted,  thatthedam- 
ages  should  be  a  compensation  for  the  loss  sustained  and  not 
for  the  profits  that  he  might  have  made.      The  Jtidge  over-^ 
ruled  the  objection  and  admitted  the  eiridence,  because  in  his 
opinion  the  evidence  shewed  the  product  and  not  the  profits 
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oi  the  fishery.    The  evidence  proved  thai  the  efeneral  course  DecemWr 

1842 

of  the  Albemarle  Sound  is  a  little  north  of  east  and  south  of  ' 

west.  It  was  also  proved  that  the  nearest  direct  course  from  CoUms 
the  Sandy  Point  Fishery  to  the  channel  of  the  Sound  was  senbuiy. 
nearly  south,  and  that  if  his,  Collins',  seine  had  been  laid 
oi>t  iu  this  direction,  no  interference  of  the  other  seine  with 
bis  could  have  taken  place;  but  that  in  thus  laying  it  out,  it 
would  have  to  pass  over  a  sand  shoal,  which  would  have 
prevented  the  owner  from  catching  the  fifh  that  he  could 
take  by  fishing  deeper  water;  and  that  in  fact  it  could  not 
be  drawn  across  the  shoal.  It  was  also  proved  that  Benhu- 
ry  and  those  who  had  occupied  the  Sandy  Point  Fishery  ne- 
ver  pursued  the  most  direct  course  to  the  channel  of  the 
Sound,  but  had  shot  their  seine  in  nearly  the  same  direction 
in  which  Collins  shot  his.  I  was  also  proved  that  the  divi- 
ding line  between  the  two  fishing  beaches,  extended  into  the 
Sound,  was,  when  Collins'  seine  was  laid  out,  transcended 
by  him  about  two  hnndred  yards  (ownids  Benbury's  fishing  ' 
shore,  and  that  the  staff  of  Benbury's  seine  was  frequently 
seen  between  Collios'  centre  stake  and  his  fish  house,  which 
would  be  beyond  the  said  line  several  hundred  yards.  It 
was  also  in  evidence  that  if  the  defendants  had  laid  out  their 
seine  in  the  most  direct  course  fram  their  beach  to  the  chan- 
nel of  the  Sound,  they  would  necessarily  have  swept  a  lar- 
ger portion  ot  the  fishing  ground  claimed  by  the  plaintiff 
than  they  now  did.  About  the  interference  of  the  one  sei'ne 
with  the  other  there  was  conflicting  tesrtmony.  The  defeir- 
daots'  counsel  submitted  that  the  form  of  the  action,  if  any 
coold  be  maintained,  should  be  trespass  and  not  ense.  The 
Judge  ruled  that  ease  was  tho  proper  form  of  wction.  The 
plaintiff's  counsel  insisted  that,  as  Benbury  had  leased  this 
fishery  to  H.  W.  Collins,  as  between  Benbury  andfhe  plains 
tiff,  who  claimed  under  H.  W.  Collins,  he  wasesfopped  fronv 
using  the  right  of  fishing  to  the  injury  of  the  Sandy  PoinS 
Fishery.  Upon  this  part  of  the  case  the  Judge  charged*  ther 
jury,  that  the  State  had  never  granted  the  beds  of  the  navi« 
gable  streams,  and  that,  therefore,  Benbury  having  no  title  to 
the  Sound,  the  Sound  not  being  a  proper  subject  of  grout, 
his  lease  to  Collins  conveyed  the  fishing  beach,  and,  as  inci- 
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December  dent  to  that,  the  several  right  of  fishing  in  the  waters  oppo- 
_/*^'  site  his  shore — that  if  the  defendants  did  fish  water  that  was 
Collins  lornf)erIy  fished  by  those  who  occupied  Sandy  Point  Pishe- 
Benbaiy.  ^7*  *^®  plaintiff  would  have  no  cause  to  complain,  unless 
the  defendants  carried  their  seine  beyond  the  dividing*  line 
between  the  two  fisheries,  extended  into  the  Sound — that  if 
the  defendants  transcended  this  line,  they  were  wrong>doers, 
and  the  plaintiff  would  be  entitled  to  recover  of  them  the 
valneofthe  fish  he  was  thereby  prevented  from  catching.  The 
defendants' counsel  insisted  that  the  plaintiff  was  obliged,  in 
laying  out  his  seine,  to  pursue  the  nearest  and  most  direct 
course  to  the  main  channel  of  the  Sound,  as  were  also  tbo 
defendants — that,  each  having  a  right  thus  to  fish  the  wa- 
ters opposite  their  lands,  if,  in  the  exercise  of  this  right,  the 
seines  of  both  swept  over  the  same  ground,  neither  had  the 
right  to  use  the  ground  beyond  the  point  of  intersection  to 
the  exclusion  of  the  other,  and  that,  in  the  use  of  the  ground 
thus  common  to  both,  each  was  compelled  to  make  that  use 
of  it,  in  the  prosecution  of  the  fishing  business,  that  would 
be  the  least  injury  to  the  other;  and  further  too,  that,  suppo* 
sinsf  the  dividing  line  between  the  two  beaches  extended,  to 
be  the  dividing  line  between  the  fishing  grounds  of  the  two 
fisheries,  the  action  could  not  be  maintained,  unless  the  in- 
lerference  proved  proceeded  from  neglect  or  was  wilful.  Up- 
on these  questions  thus  raised  his  Honor  instructed  the  jury 
that,  if  the  seine  of  the  defendants  reached  over  the  dividing 
line  between  the  beaches,  extended  into  the  Sound,  and 
the  seine  of  the  plaintiff  was  thereby  actually  interfered 
with,  either  by  being  delaynl  in  the  hauls  or  rendering  the 
hauls  which  were  made  imperfect,  the  plaintiff  would  be  eo. 
titled  to  recover. 

Under  these  instructions  the  jury  found  a  verdict  for  the 
plaintiff,  and  the  court  rendered  judgment  accordingly;  from 
•   whicti  the  defendants  appealed. 

Badger  ^  Kinnejf  for  the  plaintiff. 
A.  Moore  for  the  defendants. 
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RvFPiir,  O.  J.    The  case  does  not  state  explicitly  that  Defeinhet 
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Albemarle  Sound  is  or  is  not  a  navigable  water,  in  iis  tech«  ' 

nical  sense,  nor  any  facts  from  which  the  court  can  see  that  CoUini 
it  is,  to  all  practical  purposes,  navigable,  as  the  term  is  un«  Benbwy. 
destood  among  us,  at  least,  in  common  parlance.  But  it  is 
apparent  that  the  Sound  was  assumed  upon  the  trial  to  be 
navigable,  if  not  strictly  speaking,  at  leaeft  witbm  themetin- 
ing  of  the  entry  laws  of  1765  and  1777.  For  the  learned 
Judge  instructed  the  jury,  that  as  the  State  had  never  grant- 
ed the  beds  of  navigable  streams,  Beobury  had  no  (kle  to 
the  Sound,  which  was  not  the  subjeet  of  grant}  and,  there- 
fore, that  his  lease  to  Collins  conveyed  the  fishing  beaeh  on- 
ly. But  to  that  was  added  the  further  instruction  rhot  '^  as 
incident  to  that,"  namely,  the  beach — ^llie  several  right  of 
fishing  in  the  waters  of  the  Iftound,  opposite  his  shore,"  was 
also  conveyed  ;  and  thus  his  Honor  proceeded  do^  designate 
the  lines  within  which  this  several  right  of  fishing,  inci- 
dent to  the  riparian  ownership,  must  be  exercised  by  the  pro- 
prietors of  adjoining  parcels  of  the  shore.  The  case  seems 
chiefly  to  have  turned,  in  the  dTiseussioa  below,  on  this  latter 
point.  But  it  will  not  be  material  to  consider  that  subject 
here,  with  the  view  of  ascertaining  the  extent  to  which  the 
several  fishery  of  these  parties  respectively  goes,  if  neither 
party  has  such  several  right ;  and  such  is  the  opinion  of  the 
court.  The  correctness  of  this  opinion  depends  upon  the 
enquiry,  whether  ^^Ibemarle  Sound  is  to  be  regarded  by  us 
as  being  a  navigable  water  and  public  highway  or  not ;  for 
if  it  be,  it  seems  to  be  well  established  upon  authority,  that 
there  can  be  no  exclusive  and  several  right  of  fishery  in  it, 
more  than  in  the  Ocean. 

It  is  to  be  regretted,  perhaps,  that  the  date  is  not  given  of 
the  patent  by  which  the  land  was  granted,  of  which  this 
fishing  beach  is  a  part ;  and  that  there  was  no  evidence  of- 
fered as  to  the  period,  at  which  the  regular  ebb  and  flow  of 
the  tide  in  the  Sound  ceased,  in  consequence  of  the  closing 
of  Roanoke  lulet.  As  the  lands  on  the  Albemarle  were  a- 
mongst  the  eariiest  taken  up  af^er  the  settlement  of  the  (col- 
ony, it  is  extremely  probable^  that,  at  the  emanation  of  the 
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December  patent,  there  was  a  flux  and  reflux  of  the  tide  from  the  Ocean 
'    as  high  up  as  the  land  in  question  ;  and  if  so,  it  seems  a- 
ColUns    greed  by  all,  that,  at  common  law,  the  proprietors  of  the  land 
Benbnrr.  ^^^j^cent  have  no  propriety  of  soil  in  the  land  covered  by  the 
water  or  fishery,  as  a  several  right.    But  whether  there  was 
any  tide  or  not  in  the  Sound,  when  this  patent  issued,  we  do 
not  think  material ;  for  we  concur  in  the  opinion  of  his  Hon- 
or, that  this  is  "  a  navigable  water,"  in  the  sense  of  our 
statutes.    In  Wilson  v  Forbes,  2  Dev.  30,  it  was  held,  that 
a  stream,  comparatively  short,  narrow  and  shallow,  was  a 
navigable  water  course  for  the  purpose  of  rendering  the  wa- 
ter's edsce  the  line  of  a  tract  bounded  on  the  creek,  and  not 
the  thread  of  the  chatmel.    Judge  Henderson,  in  com- 
menting on  the  English  rule,  pronounced  it  entirely  inappli- 
cable to  our  situation,  and  by  way  of  exemplifying  the  ab- 
surdity of  applying  it  as  the  rule  of  construction  for  our 
statutes,  be  remarked  that, ''by  that  rule,  Albemarle  and 
Pamlico  Sounds,  which  are  inland  seas,  would  not  be  deem- 
ed navigable  waters^  and  would  be  the  subject  of  private 
property."    He  certainly  could  not,  by  direct  affirmation 
more  forcibly  have  stated  his  opinion,,  that  they  were  to  be 
deemed'in  our  law  navigable  waters,  as  bounding  the  grants 
of  land  lying  on  them.    If  this  vast  body  of  water,  actually 
navigated  throughout  by  sea  vessels  of  a  large  class,  be  not 
a  navigable  water,  it  is  difficult  to  conceive  to  what  waters 
those  terms  were  intended  by  the  Legislature  to  apply,  though 
used  twice  in  the  act  of  17G5and  in  that  of  1777 ;  for  there 
are  but  a  few  miles  near  the  mouths  of  some  few  of  our 
river!,  among  the  whole  of  them,  in  which  there  is  a  regu- 
lar tide  from  the  Ocean.    The  Legislature  must  be  suppos- 
ed to  have  used  them  in  reference  to  the  nature  and  actual 
state  of  our  own  streams,  rivers  and  sounds,  rather  than  in 
the  sense  of  the  common  law,  which  would  render  them  m- 
npplicable  to  our  condition.    And  it  would  seem,  therefore, 
to  be  the  fair  construction  of  the  acts,  that  any  waters,  which 
are  sufficient  in  fact  to  afford  a  common  passage  for  all  peo- 
ple in  sea  vessels,,  are  to  be  taken  as  navigable,  and  in  that 
sense  the  act  has  commonly  been  received.    If  so,  the  stat- 
utes direct  that  the  water  shall  form  one  side  of  the  survey, 
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•nd  that  the  lines  shall  ran  from  the  water  landward.    The  Daeember 
result  of  this  constrnction  is,  that  the  patent  could  cover     ^^^^' 
only  the  land  to  the  water's  edge,  and  did  not  pass  the  soil,    ColliM 
nor,  as  we  think,  any  sole  or  exclusive  right  of  fisiiing  in  ^^J^. 
the  waters  of  the  Sound.    It  was  laid  down  by  his  Honor)  ' 
that  neither  the  soil  nor  the  water  of  the  Sound  was  includ- 
ed ill  the  patent,  but  only  the  land  up  to  the  water.    Yet  he 
held,  that  the  right  of  a  several  fishery  was  acquired  as  in- 
cident to  the  grant  of  the  land  adjacent  to  the  Sound ;  and 
it  is  in  that  part  of  his  opinion  that  we  cannot  go  along  with 
him.    The  grounds  of  the  difTerenoe  we  will  now  proceed 
to  state. 

We  think  a  several  fishery  can  only  be  acquired  by  a  grant 
of  the  soil  covered  by  the  water  in  which  the  fishing  is  done, 
or  by  a  grant,  from  the  owner  of  the  soil,  of  the  fishery  dis- 
tinct from  the  soil.  Mr.  Blackstone,  indeed.  lays  it  down, 
that  the  ownership  of  the  soil  is  essential  to  a  several  fishe- 
ry. 2  Bl.  Com.  39.  In  that,  however,  he  differs  from  Lord 
Coke,  who  says,  Co.  Lit.  4,  b.,  that  if  a  man  be  seised  of  a  . 
river,  and  by  deed  do  grant  separatum  piscarium  in  the 
same,  and  maketh  delivery  of  seisin  secundum fortnam  char- 
tcBf  the  soil  doth  not  pass,  but  only  a  particular  right,  tliat 
is,  of  fishing.  And  afterwards,  Co.  Lit.  122  a.,  he  says,  a 
man  may  prescribe  to  have  a  several  fishery  in  such  a  wa- 
ter, and  the  owner  of  the  soil  shall  not  fish  there.  It  seems 
to  be  yet  an  unsettled  point,  which  of  those  great  authorities 
is  right — Seymour  y  Courlenay^S  Bur.  2814;  Hinnarsbyv 
Orpe,  Doug.  56 — though  the  learned  annotator,  Mr.  Har- 
grave,  maintains  Lord  Coke's  position  with  apparently  good 
reason.  If  Mr.  Blackstone  be  right,  then  the  plaintiff  here, 
not  being  owner  of  the  soil,  cannot  be  entitled  to  the  fishery. 
But  if  Lord  Coke  is  to  be  followed,  we  do  not  sec  that  the 
plaintiff  is  better  off.  All  he  holds,  is,  that  the  rights  offish- 
ery  and  soil  are  not  so  absolutely  united,  that  the  owner  of 
both  cannot  grant  the  fishery  without  the  land.  But  it  plain- 
ly follows  from  what  he  does  say,  that  the  fishery  can  be  ac- 
quired  only  by  a  grant  from  the  otvner  of  the  soiJ  or  from 
the  sovereign  ;  for  a  prescription  supposes  a  grant  original- 
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De6«inber  ly^  thoagh  it  cannot  now  be  shewn.     But  here  is  no  su^ 
'    grant  shewn,  nor  prescription,  nor  use  on  which  a  presump- 


Collins    tion  of  a  grant  may  rest.    On  the  contrary,  there  can  be  no 
BenbovT  ^^"''^^b^^  "^  ^g^^  of  soil  in  the  land  covered  by  the  Sound  ev- 
er did  exist  in  any  private  person,  who  could  convey  the  right 
ol  fishery^  for  it  has  at  all  times  been  unlawful  to  take  out 
such  a  grant.    We  do  not  doubt,  thnt  the  right  of  fishing  in 
navigable  streams,  cither  as  a  common  or  several  right,  is  a 
proper  subject  of  legislative  regulation,  and  may  be  granted 
to  the  proprietors  of  adjoining  land,  or  to  others,  upon  such 
terms  as  may  seem  meet  to  the  General  Assembly.      There 
are  many  acts  of  the  kind,  such  at)  those  regulating  lay  days, 
and  the  like.    But  there  has  been  no  such  grant  of  a  several 
fishery  in  the  Alben:arle  Sound  to  the  plaintiff,  or  to  any 
oneirora  whom  be  could  have  derived  it.      Being  a  naviga- 
ble water,  a  several  fishery  in  it  does  not  arise  as  an  incident 
to  riparian  ownership^  for  in  such  waters  the  right  of  fishe- 
ry IS  "prima  facie  in  the  King,  and  is  public."      It  is  only 
in  rivers  not  navigable  or  little  streams,  that,  as  an  incident 
to  the  ownership  ^f  the  soil  adjacent,  the  right  of  soil  in  the 
stream  and  of  the  several  fishery  therein,  is  acquired.     Sey- 
mour y  Courienay^  5  Bur.  2814.     Carter  v  Murcot^  4  Bur. 
2162.      Thomas'  Coke,  231,  note.      And  Lord  Hale  men- 
tions, De  jure  maria^  6,  ^  that  fresh  rivers  do,  of  common 
right,  belong  to  the  owners  of  the  soil  adjacent,  so  that  the 
owners  of  one  side  have,  of  common  right,  the  propriety  of 
thesoily  nnd,  consequently^  the  right  of  fishing  usque  adfi- 
lutn  aqu(By  and  the  owners  of  the  other  side  the  right  of  soil 
or  ownership,  and  fishing  unto  the  jf/um  aquce  on  their  side; 
and,  if  a  man  be  owner  of  the  land  on  both  sides,   in  com- 
mon presumption,  he  is  the  owner  of  the  whole  river^  and 
hath  the  right  of  fishing  according  to  the  extent  of  his  land 
in  length.'-  From  which,  it  appears  that  in  Lord  Hale's  opin- 
ion, the  right  cf  fishing  depends  upon  the  right  of  soil,  and, 
consequently,  a  grant  of  the  soil  must  be  shewn,  or  a  grant 
of  the  fishery  from  the  owner  of  the  soil.      Neither  is  pre- 
tended in  this  case ;  for  it  is  admitted,  that  the  law  has  at  all 
times  forbidden  a  grant  of  the  soil,  and  the  right  of  the  fish- 
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•rjr  i»  daimed,  noi  by  a  grant  of  it  a$  an  iiKlependant  rigbf ,  Oecamber 
bat  as  an  incident  to  the  propriety  of  the  toii  a4jaeenl«  ' 

II  is  said,  bowever,  that  one  of  the  defendants  nude  the  Coiiiiw 
grant  to  the  plaintiff's  assignor,  and  that  as  against  him,  it  B^nbuiy. 
is  to  be  assumed  to  be  valid.  To  this  there  are  several  an- 
swers. From  the  terms  of  the  contract,  taken  in  the  whole, 
it  is  rather  to  be  inferred  that  the  subject  of  the  lease  was 
the  land  adjacent  to  the  Sound,  the  beach,  fish-houses,  atid 
other  erections  on  <<  the  premises,"  and  not  the  right  of  fish- 
ing, as  such.  The  risht  to  land,  cure,  and  store  the  fish, 
was  the  important  privilege  contracted  for.  But,  however 
that  may  be,  it  is  very  clear  that  a  grant  of  a  several  fishery 
iu  the  ocean  or  other  navigable  water  by  an  individual,  who 
could  not  acquire  it  from  the  State,  must  be  merely  void  ; 
and  therefore  it  cannot  estop. 

Upon  the  whole,  then,  the  court  is  of  opinion,  that  the  ac- 
tion must  (ail  for  the  want  of  title  iu'the  plaintiff  to  the  sev- 
eral fishery  claimed  by  him;  which  is  not  merely  the  right 
of  drawing  his  seine  to  his  beach  in  exclusion  of  others,  but 
is  the  sole  right  of  fishing,  independently  of  all  others,  in  a 
certain  portion  of  the  waters  of  Albemarle  Sound.  To 
such  an  action  it  is  a  good  plea,  that  being  a  navigable  wa- 
ter, every  citizen  of  the  State  of  right  has  the  liberty  and 
privilege  of  fishing.    3  Chit.  PI.  1 108. 

We  agree  with  the  plaintiff's  counsel,  that  the  industry 
and  enterprise  of  many  of  our  fellow-citizens  in  some  parts 
of  the  State  may  be  seriously  checked  by  thus  holding  fish- 
eries in  our  large  waters  not  to  be  sole  proprietory  rights  ; 
as,  to  some  exteut  at  least,  we  learn,  they  have  been  consid- 
ered and  treated  by  those  engaged  in  fishing,  among  them- 
selves. Wo  doubt  not,  that  they  will  so  continue  to  deal 
with  each  other  as  not  unnecessarily  or  materially  to  inter- 
fere with  their  operations.  Indeed,  the  court  would  have 
^ne  far  to  sustain  any  long  and  established  usage  between 
the  different  fisheries,  if  such  had  ^n  shewn.  And  if  ex* 
perience  should  prove  the  necessity  or  utility  of  further  reg- 
ulations upon  the  subject,  there  is  a  ready  access  to  the  leg- 
islature ;  by  whose  wisdom  every  mischief  can  be  remedied. 
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December  But  BS  a  question  depending  on  the  mere  right,  the  court 
can  do  no  less  than  decide  by  the  existing  lav ;  by  which 


1842. 


Collins    the  right  of  fishery  in  Albemarle  Sound  is,  we  think,  com- 
BenW  "««  a"d  not  sereral. 


Peu  Curiam. 


Judgment  reversed,  and 
venire  de  novo. 
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ANTOINETTE  SWAIM  BY  HER  NEXT  TRIEND  w.  JOHN  M. 

STAFFORD, 

In  an  action  for  malicioas  prosecution,  those  facta  and  circumstances,  and  j^ne  1843 
those  alone,  which  were  known  to  the  prosecutor  at  tho  time  he  instituted 
the  prosecution,  are  to  be  considered  in  determining  whether  he  had  proba- 
ble cause.  Any  other  facts,  which  may  be  established  on  the  trial  to  prove 
the  innocence  of  the  person  accused,  ane  irrelevant  to  the  question  ofprcha* 
bkcauie. 

Appeal  from  the  Superior  Court  of  Law  of  Stokes  coun- 
ty, at  Spring  Terra,  1843,  bis  Honor  Judge  Battle  pre- 
siding. 

This  was  an  action  on  the  case  for  a  malicious  prosecu- 
tion, in  causing  the  plaintiff  to  be  arrested  on  a  warrant, 
charging  her  with  feloniously  stealing  a  parcel  of  belt  rib- 
bons— Plea,  the  general  issue.  In  support  of  her  action  the 
plaintiff  introduced  and  proved  the  warrant,  as  stated  in  the 
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June  1843  declaration,  issued  at  the  instance  and  on  the  oath  of  the  de- 
Swaim    fendant.    The  magistrate,  before  whom  it  was  returned,  tes- 
^  ^       tified  that  a  belt  ribbon,  found  in  the  possession  of  the  plain- 
tiff, was  produced  before  him,  and  that,  after  examining  the 
witnesses  for  the  prosecution,  among  whom  was  the  prose- 
cutor, John  M.  Stafford,  the  present  defendant,  he,  the  ma- 
gistrate, dismissed  the  warrant,  it  being  proved  on  the  part 
of  the  present  plaintiff,  that  she  had  purchased  the  belt  pro- 
duced, or  one  like  it,  at  a  store  in  Salem  a  short  time  befbre. 
The  defence  relied  upon  was,  that  the  defendant  had  a 
probable  cause  for  the  prosecution,  and  to  establish  it  he  in- 
troduced several   witnesses.     Mr,  Hartman  testified,  that 
the  defendant  was  a  merchant,  and  that  the  witness,  on  a 
Friday  about  the  last  of  April  or  first  of  May,  1840,  went  to 
his  store  and  saw  the  plaintiff,  two  of  her  sisters,  two  or  three 
other  grown  ladies  and  two  or  three  school  girls  in  the  room; 
that  several  parcels  of  goods  were  on  the  counter,  near  which 
the  grown  ladies  were  standing,  the  children  being  a  little  in 
the  rear — that  he  saw  the  plaintiff,  with  one  elbow  leaning 
on  the  counter,  turning  over,  as  if  she  were  examining,  a 
bunch  of  belt  ribbons,  which  she  had  in  her  hands— that  he 
looked  at  the  plaintiff  and  saw  her  look  towards  him — that 
he  did  not  turn  his  attention  towards  her  afterwards — that 
he  did  not  see  any  thing  suspicious  about  her — tnatin  about 
fifteen  minutes  she  and  her  sisters  left  the  store — that  he  did 
not  see  any  other  person  handling  the  ribbons — ^that,  after 
the  company  had  gone,  the  defendant  commenced  putting 
his  goods  on  the  shelf,  when  he  seemed  to  miss  something, 
and  took  the  goods  down,  to  examine  whether  the  articles, 
alleged  to  have  been  lost,  were  among  them — that  the  wit- 
ness then  told  him  he  had  seen  the  plaintiff  have  the  rib- 
bons in  her  hands — that  the  plaintiff  lived  with  her  fa- 
ther, about  two  miles  or  two  mites  and  an  half  from  the 
store — that  on  the  following  Sunday  he  saw  her  at  a  preach- 
ing about  four  miles  off,  wearing  a  belt  which  he  thought 
like  the  ribbons  she  was  looking  at  in  the  store — that  he 
might,  but  did  not  recollect  that  he  did,  tell  the  defendant  or 
any  other  person  that  the  ribbons  were  the  same — and  that 
the  ribbon,  produced  before  the  magistrate  and  now  on  this 
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trial,  was,  he  thought,  Jike  some  of  those  he  saw  the  plain- '^"»*®  ^^^^ 
liff  have  in  the  store.    Miss  Martha  Harris  testified  that    swaim 
6be  had  frequently  been  in  the  defendant's  store,  up  to  with-  g   !>  .. 
in  a  few  months  of  the  time  when  the  warrant  was  taken 
out,  and  had  seen  ribbons  there  exactly  like  the  one  the  plain* 
tiff  produced  on  the  trial — that  she  had  seen  the  plaintiff 
wear  ribbons,  but  never  saw  her  wearing:  one,  like  that  pro- 
duced, either  before  or  since  the  trial.     W,  L,  Swaim  ^9l\qA, 
that  he  acted  as  clerk  for  the  defendant  during  April  court, 
1840,  and  he  saw  there,  during  that  time,  ribbons  like  the 
one  produced.     Jackson  Stafford^  a  brother  of  the  defend- 
ant, testified  that  he  had  owned  the  store  and  sold  it  to  the 
defendant  about  twelve  months  before ;  that,  among  the 
goods,  were  belt  ribbons  like  that  shewn  ^  on  the  trial,  and 
that  he  never  saw  any  of  the  same  kind  in  other  stores. 

The  plaintiff  then  called  Mr.  Lineback,  who  stated  that 
he  had  been  acting  as  a  clerk  in  a  store  for  about  five  or  six 
years — that,  at  the  time  when  the  warrant  was  taken  out,  he 
was  clerk  in  a  store  in  Salem,  and,  some  four  or  five  weeks  be- 
fore that  time,  had  sold  to  the  plaintiff,  who  came  there  in 
company  with  her  mother,  a  belt  ribbon  of  the  same  kind, 
quality  and  color  with  the  one  produced — that  such  ribbond 
were  common,  and  there  were  three  or  four  dozen  in  the 
store  which  he  kept.  It  was  also  in  proof  that  there  were, 
besides  the  stores  in  Salem,  two  or  three  others  within  a  few 
miles  of  the  defendant's  store.  Jacob  Shultz  testified  that 
he  had  known  the  plaintiff  ever  since  she  was  quite  young, 
and  had  never  known  any  imputation  against  her  character 
before,  and  that  she  was  sixteen  or  seventeen  years  old  when 
the  warrant  was  issued.  A  correspondence,  just  before  issu- 
ing the  warrant,  between  the  plaintiff's  father  and  the  de- 
fendant was  also  introduced,  which  shewed  nothing,  but  the 
extreme  indignation  of  the  father  at  the  accusation  of  the 
theft  against  his  daughter,  and  the  resolution  of  the  defend- 
ant to  prosecute  the  plaintiffs  unless  the  articles  alleged  to  be 
stolen  were  returned. 

The  court  charged  the  jury,  that  probable  cause  was  the 
existence  of  such  facts  and  circumstances,  as  would  excite 
in  a  reasonable  mind  a  suspicion  of  the  party's  guilt,  and 
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Idwalm 

V 

{Stafford, 


Jane  1843  would  prompt  a  reasonable  man,  having  a  due  regard  to  the 
rights  of  others,  as  well  as  his  own,  to  commence  a  prosecu* 
tion — that  the  question  of  probable  cause  was  a  compound 
one  of  law  and  fact,  that  is,  the  jury  were  to  say,  whether 
the  facts  were  true,  and  the  court  was  to  pronounce  on  these 
facts,  taking  them  to  be  true,  whether  they  constituted  a 
probable  cause  or  not — and  that,  if  the  jury  believed  all  the 
facts  testified  in  this  case,  there  was  not  a  probable  cause  for 
the  prosecution.  The  counsel  for  the  defendant  then  prayed 
the  court  to  instruct  the  jury  in  the  very  words  of  Judge 
Washington,  adopted  by  the  Supreme  Court  of  this  State  ia 
the  case  of  Cdbiness  v  Martin^  3  Dev.  454,  "  that  probable 
cause  is  the  existence  ot  such  facts  and  circumstances,  as 
are  sufficiently  strong  to  excite,  in  a  reasonable  mind,  sus- 
picion, that  the  person,  charged  with  having  been  guilty, 
was  guilty—- that  it  is  a  case  of  apparent  guilt,  as  contradis- 
tinguished from  real  guilt,"  and  that,  in  this  case,  if  the  jury 
thought  the  facts  were  such  as  to  excite  suspicion  in  a  rea- 
sonable mind,  that,  in  point  of  law,  amounted  to  probable 
cause.  But  the  court  declined  giving  the  instruction,  as  it 
had  already  declared,  that  the  facts,  if  true,  did  not  amount 
to  probable  cause. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  de- 
fendant, after  an  ineffectual  motion  for  a  new  trial,  appealed 
to  the  Supreme  Court. 


J.  T,  Morehead  for  the  plaintiffs. 
No  counsel  for  the  defendant. 


Daniel,  J.  This  is  an  action  on  the  case  against  the 
defendant,  for  malicious  prosecution  in  issuing  a  State's  war- 
rant against  the  plaintiff  for  larceny.  If  there  was,  at  the 
time,  probable  cause  to  issue  the  warrant,  in  law  the  plain- 
tiff should  not  recover.  What  is  probable  cause,  when  the 
facts  are  admitted  or  ascertained,  is  a  pure  question  of  law. 
But  if  the  circumstances,  alleged  to  shew  a  probable  cause, 
are  disputed,  the  jury  are  to  decide  whether  they  are  true 
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or  not.    The  Judge  told  the  jury,  "that  if  they  believed  aM June  i843 
the  facts  testified  to  in  this  case,  there  was  not  a  probable   g^aim 
cause  for  the  prosecution."     It  seems  to  us,  that  the  Judge       ^ 
left  the  question  to  the  jury,  as  to  the  truth  of  all  the  facts,  ®'*®''^- 
as  they  then  appeared  on  the  trial  of  this  action.     He  told 
them  that  if  "  these  facts  were  true,"  the  defendant  had  no 
probable  cause  to  issue  the  warrant.      Whereas  we  think, 
that  the  question  of  probable  cause  rested  only  on  those  facts 
and  circumstances,  which  were  known  to  the  prosecutor  at 
the  time  he  made  his  affidavit  for  the  warrant.      The  facts 
and  circumstances,  which  had  come  to  his  knowledge  at  that 
time,  are  those  contained  in  the  statements  of  the  witnesses, 
Hartman,  W.  L.  Swaim  and  Jackson  Stafford,  taken  in  con- 
nection with  his  own  affidavit,  as  incorporated  by  the  mag- 
istrate in  the  State's  warrant.      All  these  facts  and  circum- 
stances, as  it  seems  to  us,  were  sufficiently  strong  to  induce 
the  defendant  to  believe  that  the  plaintiff  was  guilty,  and  in 
law  amounted  to  a  probable  cause  for  him  to  issue  the  war- 
rant.     It  is  true  that,  on  the  trial,  the  plaintiff  proved  her 
innocence  in  the  opinion  of  the  justice. 
We  are  of  opinion  that  there  must  be  a  new  trial. 

P^R  Curiam.  New  trial  awarded. 
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JOHN  McLaughlin,  chairman,  ac  to  the  use  op  james 

STEPHENSON  AND  WIFE  w  JOHN  S.  NEILL  AND  OTHERa 

June  1843  When  an  action  is  brought  on  an  official  bond,  for  the  benefit  of  a  person  in- 
"'^^'~'"*"'"^  jured,  in  the  name  of  the  State  or  of  the  officer  of  the  State  to  whom  the 
bond  18  made  payable,  it  is  regarded  as  the  action  of  the  relator ;  and  on  hu 
death  is  abated,  as  other  actions  abate  by  the  death  of  the  plaintiff,  anleaa 
revised  in  the  raannei;  prescribed  by  law. 
ExecQtors  or  administrators  of  a  plaintiff  most,  in  general,  apply  to  reYive  the 
suit  within  two  terms  after  his  death,  computing  from  the  day  of  his  death 
and  not  from  the  time  the  suggestion  is  entered  on  the  record. 

Appeal  from  the  Superior  Court  of  Lav  of  Iredell  Coua- 
tj,  at  Spring  Term,  1843,  his  Honor  Judge  Dick  presiding. 

This  was  an  action  of  debt,  brought  on  the  administration 
bond  of  the  defendant,  John  S.  Neill,  to  recover  a  distribu- 
tive share  of  the  estate  of  one  deceased, 
to  which  distributive  share  the  relator,  James  Stephenson, 
was  entitled  in  right  of  his  wife  Nancy,  the  other  relator. — 
The  plaintiff's  counsel  now  alleged  to  the  court,  that  the 
said  Nancy  was  dead,  and  that  administration  on  her  estate 
bad  been  granted  to  Noble  M.  Mills,  by  the  County  Court 
of  Iredell,  at  February  Term,  1843.  The  plaintiff's  coun- 
sel then  moved  that  the  said  Noble  M.  Mills  be  made  a  party 
plaintiff  to  this  suit.  This  motion  was  opposed  by  the  de- 
fendant's counsel,  who  alleged  that  the  said  suit  had  abated, 
because  the  said  Nancy  Stephenson  died  in  October,  1841, 
and  offered  the  affidavit  of  John  S.  Neill,  one  of  the  defend- 
ants, to  establish  that  fact  The  plaintiff's  counsel  had  not 
heretofore  suggested  the  death  of  the  said  Nancy  on  the  re- 
cord, nor  did  he  now  offer  any  evidence  to  shew  at  what 
time  she  died.  It  was  admitted,  that  the  said  James  Ste- 
phenson and  his  wife  had  removed  from  this  State  before 
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this  suit  was  brought.    The  court  being  of  opinion  that  the  June  1843 
said  suit  had  abated,  and,  having  directed  an  entry  to  that  M'Laugh- 
eSect  to  be  made  on  the  record,  the  plaintiff^  James  Stephen*      lin 
son,  prayed  for  and  obtained  an  appeal  to  the  Supreme    j^^^. 
Court. 

No  counsel  for  either  party. 

Gaston,  J.  When  an  action  is  instituted  upon  an  offi- 
cial bond,  in  the  name  ol  the  State  or  of  the  officer  of  the 
State  to  whom  the  bond  was  made  payable,  by  a  person  al- 
leging himself  to  have  sustained  injury  by  a  breach  of  its 
stipulations,  he  is  required  to  set  forth  in  the  declaration  how 
he  has  sustained  such  injury,  and  is  entitled  after  judgment 
to  receive  to  his  own  use  the  money  therein  recovered.  Rev. 
Stat.  c.  81.  Such  action  is  therefore  regarded  as  the  action 
of  the  relator,  and  by  his  death  it  is  abated,  as  other  actions 
abate  by  the  death  of  the  plaintiff,  unless  revived  in  the 
manner  prescribed  by  law.  The  general  rule  in  regard  to 
the  revival  of  actions,  where  the  plaintiff  dies,  is^  that  the 
cause  will  abate,  unless  the  executors  apply  to  carry  it  on 
within  two  terms  after  his  death,  computing  from  the  day  of 
his  death,  and  not  from  the  suggestion  entered  by  the  de- 
fendant. See  Tay.  134,  and  2  Hay.  66.  There  was  nothing 
in  this  case  alleged  to  take  it  without  the  operation  of  the 
general  rule,  or  to  bring  it  within  the  limits  of  any  excep-* 
tion  thereto ;  and  we  therefore  hold  that  the  judgment  ol  the 
court  below  was  correct. 

P£R  Curiam.  Judgment  affirmed. 
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STATE  TO  THE  USE  OF  UNDERWOOD,  MAR9H  dc  CO.  w. 

JOAB  PARKS  AND  OTHERS. 

June  1843  A  witness,  who  is  introdaced  for  the  purpose  of  discrediting  another  witness 
in  the  cause,  must  profess  to  know  the  general  reputation  of  the  witness 

sought  to  be  discredited,  before  he  can  be  heard  to  speak  of  his  own  opinion 

or  of  the  opinions  of  others,  as  to  the  reliance  to  be  placed  on  the  testimony 

of  the  impeached  witness. 
The  cases  of  State  v  Boswell,  2  Det.  209 ;  and  Dmvney  v  Smith,  1  Dev«  & 

Bat  62,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Randolph 
County,  at  Spring  Term,  1843,  his  Honor  Judge  Battle 
presiding. 

The  action  was  on  a  Constable's  bond,  to  which  the  de- 
fendants pleaded  "  conditions  perfouned  and  not  broken." — > 
After  the  plaintiffs  had  made  out  a  prima  facie  case,  the  de- 
fendants, in  support  of  their  plea,  introduced  as  a  witness, 
one  Tidence  Lane,  who  testified,  that,  some  time  before  the 
action  was  commenced,  he  saw  the  principal  defendant  pay 
to  one  of  the  plaintiffs  a  sum  of  money  larger  than  that  now 
claimed  by  the  plaintiffs.  On  the  part  of  the  plaintiffs,  Jona- 
than Worth  was  then  called  to  impeach  the  credibility  of 
Lane,  and  stated,  that  he.  Worth,  had  resided  for  many  years 
in  Ashboro',  while  Lane  lived  about  twelve  miles  from  that 
place — that  he  did  not  know  Lane's  general  character  in  the 
immediate  neighborhood  where  he  lived,  but  that  Lane  had 
been  for  many  years  a  public  man  in  the  county  of  Randolph, 
and  he  had  often  seen  him  in  Ashboro'  at  Coart,  and  on 
other  public  occasions,  and  had  heard  a  great  deal  said  about 
his  character — that  he  was  not  certain  that  he  knew  his  gen- 
eral character — ^that  he  did  not  know  whether  a  majority  of 
those  he  heard  speak  of  it  spoke  well  or  ill  of  it,  but  he  had 
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heard  a  great  many  respectable  men  speak  well  of  Lane's  J«n«  ^843 
character,  and  a  great  many,  equally  respectable,  speak  ill     state 
of  it.     The  plaintiff's  counsel  then  asked  the  witness,  whe-       T^ 
ther,  from  his  knowledge  of  Lane's  general  character,  he 
would  believe  him  on  oath.      This  question  was  objected  to 
by  the  defendant's  counsel,  but  permitted  by  the  Court ; 
when  the  witness  said  he  would  not  believe  him,  if  his  story 
was  at  all  improbable.      The  jury  returned  a  verdict  for  the 
plaintiff,  and  the  defendant  moved  for  a  new  trial,  because 
the  Court  permitted  this  last  question  to   be  asked.      The 
Court  overruled  the  motion  and  gave  judgment  for  the  plain- 
tiff, from  which  the  defendants  appealed. 

No  counsel  for  the  plaintiffs* 

J.  T,  Morehead  for  the^defendants. 

Gaston,  J.  It  is  essential  to  the  uniform  administration 
of  justice,  which  is  one  of  the  best  securities  for  its  faithful 
administration,  that  the  rules  of  evidence  should  be  steadily 
observed.  Among  these,  the  rule,  which  regulates  the  ad- 
mission of  testimony,  offered  to  impeach  the  character  of  a 
witness,  is  now  so  well  established  and  so  clearly  defined, 
that  a  departure  from  it  must  be  regarded  as  a  violation  of 
law.  The  witness  is  not  to  be  discredited,  because  of  the 
opinions  which  any  person  or  any  number  of  persons  may 
have  expressed  to  his  disadvantage,  unless  such  opinions 
have  created  or  indicate  u  general  reputation  of  his  want 
of  moral  principle.  The  impeaching  witness  must,  there* 
fore,  profess  to  know  the  general  reputation  of  the  witness 
sought  to  be  discredited,  before  he  can  be  heard  to  speak  of 
his  own  opinion  or  of  the  opinions  of  others,  as  to  the  reli- 
ance to  be  placed  on  the  testimony  of  the  impeached  witness. 
State  yf  Boawell^  2  Dev.  209.  Downey  v  Smith,  1  Dev.  &> 
Bat.  C2.  This  rule,  we  think,  was  not  observed  in  the  case 
before  us,  and  the  exception  taken  to  the  reception  of  Mr. 
Worth's  testimony  was  therefore  well  founded.  The  judg- 
ment must  be  reversed  and  a  new  trial  awarded. 

Per  Curiam.  New  trial  awarded. 
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ST£PH£N  HEN8HAW  vb.  LEVI  B.  BRANSON. 

June  1843  ^  ^<'*iity  Court  cannot  order  an  execution  upon  the  return  of  a  levy  on  lanJ 

,.  under  a  justice's  execution,  unless  it  also  appears  on  the  return,  that  there 

were  no  goods  to  be  levied  on,  or  when  it  appears  on  the  return  that  goods 

wore  levied  on,  though  not  sufficient  to  satlsfj  the  execution,  and  it  doe* 

not  appear  how  those  goods  were  disposed  ot 

Appeal  from  the  Superior  Court  of  Law  of  Randolph 
County,  at  Spring  Term,  1843,  his  Honor  Judge  Battle 
presiding. 

The  case  was  this.  An  execution,  tested  the  23d  of  Sep- 
tember, 1841,  issued  on  a  judgment  obtained  by  the  plaintiff 
against  the  defendant,  before  a  magistrate,  came  to  the  hands 
of  the  Sheriff  of  Randolph,  who  on  the  same  day  made  re- 
turn thereon,  that  he  had  levied  on  the  goods  and  chattels 
of  Branson,  one  of  the  defendants,  and  also  on  three  tracts 
of  lands  adjoining  each  other  and  the  lands  of  other  persons 
in  the  return  named,  on  one  of  which  the  said  Branson  lived. 
On  the  26th  of  April,  1842,  the  plaintiff  made  a  further  in- 
dorsement on  the  execution,  in  the  nature  of  a  return  or  as 
an  amendment  of  his  former  return,  "  there  are  goods  and 
chattels  but  not  sufficient  to  be  found."  At  the  August 
Term,  1842,  of  the  County  Court  of  Randolph,  the  execu- 
tion, thus  levied,  returned  and  endorsed,  was  brought  into 
Court,  and  advertisement  was  then  ordered  to  be  made  to 
notify  Branson  of  the  levy  on  his  lands.  At  the  ensuing 
Term,  November  1842,  the  plaintiff  prayed  the  Court  to  or- 
der a  venditioni  exponas  to  issue  to  sell  the  lands.  This 
prayer  the  Court  refused,  and  the  plaintiff  appealed  to  the 
Superior  Court,  and  the  order  of  the  County  Court  being 
there  affirmed,  the  plaintiff  appealed  to  this  Court. 
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Swaim  for  the  defendant. 

Henahaw 

V 

Branson. 

Gaston,  J.  We  are  of  opinion  that  the  Court  properly 
refused  the  writ  prayed  for.  Without  considering  several 
other  objections,  and  apparently  grave  objections,  which 
stand  in  the  way  of  the  remedy  pursued  by  the  plaintiff,  it 
will  be  sufficient  to  state,  that  the  provisions  of  the  acts  of 
1794  and  1803,  as  embodied  in  the  Revised  Statutes,  ch.  62, 
sec.  16,  are  explicit,  that  a  justice's  execution  shall  not  be 
levied  on  land,  except  where  there  is  a  want  of  goods  to 
satisfy  it,  and  if  any  goods  be  seized,  and  a  levy  made  oa 
land,  because  ot  the  insuffi.jiency  of  these  goods  to  discharge 
the  execution,  the  return  of  the  officer  shall  set  forth  "  what 
uoney  he  has  made  of  the  goods,"  and  what  land  he  has 
levied  upon.  The  intention  of  the  Legislature  is  manifest, 
that  no  proceedings  shall  be  had  for  a  sale  of  the  land,'  ex- 
cept it  be  the  return  of  a  levy  thereon,  until  the  goods  seized 
shall  have  been  disposed  of. 

The  judgment  of  the  Superior  Court  is  affirmed. 

P£R  Curiam.  Judgment  affirmed. 
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ROBERT  GRAHAM,  ADM'R.  vs.  JOSEPH  HOLT. 

June  1843  A  paper  writing,  purporting  to  be  a  bond,  signed  and  sealed  by  a  party,  ia 
■    —     which  a  blank  is  left  for  the  sum  to  be  afterwards  inserted,  which  blank  is 

aflerwards  filled  up  and  the  paper  delivered,  not  in  the  presence  of  the  party 

signing  nor  by  any  person  having  authority  from  him  under  seal,  is  not  the 

bond  of  the  party  so  signing  and  scaling^ 
He,  who  attempts  to  execute  or  consummate  a  deed,  whether  for  money  or 

other  property,  as  agent  for  another,  must  be  armed  with  an  authority  under 

seal. 
In  every  good  bond  there  must  be  an  obligor  and  an   obligee,  and  a  sum  in 

which  the  former  is  bound. 
Before  one  partner  or  his  representative  can  sue  another  partner  at  law,  the 

settlement  of  the  firm  must  be  complete  and  a  balance  struck. 
The  cases  of  McKoe  v  ffickSf  2  Dev.  379,  and  Davenport  v  Sldffht,  %  Dqv.  & 

Bat  381,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Orange  Coun- 
ty, at  the  Special  Term  in  June,  1843,  his  Honor  Judge 
Nash  presiding. 

This  was  an  action  of  debt,  in  which  the  plaintiff  declar- 
ed in  two  counts:  First,  on  a  bond  for  two  hundred  and 
sixty-five  dollars  and  two  cents.  Secondly,  on  a  simple  con- 
tract for  the  samu  amount.  The  defendant  pleaded  the  gen- 
eral issue  to  each  count.  On  the  trial  the  plaintiff  produc- 
ed  a  bond  for  the  sum  stated  in  the  declaration,  payable  at 
nine  months,  and  dated  the  3d  February,  1830,  and  proved 
the  defendant's  signature  thereto.  The  defendant  called  as 
a  witness  John  HolL  between  whom  and  himself  releases 
had  been  passed,  so  as  to  make  him  a  competent  witness. — 
He  stated,  that  he,  the  witness,  the  defendant  and  the  plain- 
tiff's intestate,  Robert  M.  Graham,  had  been  partners  in  the 
trade  of  merchandisse  at  a  store  in  the  county  ot  Chatham— 
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that  the  said  intestate,  who  was  the  acting  partner,  having  June  1843 
died  in  January,  1839,  the  plaintiff,  as  his  administrator,  and  Graham 
the  other  two  partners  met  at  the  store  and  commenced  sell-  ^ 
ing  off  the  goods  at  auction — that  it  was  apprehended  that 
the  goods  would  be  sacrificed  by  this  mode  of  selling,  and 
the  sale  was  stopped — ^that  the  partners  then  agreed,  that  the 
defendant  should  take  the  whole  of  the  goods  at  New  York 
cost  at  nine  months'  credit  from  that  time,  and  should  pay 
each  of  the  other  parties  interest  on  his  third  part  after  that 
period — that  it  was  also  agreed  that  the  defendant  was  not 
to  pay  these  amounts,  unless,  on  a  settlement  of  the  concern, 
there  were  profits  to  a  like  amount — and  that  no  settlement 
had  been  made — that  an  inventory  was  then  taken  of  the 
goods,  and  they  were  delivered  to  the  defendant  as  his  abso* 
lute  property — that  the  amount  of  the  goods  so  delivered 
was  not  then  added  up — that  some  time  afterwards  the  three 
parties  aforesaid  met  at  a  muster,  when  the  plaintiff  said  he 
must  have  something  to  return  to  court,  as  administrator,  for 
his  intestate's  part  of  the  concern — that  the  bond  in  ques- 
tion was  then  drawn  and  signed  and  sealed  by  the  defend- 
ant, but,  the  witness  not  having  the  inventory  present  and 
the  amount  of  goods  taken  by  the  defendant  not  being  ex- 
actly known,  the  sum  of  money  to  be  inserted  in  the  bond 
was  left  blank,  and  it  was  agreed  that  the  witness  should 
take  the  bond  in  blank,  add  up  and  ascertain  the  amount  of 
the  inventory,  when  he  went  home,  and  insert  one  third 
thereof  in  the  bond  and  hand  it  to  the  plaintiff-^and  that 
the  same  conversation,  which  had  passed  at  the  store  in  re- 
gard to  payment,  was,  as  the  witness  believed,  then  repeat- 
ed— that  he,  the  witneess,  did  as  directed,  and,  after  inserting 
the  proper  sum,  delivered  the  bond  to  the  plaintiff.  In  sup- 
port of  the  second  count,  the  plaintiff  offered  to  shew,  that 
profits  had  been  realized  by  the  concern,  but  his  Honor  re- 
jected the  evidence.  But  his  Honor  being  of  opinion  that 
no  recovery  could  be  had  upon  the  evidence  offered,  the  ju- 
ry found  a  verdict  in  favor  of  the  defendant,  and  judgment 
being  rendered  pursuant  thereto,  the  plaintiff  appealed.  ^ 

Graham  for  the  plaintiff. 

Norwood  for  the  defendant. 
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June  1843  Daniel,  J.  As  to  the  first  count.  A  bond  is  the  ac- 
Graham  knowledgment  of  a  debt  under  seal,  the  debt  being  therein 
^  particularly  specified.  In  every  good  bond  there  must  be  aa 
obligor  and  an  obligee,  and  a  sum  in  which  the  former  i^ 
bound.  Shep.  Touch.  66.  Com.  Dig.  Obligation  A.  Uur- 
leston,  2.  In  New  York,  ex  parte  Therwin^  8  Cowen  118, 
and  some  other  of  the  American  cases,  the  nisi  prius  deci- 
sion before  Lord  Mansfield  of  JVaxira  v  Evans^  1  Anst 
229  in  nota  has  been  followed.  That  case  was,  where  a 
party  executed  a  bond  with  blank  spaces  for  the  name  and 
sum,  and  sent  an  agent,  without  a  power  of  attorney  under 
seal,  to  raise  money  on  it,  the  agent  occordingly  filled  up  the 
blanks  with  the  sum  and  the  obligee's  name,  and  delivered 
the  bond  to  him.  On  the  plea  of  non  estfactnm  the  bond 
was  considered  well  executed.  But  the  case  of  TVasnra  ▼ 
Evans,  has  been  by  this  court  twice  overruled,  as  attempt- 
ing to  establish  a  distinction  in  the  mode  of  executing  deeds 
by  attorney,  where  the  object  was  to  raise  or  secure  money, 
and  when  it  was  to  operate  as  a  conveyance — the  first,  by  a 
power  of  attorney  not  sealed,  the.  other  with  a  power  of  at- 
torney under  seal.  The  notion  with  us  has  always  been, 
what  we  learned  from  Co.  Lit.  52  (a.)  and  the  Touchstone 
57,  that  he  who  executes  a  deed  as  agent  for  another,  be  it 
for  money  or  other  property,  must  be  armed  with  an  authori- 
ty under  seal.  JUeKee  v  Hicks.  2  Dev.  379.  Davenport  v 
Speighti  2  Dev.  &  Bat.  SSL  The  insertion  of  the  sum  in 
the  blank  space  was  intended  to  consummate  the  deed ;  it 
was  done  without  legal  authority,  and  the  instrument  is  void 
as  a  bond. 

As  to  the  second  count.  Before  one  partner  or  his  repre- 
sentative can  sue  another  partner  at  law,  the  settlement  of 
the  firm  must  be  complete  and  a  balance  struck.  Colyer  on 
Part.  152.'    Fromandv  CaupUmd,  2  Bing.  170. 

We  see  no  error  in  the  opinion  of  the  court  on  either  of 
the  counts,  and  the  judgment  must  be  affirmed. 

Par  Curiam.  Judsrment  affirmed. 
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fiRYANT  BBNNfiET,  EX»R  Ac.  w.  ELIZABETH  SHERROB. 

Wh^n  a  will  is  found  among  a  deceased  person's  papers,  immediately  after  his  June  1843 

death,  in  a  mutilated  condition,  the  presuption  of  law  is,  that  the  act  of  mu- ""^ 

tilation  was  done  by  him  in  his  lifetime,  and  for  the  purpose  of  revocation* 

The  same  presumption  arises,  where  the  repository  of  the  will  was  equally  ac^- 
cessible  to  a  stranger  and  to  the  deceased  in  the  lifetime  of  the  latter. 

But  no  snch  presumption  arises,  but  rather  the  contnuy  is  to  be  inferred,  when 
the  will  is  not  found  mntilatod  until  two  days  after  the  death  of  the  testat* 
tor — ^when  in  the  meantime  it  has  been  under  the  control  or  in  the  custody 
of  one  interested  to  defeat  it,  and  who  refused,  when  it  was  first  demanded^ 
to  produce  it,  and  did  not  then  allege  that  the  will  was  mutilated. 

Appeal  from  (he  Superior  Court  of  Law  of  Martin  coun- 
ty, at  Spring  Term,  1843,  his  Honor  Judge  Manlt  presi- 
ding. 

This  was  an  issue  to  try  whether  a  certain  instrument  of 
writing,  propounded  by  tne  plaintiff,  was  (he  last  will  and 
testament  of  John  Sherrod,  deceased.  It  was  proved  that* 
the  writing  bad  been  once  executed  with  all  the  fbrmalites 
necessary  to  constitute  it  a  will  of  real  and  personal  estate, 
and  placed  in  the  custody  of  Bryan  BenneU,  the  present 
plaintiff,  and  the  person  nominated  therein  as  executor — that 
some  time  afterwards  the  deceased  became  dissatisfied  with 
the  will,  in  respect  to  the  provision  made  therein  for  his  sis- 
ter, and  desired  to  add  to  the  bequest  to  her  another  slave 
and  a  small  sum  of  naoney — ^that  he  also  desired  to  make  his 
son  a  co-executor  with  the  plaintiff  or  to  substitute  him  as 
sole  executor — and  that,  for  the  purpose  of  making  these  al- 
terations, he  procured  his  will  from  the  plaintiff  and  carried 
it  back  to  his  own  house.  It  was  further  proved  that,  on  the 
day  after  the  decease  of  the  said  John  Sherrod,  application 
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Bennet 

V 

8herrod. 


Jnne  1843  ^as  made,  in  behalf  of  the  plaintiff,  to  the  widow,  the  preM 
sent  defendant,Jor  the  will,  to  which  she  replied,  that  there 
was  one  there,  but  it  was  not  her  husband's  will  nor  was  it 
her  will ;  that,  at  any  rate,  if  it  was  his,  it  was  not  hers,  and 
she  would  not  stand  to  it — that  she  then  went  into  an  ad- 
joining chamber  and  consulted  with  a  female  acquaintance^ 
whether  she  would  give  up  the  will — and  that  after  a  while 
she  took  the  key  of  the  drawer  where  the  paper  was  and  put 
it  into  her  bosom.  The  papers  of  the  deceased  were  exam* 
jned,  the  day  after  the  first  application^  by  the  plaintiff  and 
one  of  the  subscribing  witnesses  to  the  will  ^d  others,  when 
the  instrument  in  question  was  found  in  the  drawer  with  the 
names  of  the  testator  and  subscribing  witnesses  cut  out.  In 
other  respects  it  was  identical  with  the  paper,  which  had 
been  executed  as  above  stated.  It  was  in  evidence,  that  the 
deceased  had  declared,  if  he  should  die  without  a  will,  he 
wanted  his  sister  to  have  the  slave  he  intended  to  give  her 
and  one  hundred  dollars — that  he  also  declared,  after  the 
making  of  the  will,  that  he  intended  to  make  a  will. 

The  Judge  instructed  the  jury  to  inquire,  first,  whether 
this  instrument  had  ever  been  executed  with  the  formalities 
necessary  to  constitute  it  the  will  of  John  Sherrod.  Upon 
this  point  they  were  informed  what  were  the  requisite  so-* 
lemnities  for  making  a  valid  will  of  real  estate,  and  directed 
to  respond  in  the  affirmative  or  negative,  accordingly  as  they 
were  satisfied  by  the  testimony  that  these  requisites  had  or 
had  not  been  complied  with.  The  paper  writing  being  once 
duly  executed  and  published  as  a  will,  the  jury  were  next 
instructed,  it  would  remain  good  as  a  will,  until  it  was  re- 
voked in  some  of  the  modes  required  by  law.  To  this  end 
it  was  necessary  there  should  be  a  paper  writing  in  a  certain 
form,  of  which  in  this  case  there  was  no  evidence  ;  or  else 
a  destruction,  obliteration  or  cancelling  of  the  will  by  the 
testator;  or  by  some  one  in  his  presence,  and  in  pursuance  of 
his  directions.  If  the  jury,  upon  a  consideration  of  the  evi- 
dence, came  to  the  conclusion,  that  the  cutting  out  of  the 
signatures  from  this  paper  was  done  by  the  testator  Sherrod, 
or  by  any  one  in  his  presence  and  by  his  directions,  they  should 
return  a  verdict  that  it  was  not  his  will*    li,  however^  they 
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came  lo  an  opposite  conclusion,  then  it  was  immaterial  when  June  ^843 
it  was  done  or  by  whom  ;  it   would  be  their  duty  to  find  it  Bennett 
the  last  will  and  testament  of  the  deceased.    The  court,  in  ^u^ ^ 
conclusion,  remarked  to  the  jury,  that  it  could  hardly  be  ne- 
cessary, after  what  had  been  already  said,  to  inform  them 
that  the  conversations  of  the  supposed  testator,  as  to  his  sat- 
isfaction of  the  will — ^his  desire  and  intention  to  alter  his 
will — and  the  like,   were  laid  before  them,  not  as  proof 
amounting  in  themselves  to  a  revocation,  but  as  tending  to 
throw  light  upon  the  enquiry,  whether  the  mutilation  de- 
scribed was  d^pe  by  the  deceased  or  by  any  one  for  him  and 
in  his  presence. 

The  counsel  for  the  defendant  asked  the  court  to  instruct  - 
the  jury,  if  they  believed  the  instrument  of  writing  waa 
found  in  the  possession  of  the  deceased  in  a  mutilated  state, 
that  there  was  a  presumption  of  law  that  the  mutilation  was 
the  act  of  the  deceased,  subject  to  be  rebutted  by  the  parties 
propounding  the  will.  The  court  declined  giving  this  in- 
struction. 

There  waa  a  verdict  establishing  the  will,  and  from  the 
judgment  thereon  the  defendant  appealed. 

No  counsel  for  the  plaintiff. 
Badger  for  the  defendant. 

Daniel,  J.  The  authorities  cited  by  the  counsel  for  the 
appellant  shew,  that,  where  a  will  has  been  duly  executed 
and  left  with  the  testator,  if  it  be  mutilated  in  his  lifetime 
while  in  his  possession,  or  upon  his  death  if  it  be  found  a- 
mong  his  repositories,  cancelled  or  defaced,  in  such  cases,  in 
the  absence  of  other  proof,  the  testator  is  presumed  to  have 
done  the  act ;  and  the  law  further  presumes,  that  he  did  it 
animo  revocandi.  And  if  the  repository  of  the  will  was  at 
the  sametimo  accessible  to  the  testator  and  another  person 
and  the  mutilation  was  done  in  the  lifetime  of  the  testator, 
the  law  would  presume  it  was  done  by  the  testator.    He 
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June  1843  bad  a  right  to  do  it,  and  a  fraud  will  not  be  presumed  in  the 
Bennett   ^^^^^  person.    All  the  rules  above  stated,  we  think,  may  be 
▼       taken  for  good  law,  but  it  seems  to  us  that  they  are  not  ap- 
posite to  the  case  now  before  us.    There  is  no  evidence  in 
the  cause,  that  the  will  was  found  mutilated  in  the  lifetime 
of  the  testator,  or  found  mutilated  among  his  papers  imme- 
diately on  his  death.    It  was  on  the  day  after  his  death  that 
application  was  made  to  his  widow  for  the  will.    She,  who 
is  the  party  defendant  in  this  issue,  acknowledged  that  the 
will  or  paper  was  there,  but  refused  then  to  deliver  it.    She 
then  locked  the  drawer,  where  the  paper  m^,  and  put  the 
key  in  her  bosom.     There  is  no  evidence  that  the  will  was, 
at  that  time,  mutilated,  for  her  declarations  then. made  do  not 
prove  that  fact,  but  rather  import  the  contrary.    On  the  se- 
cond day  after  the  testator's  death,  and  after  the  widow  had 
every  opportunity  of  mutilating  the  paper,  with  which  she 
was  dissatisfied,  the  will  was  found  by  the  plaintiff  in  the 
drawer  in, its  present  state.    It  seems  to  us,  so  far  from  its 
being  the  duty  of  the  judge  to  charge  the  jury,  that  the  law 
presumed  this  mutilation  to  have  been  the  act  of  the  testa- 
tor, that  it  would  have  been  erroneous  if  he  had  so  charged. 
We  are  of  opinion  that  the  judgment  must  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 
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JAMES  SLOAN  tw.  WILLIAM  WILLIFORD. 

A  notice  to  take  a  deposition  on  Sunday  is  not  good,  and  a  deposition  taken  June  1843 
on  Bttch  notice  must  be  rejected*  ' — 

In  an  action  for  a  breach  on  a  warranty  that  a  slave  is  of  '*  sound  mind/'  it  is 
not  necessary  for  the  plaintiff  to  shew  that  the  slave  was  an  idiot  or  a  luna. 
tic  at  the  time  of  the  warranty.  It  is  sufficient  to  shew  that  he  had  been  a 
lunatic,  theugh  in  a  lucid  interval  at  the  time  of  the  warranty,  and  his  in- 
sanity afterwards  returned ;  or  to  shew,  that  he  was  of  so  weak  an  under- 
standing and  possessed  so  dim  a  reason,  as  to  be  unable  to  comprehend  the 
ordinary  labors  of  a  slave  and  perform  them  with  the  expertness  that  is 
common  to  his  class. 

Appeal  from  the  Superior  Court  of  Law  of  Iredell  coun- 
ty, at  Spring  Term,  1843,  his  Honor  Judge  Dick  presiding. 

The  action  was  covenant  on  the  following  bill  of  sale  un- 
der seal  for  a  negro  slave  ;  to  wit,  "  Received  of  James  Sloan 
the  sum  of  nine  hundred  dollars  in  full  satiisfaction  of  a  ne- 
gro man  by  the  name  of  George,  aged  twenty-one  or  two 
years,  which  negro  I  wairant  to  be  of  sound  mind  and  body, 
and  I  warrant  the  right  and  title  of  the  said  named  negro 
from  the  claim  of  myself  and  all  other  persons.  Given  un- 
der my  hand  and  seal,  this  11th  of  May,  1836  ;"  which  bill 
of  sale  was  signed  and  sealed  by  the  defendant  and  duly  at- 
tested, proved  and  registered.  The  defendant  pleaded  cov- 
enants performed  and  no  breach. 

The  plnintiffs  alleged,  and  offered  evidence  to  prove,  that 
the  negro  slave  was  unsound  both  in  body  and  mind.  The 
plaintiff  offered  the  evidence  of  one  James  Iluie,  taken  in 
New  Orleans,  which  was  objected  to  by  the  defendant,  be- 
cause it  was  taken  on  Sunday.  The  court  overruled  the  ob- 
jection and  permitted  the  deposition  to  be  read  to  the  jury. 
The  defendant's  counsel  requested  the  court  to  charge  the 
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Jane  1843  jury,  that,  unless  the  evidence  satisfied  them,  that  the  slave 

gj^j^     was  an  idiot  or  lunatic  at  the  time  the  defendant  entered  in- 

V        to  the  covenant,  the  plaintiff  was  not  entitled  to  recover  on 

WiUiford,  this  part  of  the  covenant.  The  court  declined  to  give  the  ju- 
ry the  instruction  prayed  for,  but  told  them,  that,  if  the 
slave's  grade  of  intellect  was  below  the  ordinary  grade  of 
intellect  of  slaves  of  his  age  and  appearance,  the  plaintiff 
would  be  entitled  to  recover.  The  court  further  intructed 
the  jury,  that,  if  they  believed  the  slave  was  unsound,  either 
in  body  or  mind,  at  the  time  the  bill  of  sale  was  executed, 
the  plaintiff  was  entitled  to  recover.  The  jury  found  a  ver- 
dict for  the  plaintiff.  The  defendant  moved  for  a  new  trial ; 
first,  because  Huie's  deposition  was  permitted  to  be  read  ; 
and  secondly,  because  the  court  refused  to  give  the  instruc- 
tions asked  for  as  before  stated.  The  motion  was  refused, 
and  judgment  having  been  rendered  according  to  the  verdict, 
the  defendant  appealed. 


Caldwellf  Aleccander  and  Hoke  for  the  plaintiff. 
Badger  for  the  defendant. 

RuFFiN,  C.  J-  The  court  is  of  opinion  that  the  deposi- 
tion should  have  been  rejected.  It  is  not  material  whether 
or  not  Sunday  be  dies  nonjuridicus  in  Louisiana.  By  our 
law  it  is  deemed  requisite  to  the  purposes  of  truth  and  jus- 
tice, that  one,  against  whom  a  deposition  is  to  be  read,  should 
be  present  when  it  is  taken,  and  be  allowed  to  cross-examine. 
For  that  purpose  it  prescribes  a  reasonable  notice  of  the  time 
and  place  of  taking  the  deposition,  so  that  the  party  may  be 
actually  present;  and  no  practice  should  be  countenanced, 
which  tends  to  impair  that  right.  On  this  principal  alone 
the  objection  to  the  deposition  was  suflicient.  For,  if  it  be 
not  against  the  law  of  the  land,  it  is  well  known  that  many 
of  the  best  men  scruple  in  point  of  conscience,  whether  it 
be  uot  against  the  moral  law,  to  devote  Sundays  unnecessa- 
rily to  secular  concerns.  They  ought  neither  to  be  com- 
pelled to  violate  their  sense  of  duty,  nor  to  abandon  their 
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civil  rights.    The  effect  of  such  a  proceeding  might  often,  June  i848 
and,  perhnps,  its  object  as  often,  be,  to  keep  the  party  from     gio^^ 
attending:  from  tenderness  of  conscience.      To  say  nothinsf,       ^ 
then,  of  an  actual  moral  obligation  of  a  sabbath,  or  of  the     '    °  * 
legal  injunction  on  all  persons  to  apply  themselves  on  Sun- 
Jay  to  the  duties  of  religion,  or  of  the  indecency  of  violating^ 
the  settled  religious  habits  of  a  vast  majority  of  our  citizens, 
it  is  sufficient  to  say,  that  it  would  be  indulging  a  wanton, 
or  a  worse  spirit,  if  a  party,  with  six  other  days  in  the  week 
appropriate  to  such  a  purpose,  were  encouraged  to  select  for 
it  the  seventh  day,  which  most  men   among  us  dedicate  to 
rest  or  devotion,  and  which  many  good  men  think  them- 
selves bound  not  to  employ  otherwise. 

It  may  save  time  and  expense  to  the  parties,  if,  while 
sending  the  cause  to  another  trial  for  the  reason  already 
stated,  the  opinion  of  the  court  should  be  expressed  upou 
the  construction  of  the  warranty.  We  think  the  court  pro- 
perly refused  the  instructions  asked  on  the  part  of  the  de- 
fendant, and  that  a  purchaser  may  recover  on  a  covenau', 
that  a  slave  is  of  sound  mind,  although  he  be  riot  an  idiot, 
nor,  at  the  time,  a  lunatic.  If,  for  instance,  one  subject  to 
lunacy  has  a  lucid  interval  at  the  time  of  sale,  but  after- 
wards become  insane,  the  covenant  would  be  broken.  If  a 
free  person,  he  might,  at  the  moment,  have  capacity  to  make 
a  contract ;  yet,  as  the  subject  of  a  contract,  a  slave,  needed 
not  only  for  immediate  mental  capacity,  but  for  use  as  a  la- 
borer through  a  long  course  of  years,  he  could  not,  with 
that  taint  iu  the  intellect,  be  said  to  have  a  sound  mind ; 
and  if,  by  a  subsequent  paroxysm  of  the  malady,  he  should 
lose  his  reason  and  his  value,  the  seller  ought  justly  to  an- 
swer in  damages.  So  too,  if  the  slave,  though  not  actually 
an  idiot,  be  so  weak  in  understanding  and  possess  so  dim  a 
reason,  as  to  be  unable  to  comprehend  the  ordinary  labors  of 
a  slave,  and  perform  them  with  the  expertness  that  is  com- 
mon with  that  uneducated  class  of  persons,  his  mind  must 
be  deemed  unsound  within  the  meaning  of  the  warranty. — 
If,  for  want  of  competent  sense,  he  cannot  discharge  the  or- 
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Jane  i843cliQary  duties  of  our  slave  population,  he  is  of  no  value  to 
the  purchaser,  who  ought,  therefore,  to  have  redress  upon 
his  warranty. 

Per  Curiam.  Judgment  reversed  and  Deur 

trial  awarded. 


JOHN  J  REED  V8.  NATHAN  MOORE. 

Although  it  is  erroneous  to  submit  to  the  jury  an  enquiry  of  fact,  as  to  which 
there  is  no  evidence ;  yet  this  Court  will  suppose  the  eyidence,  as  stated  in 
the  case  brought  up  from  the  Court  below,  to  have  been  stated  only  in  ref- 
erence to  the  objections  there  raised,  and  will  not  grant  a  new  trial,  where 
an  exception,  as  to  the  total  want  of  evidence,  does  not  appear  to  have  been 
taken,  either  on  the  trial  or  on  a  motion  for  a  new  trial. 

V^berc  matters  might  have  been  oflered  in  evidence  on  the  trial,  but  were  not, 
they  form  no  ground  for  granting  a  new  trial. 

In  an  action  at  law  against  the  maker  of  a  deed,  which  he  impeaches  for  ft«udf 
the  only  fraud  he  can  allege  must  be  in  procuring  the  execution  of  the 
deed ;  and  therefore  evidence  that  he  was  imposed  upon  by  the  other  party 
in  a  contract,  the  performance  of  which  this  deed,  subsequently  executed, 
was  intended  to  secure,  is  irrelevant  and  admissible. 

The  cases  of  Lon^  v  Gantlt/,  4  Dev.  A,  Bat.  313.  Terrell  v  Wtggins,  I  Ired. 
172,  and  Gibaan  v  Pcarteej  2  Dev.  dc  Bat.  530,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Hockingham  County, 
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at  Spring  Terra,  1843,  his  Honor  Judge  Battle  presiding.^""®  ^^^ 

This  was  an  action  of  detinue  tor  a  slave.  Plea,  the  gen-  rc^o 
eral  issue.  The  plaintiff  produced  in  evidence  a  deed  in  ^ 
trust  for  the  slave  in  question  ta  the  plaintiff,  professing  to 
be  given  to  secure  the  payment  of  certain  debts,  which  were 
acknowledged  to  be  due  to  John  and  Anselm  Reed.  The 
plaintiff  then  called  Melvin  Moore^  a  subscribing  witness, 
who  stated,  that,  on  the  day  of  the  date  of  the  deed,  he  went 
to  a  store  at  Troublesome  Old  Iron  Works,  in  Rockingham 
county,  and  was  invited  from  the  store  to  the  dwelling  house 
across  the  road,  in  which  Absalom  Reed,  a  brother  of  the 
plaintiff,  lived,  to  witness  a  paper— -that  he  there  found  the 
plaintiff,  and  John  and  Absalom  Reed,  and  the  defendant— « 
that  the  deed  lay  upon  a  table  in  the  room  in  which  the  par- 
ties were,  when  the  witness  enquired  what  it  was — that  John 
Reed  replied  it  did  not  matter,  thnt  the  parties  all  agreed  to 
it — that  the  witness  then  wrote  his  name  as  an  attestina  wit- 
Qess — that  he  is  a  nephew  of  the  defendant — that  the  de- 
fendant was  then  sober,  and,  a  few  minutes  after,  went  to 
the  store,  which  had  before  belonged  (o  the  said  John  and 
Absalom  Reed,  and  sold  coffee  and  other  goods  to  the  wit- 
ness— that,  some  five  or  six  days  afterwards,  the  witness 
asked  the  defendant  what  he  signed,  (^this  question  was  ob- 
jected to  by  plaintiff's  counsel)— that  the  defendant  replied, 
he  hardly  knew  himself,  but  reckoned  it  was  a  trust ;  that 
the  Reeds  had  taken  advantage  of  him  when  he  was  drunk 
or  something  else  was  the  matter  with  him.  This  witness 
also  stated  upon  cross-examination,  that  he  did  not  remem- 
ber whether  the  names  of  the  defendant  and  other  parties 
had  been  subscribed  to  this  deed  or  not,  when  he  signed^  but 
presumed  they  were  or  he  would  not  have  signed  it.  The 
defendant's  counsel  asked  the  witness,  whether  the  defend- 
ant was  not  an  illiterate  man,  with  but  little  education,  un- 
able to  make  entries  and  keep  books,  as  merchants  ordinari- 
ly do,  and  unfitted  to  carry  on  that  business  himself.  This 
was  objected  to  by  the  plaintiff's  counsel,  remarking  that 
there  was  a  suit  in  Equity,  in  which  these  matters  were  in 
contest,  but  the  question  was  allowed  by  the  court  to  be  put. 
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Jonc  1843  The  witness  answered,  that  his  education  was  limited — that 
Keed  '^^  could  write  his  name,  but  could  not  write  well  enough  to 
^  keep  books,  and  was  not  suited  to  the  mercantile  business, 
but  had  traded  considerably,  having  bought  a  negro  woman 
and  children  shortly  before.  The  plaintiff  also  called  Reu- 
ben Johnson^  the  other  subscribing  witness,  who  testified, 
that  he  went  to  (he  store  about  10  or  11  o'clock  in  the  morn* 
ing — that  soon  afterwards  he  was  asked  by  Absalom  Reed 
into  the  house  to  witness  the  deed,  and  stated  the  same  as  to 
its  attestation  that  Melvin  Moore  had  done — that  he  could 
not  remember  whether  the  names  of  the  parties  had  been 
subscribed,  when  he  signed,  but  presumed  they  were  or  he 
would  not  have  signed  it — that  he  is  acquainted  with  the 
hand-writmg  of  the  defendant,  and  believes  his  signature  to 
the  deed  to  be  genuine.  He  also  testified,  that  the  defer«d- 
ant  was  "pretty  groggy"  the  evening  before  at  sun-set, 
when,  he  attested,  the  defendant  was  sober;  that  he  went 
into  the  store  in  a  short  time  and  began  to  sell  goods,  and  in 
the  course  of  four  or  five  day^  employed  the  witness  as  a 
clerk  m  the  said  store — that  the  witness  continued  some 
weeks,  until  a  son  of  the  defendant's  returned  from  the  low- 
er part  o(  the  State,  when  they  kept  the  store  together,  un- 
til the  witness  left  the  store  in  the  possession  of  the  son.-^ 
The  plaintiff  also  proved  a  demaq^  of  the  store,  after  the 
expiration  of  the  time  allowed  for  payment  in  the  trust  deed 
and  before  this  action  was  brought — also  that  the  defendant 
some  twelve  months  before,  had  applied  to  a  merchant  to  take 
his  son  as  a  clerk,  saying  he  desired  him  to  become  acquain- 
ted with  his  business.  The  defendant  called  no  witnesses. 
His  counsel  insisted  that  the  deed  did  not  pass  the  property 
in  the  slave  for  want  of  a  pecuniary  consideration,  that  there 
wps  not  sufficient  evidence  of  the  delivery  of  the  deed,  and 
that  the  defendant  was  drunk  or  fraudulently  imposed  on  at 
the  time  of  delivery,  if  he  delivered  it  at  all. 

The  Court  held,  that  the  deed,  being  a  sealed  instrument, 
was  good  to  transfer  the  property  in  the  slave,  without  the 
insertion  of  a  pecuniary  consideration,  and  instructed  the 
jury,  that  it  was  incumbent  on  the  plaintiff  to  prove  the  due 
execution  and  delivery  of  the  deed — that  if  execution  and 


▼ 
Moore. 
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deliveiy  were  shewn,  it  was  binding  on  the  defendant,  un-  ^^^  id43 
less  they  were  satisfied  from  the  evidence  that  he  was  so     jj^^ 
drunk  at  the  time  or  had  something   else  the  matter  with 
him,  so  that  he  knew  not  what  he  was  doing,  or  was  fraudu- 
lently imposed  upon  by  having  been  induced  to  sign  one  pa- 
per  wheti  he  supposed  he  was  signing  another. 

The  jury  found  a  verdict  for  the  defendant.  The  plain- 
tiff moved  for  a  new  trial,  first,  because  of  the  admission  of 
improper  evidence }  secondly,  because  the  verdict  was 
agamst  the  evidence  and  law  ;  thirdly,  that  in  the  defend- 
ant's bill  in  Equity,  heretofore  filed,  he  had  admitted  the  de- 
livery of  the  deed  and  prayed  relief  in  that  Court,  as  the 
on\y  forum  with  power  to  relieve.  His  Honor  overruled 
the  motion,  remarking,  as  to  the  third  point,  that  the  plain- 
tiff should  have  offered  the  bill  of  the  defendant  in  evi- 
dence,  if  he  had  wished  to  derive  any  benefit  from  it,  and, 
after  risking  the  case  without  it,  he  had  no  right  to  urge  it 
as  a  reason  for  a  new  trial.  Judgment  being  rendered  for 
the  defendant,  the  plaintiff  appealed. 

Graham  for  the  plaintiff. 
Morehtad  for  the  defendant. 

RtJLFiN,  C.  J.  For  the  plaintiff  it  has  been  argued,  that 
theCourt  erred  in  leaving  it  to  the  jury,  without  evidence,  to 
find  that  the  defendant  was  so  drunk  at  the  time  he  ex- 
ecuted the  deed,  as  not  to  know  what  he  was  doing,  or  was 
frandnlently  imposed  on  by  having  been  induced  to  sign  one 
paper,  when  he  supposed  he  was  signing  another.  The 
Court  has  looked  through  the  evidence  stated  in  the  case, 
and,  if  that  be  all  that  was  given  on  the  trial,  we  own  that 
we  should  entertain  doubts  whether  it  amounted  to  any  evi- 
dence upon  those  points,  and  certainly,  if  any,  it  is,  after  the 
clear  testimony  of  the  subscribing  witnesses  to  the  facts  of 
the  execution  and  delivery  of  the  deed  and  the  defendant'is 
capacity  to  contract,  so  very  feeble,  as  to  render  it  somewhat 
surprizing,  that  the  jury  should  have  given  a  verdict  on  it.— 

39 
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Jnne  1843  But  in  the  state  of  tWs  case,  we  eannot  interfere  with  the 
R^^^d  verdict  on  this  objection.  It  has  been  repeatedly  declared, 
"^  that  this  Court  cannot  correct  the  errors  of  the  j«ry  in  find- 
ing a  verdict  without  or  against  evidence,  or  against  law, 
but  must  leave  it  to  the  discretion  of  the  judge,  wlio  tiied 
the  case.  Long  v  Gantly,  4  Dev.  <fc  Bat.  313.  Terrell  v 
Wiggins,  1  Ired.  172.  We  can  deai  only  with  the  errors 
of  the  judge ;  and,  it  is  true,  it  is  erroneous  to  submit  ao  en- 
quiry of  faet  to  the  jury,  to  which  there  is  no  evidence  in 
the  case.  But,  as  to  that  we  have  to  say  in  this  case,  that 
tlie  plaintiff  took  no  exception  at  the  trial  nor  on  iiis  motion 
for  a  new  trial ;  and,  consequently,  we  cannot  suppose  the 
evidence  to  have  been  stated  but  with  a  view  to  the  objec- 
tions raised.  The  plaintiff's  motion  for  a  new  trial  was  on 
the  ground,  that  the  verdict  was  against  evidence  and  law, 
zmd  not  because  the  Court  left  a  point  to  them  without  evi- 
dence. 

We  likewise  think  his  HoNt)R  properly  refused  to  act  on 
the  statements  contained  in  the  bill  in  the  Court  of  Equity, 
filed  by  the  present  defendant ;  and  that  for  several  reasons. 
But  it  is  sufficient  to  say,  that  the  plaintiff  did  not  offer  it 
upon  the  trial,  but  brought  it  forward  first  on  the  motion  for 
a  new  trial.     Gibson  v  ParteCj  2  Dev.  &  Bat/  530. 

Upon  the  question  of  evidence,  however,  our  opinion 
does  not  concur  with  that  of  his  Honor.  After  objection 
a  witness  was  allowed  to  state,  tliat  the  defendant's  education 
was  so  defective,  tliat  he  could  not  write  well  enough  to 
keep  mercantile  books,  and  was  not  suited  to  carry  on  mer- 
cantile business.  It  seems  to  us,  that  evidence  was  irrele- 
vant to  any  enquiry  before  the  jury,  and  tended  to  mislead 
that  body.  The  defence  was  rested  on  the  points,  that  the 
defendant  was  so  drunk  as  not  to  know  that  he  executed  the 
deed,  or  was  fraudulently  deceived  by  having  one  paper  im- 
posed on  him,  when  he  thought  he  was  executing  another. — 
It  may.  be  supposed,  now,  that  there  was  evidence  to  raise 
those  points ;  yet,  we  think,  that  the  evidence  objected  to 
does  not  at  all  tend  to  establish  them,  and  was  therefore  im- 
properly received.    The  instrument,  which  the  defendant 
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executed,  was  a  deed  of  trust,  whereby  he  conveyed  to  the  June  i843 
plaintiff,  among  other  things,  the  slave  for  which  this  action  ^^^ 
is  brought,  for  the  purpose  of  securing  the  payment  of  a  v 
debt  of  g  1475,  therein  acknowledged  to  be  awing  by  the  ^^^ 
defendant  to  J.  and  A.  Reed.  It  is  not  distinctly  stated,  how 
that  debt  arose ;  and,  nothing  being  said  to  the  contrary,  it  is 
to  be  deemed  a  just  debt.  It  certainly  will  not,  in  the  opin- 
ion of  any  person,  impeach  a  security  for  a  just  debt,  that 
the  person  giving  the  security  is  neither  a  competent  ac- 
countant nor  a  skilful  merchant.  But,  as  the  witnesses 
stated,  that,  immediately  after  the  execution  of  the  deed,  the 
defendant  began  to  sell  goods  from  the  shop,  which  had  be- 
lore  belonged  to  3.  and  A.  Reed,  we  suppose  the  truth  of  the 
case  to  be,  that  the  debt  in  question  arose  out  of  a  purchase 
by  the  defendant  from  J.  &  A.  Reed  of  that  establishment, 
in  which  the  defendant,  as  alleged  by  him,  was  drawn  into  a 
disadvantageous  bargain,  in  respect  to  the  price  of  the 
goods,  and  induced  to  embark  in  a  business  for  which  he 
was  not  qualified.  As  tending  to  establish  a  fraud  of  that 
kind,  the  evidence  under  consideration  would  have  been 
perti::ent  and  proper,  and,  accompanied  by  other  proofs  of 
the  actual  inequality  of  the  bargain,  and  of  a  contrivance  of 
the  olher  party  to  draw  the  defendant  into  it,  might  afibrd  a 
proper  ground  (or  relief  in  another yorum,  in  which  the  deed 
of  trust,  subsequently  made  by  the  defendant,  though  held 
valid  because  executed  voluntarily  by  one  having  capacity 
to  contract,  would  be  sustained  as  a  security  only  for  what 
the  defendant  ought  really  to  pay.  But  that  is  a  distinct 
species  of  fraud,  and  one  calling  for  a  different  kind  of  re- 
dress, from  that  which  was  the  subject  of  enquiry  before 
the  jury  in  this  case.  The  fraud  here  alleged,  and  the  only 
fraud  that  could  be  alleged  in  this  action,  was  in  procuring 
from  the  defendant  the  execution  of  the  deed  ;  and  to  that 
point  it  was  immaterial,  whether  there  was  or  was  not  im- 
position on  the  defendant  in  the  original  contract  of  sale. — 
And  the  evidence  was  not  only  irrelevant,  but  tended  to  per- 
plex the  jury  as  to  the  true  point  for  their  consideration  ; 
which  was,  the  defendant's  capacity  to  contract  when  he  ex- 
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June  i843ecuted  the  deed  of  trust  and  his  knowledge  of  the  instru- 
Beed  ^^^^  he  was  executing,  and  not  the  equality  or  inequality  of 
▼  the  prior  purchase.  A  jury  does  not  readily,  and,  perhaps, 
is  not  naturally  inclined  to  distinguish  between  the  two 
species  of  fraud,  and  is  apt  to  import  an  undue  advantage, 
taken  in  one  part  of  a  transaction,  into  their  consideration 
of  a  subsequent  and  distinct  part  of  it,  however,  fair,  in  it- 
sdf,  the  latter  may  be.  But  it  is  manifest,  that  the  purposes 
of  justice  require,  that  they  should  be  kept  asunder,  and, 
therefore,  that  evidence  tending  to  confound  them  ought  not 
to  be  given  to  the  jury..  For  nothing  could  be  more  unjust, 
than  to  hold  this  deed  void  upon  the  ground  merely  of  im- 
position in  the  original  contract  of  sale  of  the  goods  ;  since 
the  effect  would  be,  that  the  defendant  would  keep  the  goods 
bought  by  him,  and,  probably,  now  disposed  of,  and  at  the 
same  time  get  clear  of  the  security  for  the  price,  which  he 
subsequently  and  voluntarily  executed. 

Per  Curiam.  Judgment  reversed  and  new 

trial  awarded. 


*•    * 
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JOHN  DEN  ON  THE  DEMISE  OP  POLLY  DUNCAN  tw.  ROLAND 

DUNCAN. 

June  1843 


Ejectment  cannot  be  maintained  in  this  State  upon  a  naked  potsession,  once 

had,  where  there  ia  no  presumption  of  a  convyanoe  of  the  legal  title,  but  it 

appears  alfirmativelj  to  be  in  another  person. 
The  purchaser  at  an  execution  sale  need  only  shew,  as  against  the  defendant 

in  the  execution,  the  judgment,  execution,  sale  and  sheriff's  deed. 
The  cases  of  Sheppard  v  Sheppard,  No.   Ca.  Term  Rep.  108.    Murpkey  v 

Bamttt,  1  Law  Rep.   106,  and  Gorham  ▼  Brcnon,  2  Dev«  174,  cited  and 

approved. 

Appeal  from  the  Superior  Court  of  Law  of  Burke  Coun- 
ty, at  Spring  Term,  1843,  his  Honor  Judge  Nash  pre- 
siding. 

The  lessor  of  the  plaintiff  bad  made  a  contract  hi  the  pur- 
chase of  the  land  in  controversy  in  this  suit — had  given  her 
obligation  for  the  purchase  nioney,  and  had  been  in  posses- 
sion since  the  date  oi  the  purchase;  but  had  received  no 
deed.  The  purchase  money  was  not  paid  and  is  not  yet 
paid,  and  when  the  obligation  came  to  maturity,  she  was 
sued  by  the  obligee,  tier  vendor,  and  a  judgment  obtained. 
An  execution  issued  and  was  levied  upon  the  landj  and  at 
the  sale  Mr.  McKesson  became  the  purchaser,  who  took 
a  deed  from  the  sheriff,  and  subsequently  sold  the  land  to 
the  defendant,  the  brother  of  the  lessor  of  the  plaintiff  The 
lessor  of  the  plaintiff  was  in  possession  of  the  land,  when 
the  defendant,  by  his  servants,  entered  and  forcibly  turned 
out  her  servants,  who  were  ploughing  the  field,  and  took  pos- 
session ;  leaving  her  in  possession  of  the  house,  where  she 
still  is,  and  defendant  in  possession  of  the  field,  for  which 
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Dancan 

V 

Boncan- 


June  1843  this  action  is  brought.  The  Court  instructed  the  jury  thrtt 
the  lessor  of  the  plaintiff  had  no  such  interest  in  the  land  as 
was  the  subject  af  a  legal  execution — that  her  interest  could 
not  rightfully  be  so  sold — and  what  cannot  rightfully  be  sold 
by  execution  cannot  by  such  sale  be  rightfully  acquired, 
and  of  course  the  purchaser  could  transfer  no  title  to  anoth* 
er.  In  this  case  McKesson  acquired  nothing,  and  transfer- 
red nothing  to  his  alienee,  the  defendant,  who  was  therefore 
a  mere  intruder,  against  whom  the  law  would  protect  the 
^possession  of  the  lesser  of  the  plaintiff,  and  she  was  entitled 
to  a  verdict.  Judgment  having  been  rendered  pursuant  to 
this  verdict,  the  defendant  appealed. 


Caldwell  for  the  plaintiff. 
AleoMinder  for  the  defendant. 


RuFFiN,  C.  J.  If  the  defendant  were  a  mere  stranger 
and  a  wrong  doer,  as  supposed  by  the  Judge  below,  it  can- 
not be  held  in  this  State,  that  ejectment  can  be  maintained 
upon  a  naked  possession,  once  had,  when  there  is  no  pre- 
sumption of  a  conveyance  of  the  legal  title,  but  it  appears 
affirmatively  to  be  in  another  person.  Allen  v  Rivington^ 
2  Saund.  Ill,  Serg't  Williams'  note  a.  Sheppard  v  Sfiep- 
pardj  No.  Ca.  Term  Rep.  108. 

But  the  defendant  is  not  a  stranger.  It  has  long  been 
held,  that,  as  against  the  defendant  in  the  execution,  the  pur- 
chaser need  shew  only  the  judgment,  execution,  sale  and 
sheriff's  deed.  Murphey  v  Barneltf  1  Car.  Law  Rep.  106^ 
Gorham  v  Brenon^  2  Dev.  174.  Such  is  the  case  when 
the  purchaser  brings  ejectment  against  the  defendant  in  ex- 
ecution; and  it  proceeds  upon  the  principle,  that  whatever 
the  debtor  had  passed  under  the  execution  sale,  and  that,  as 
it  had  been  sold  for  his  debts,  he  ont^ht  not,  for  the  purpose 
of  defeating  the  purchaser,  to  say  he  had  nothing  in  the 
premises.  That  principle  is  equally  applicable  to  an  action^ 
brought  against  the  purchaser  by  the  defendant  in  the  exe- 
cution.   If  the  debtor  had   any  estate,  the  purchaser,  of 
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course,  acquired  it,  and  for  that  reason  is  entitled  to  hold-  Ju"®  18^3 
If  the  debtor  had  no  estate  in  the  land,  then  that  person  can-  Duncan- 
not  maintain  ejectment ;  for  in  that  action  the  plaintiff  must       ^ 
recover  upon  the  strength  of  his  own  title,  cither  as  being,  in 
itself,  good  against  all  the   world,  or  godd,  by  way  of  estop- 
pel^  against  the  defendant.    Here  it  is  admitted,  that  the  les* 
sor  of  the  plaintiff  had  not  the  title  j  and  it  is  equally  clear 
that  there  is  nothing  to  raise  an  estoppel  in  her  favor.    In 
fine  the  action  rests  upon  two  inconsistent  propositions :  that 
nothing  passed  to  the  purchaser,  because  the  lessor  of  the 
plaintiff  had  nothing  in  the  premises  ;  and  yet,  that  she  had 
an  interest  and  estate  at  the  sale,  and,  notwithstanding  the 
sale,  still  has,  which  entitles  her  to  recover. 

Per  Curiam.  Judgment  reversed  and  newr 

trial  awarded,  "^^ 
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m  THE  MATTER  OF  J.  W.  HARDING  A  OTHERS,  PETITIQN 

FOR  DIVISION  OF  SLAVES. 

June  1843  Where  slaves,  on  tbe  petition  of  the  owners  have  been  ordered  to  be  sold  for  a 

division,  one  who  was  no  parly  tathe  partition  but  claimed  by  a  lien,  under 

an  execution  against  one  of  tbe  petitionens  before  the  sale,  has  no  right  to 
apply  to  the  court  to  have  the  share  of  such  petitioner  in  the  proceeds  paid 
over  to  him.  ^  - 

Appeal  from  the  Superior  Court  of  Law  of  Northampton 
connty,  at  Fall  Terra,  1842,  his  Honar  Judge  Battle  pre- 
siding. 

■  The  following  case  was  agreed  upon  by  the  parties.  At 
March  Term,  1842,  of  Northampton  County  Court,  which 
was  on  the  first  Monday  of  March,  a  petition  was  filed  at 
the  instance  of  James  W.  Harding,  Archelaus  Tisdale  and 
others,  praying  for  a  sale,  in  order  to  make  partition  of  cer- 
tain slaves  held  in  common  by  the  petitioners  ;  and  it  was 
then  decreed  by  the  court  that  a  sale  should  be  made  upon  a 
credit  of  six  months,  and  the  petitioner  James  W.  was  ap- 
pointed commissioner  to  make  such  sale.  On  the  second 
day  of  April  following  the  sale  was  effected^  and  a  return 
thereof  was  made  to  the  ensuing  June  Term  of  Northamp- 
ton county  Court,  and  at  the  September  Term  next  ensuing 
the  report  of  sale  was  confirmed.  At  the  Superior  Court  of 
Nash  county,  held  on  the  third  Monday  of  March,  1842, 
George  Cooper  recovered  a  judgment  against  the  said  Ar- 
chelaus Tisdale  for  the  sum  of  $  .  Execution  there- 
upon was  issued,  tested  on  the  said  third  Monday  of  March, 
and  came  to  the  hands  of  the  sheriff  of  Northampton,  on 
the  17ih  day  of  April,  1842.  At  June  Term,  1842,  of 
Northampton  County  Court,  George  Cooper,  by  petition  lo 
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the  court,  put  in  his  claim  by  virtue  of  his  execution  to  the  J«n«  >843 
share  of  (he  said  Archelaus  Tisdale,  in  and  to  the  proceeds  Matter  of 
of  sale  of  the  slaves  aforesaid,  and  prayed  the  court,  that,  Haiding. 
when  the  said  share  should  be  collected,  as  much  thereof  be 
paid  to  him  as  would  satisfy  his  execution.    At  the  same 
term  the  petitioner  and  commissioner,  James  W.  Harding^ 
by  petition,  also  put  in  his  claim  to  the  share  of  the  said  Ar- 
chelaus, in  and  of  the  proceeds  of  the  said  sale,  alleging  that 
he  had  purchased  the  same  at  the  price  of  four  hundred  dol- 
lars, and  prayed  that  the  whole  share  might  be  paid  to  him 
when  collected.    The  case  was  continued  fill  September 
Term  of  said  court,  and  the  money  arising  from  the  sales  of 
the  slaves  having  been  paid  into  the  clerk's  office,  the  court, 
after  argument,  ordered  that  as  much  thereof  be  applied  to 
the  satisfaction  of  the  said  Cooper's  judgment  as  might  be 
sufficient  therefor,  and  the  residue  be:!paid  to  the  said  James 
W.  Harding,  from  which  said  order  and  decree  the  said 
James  W.  appealed  to  the  Superior  Court.    As  to  any  effect 
which  the  following  admissions  may  have  on  the  judgment 
of  the  court  in  this  particular  case,  it  is  admitted  that  the 
assignment  to  the  said  James  W.  was  for  a  valuable  consid- 
eration, and  executed  on  the  4th  day  of  April,  1842.    It  is 
further  admitted  that,  on  the  day  of  the  rendition  of  the 
judgment  in  the  Superior  Court  of  Nash  county,  the  said 
Archelaus  fled  from  that  county,  which  was  his  residence, 
leaving  not  a  sufficiency  of  property  (osatisfy  the  judgment, 
and  all  of  this  property  has  been  sold  either  under  an  exe- 
cution issuing  on  the  said  judgment  or  under  older  execu- 
tions and  levies.     And  that  immediately  alter  the  assignment 
and  before  the  execution  reached  the  Sheriff  of  Northamp- 
ton, he  fled  clandestinely  beyond  the  limits  of  the  State,  car- 
rying away  all  his  visible  and  other  estate. 

This  case  coming  on  to  be  heard  upon  an  appeal  from  the 
County  Court,  his  Honor  was  of  opinion  that  there  was  no 
error  in  the  order  appealed  from,  and  affirmed  the  same  ; 
and  it  was  ordered  that  the  appellant  pay  the  costs  of  the 
appeal.  From  this  decree  James  W.  Harding  appealed  to 
the  Supreme  Court. 

40 
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June  1843     Bragg  for  Harding. 

Daniel,  J.  Cooper,  in  his  petition  to  the  Countjr  Court 
of  Northampton)  states,  that  he  has  a  /ten,  by  virtue  of  his 
execution  from  Nash,  on  Tisdale's  share  of  the  slaves,  that 
were  ordered  to  be  sold  by  the  said  court,  as  is  stated  in  the 
case;  and  that  the  court  should  now  order  so  much  of  the 
proceeds  of  the  said  sale,  as  belonged  to  Tisdale,  to  be  ap- 
plied to  the  satisfaction  of  his  lien*  Cooper,  however,  was 
no  party  to  the  petition  for  the  sale  of  slaves  for  a  division 
uor  was  he  a  purchaser  of  them  under  the  order  of  sale. — 
He  had  no  title  either  in  law  or  equity,  but  by  force  of  his 
claim  of  lien  under  bi^Bxecution  against  Tisdale.  Whether 
his  claim  of  lien  be  gobd  or  not,  we  do  not  pretend  to  de- 
cide. But  it  seems  to  us  he  is  such  a  stranger  to  the  origi- 
nal petition  and  order  of  the  court,  under  which  the  slaves 
were  sold,  that  he  cannot  now  be  permitted  to  intervene  in 
the  way  he  is  attempting.  We  are  unable  to  find  any  au- 
thority to  support  his  claim  in  this  manner.  We  therefore 
think  that  the  judgment  must  be  reversed. 

Per  Curiam.  Decree  reversed. 
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SAMUHL  WALLIS  &  OTHERS  tw.  JAMES  COWELL,  EXECU- 

TOR,  Ac 

Where  a  bequest  u  to  the  heirs  of  8.  W.  but  that  none  of  it  should  be  sold  J°"®  ^^^^ 
but  all  kept  until  the  said  heirs  should  come  of  age  or  S.  W.  should  die,  — "~"""— ~- 
held  that  a  payment  by  the  executor  to  8.  W.  in  his  lifetime,  though  he 
was  poor  and  required  the  property  for  the  support  of  his  family,  did  not 
exonerate  the  executor  from  his  hability  Ui  the  c&ldren  of  S.  W.  after  the 
occurrence  of  the  events  mentioned  in  tb»  will. 

The  lapse  of  time  will  not  help  the  executor,  when  he  admits  he  paid  the  leg- 
acy to  the  father,  and  not  to  the  children;  either  as  evidence  of  payment  to 
the  children,  or  abandonment  or  acquiescence  by  them. 

When  a  legacy  is  given  to  "  children"  as  a  class,  payable  at  a  future  time,  any 
child,  who  can  entitle  itself  under  the  description  at  the  time  when  the  fund 
U  to  be  divided,  may  claim  a  share  thereof. 

The  cases  of  Knight  v  Waily  2  Dev.  &  Bat  125.  and  Vanhook  v  Vankookf 
1  Dcv.  &  Bat.  Eq.  589,  cited  and  approved. 

Appeal  from  Ihe  Superior  Court  of  Law  of  Currituck 
county,  at  Spring  Terra,  1843,  his  Honor  Judge  Pearson 
presiding. 

This  was  a  petition  filed  by  all  the  children  who  were  a- 
live  and  the  representatives  of  those  who  were  dead,  to  re- 
cover from  the  defendant,  who  was  the  executor  of  Sarah 
West,  the  amount  of  a  legacy  left  by  her  to  them.  Sarah 
West  died  in  the  year  1814,  and  by  her  last  will,  whereof 
she  appointed  the  defendant  executor,  after  one  or  two  spe- 
cific bequests  and  a  nominal  legacy  to  her  daughter  Court- 
ney, the  wife  of  Solomon  Wallace,  she  directed  the  residue 
of  her  estate  to  be  appraised  and  divided  into  three  parts,  and 
after  division  tken  she  bequeathed  one  third  part  to  her 
daughter  Sarah  Hill,  and  the  other  two  thirds  thereof  '4o 
the  heirs  of  Courtney  and  Solomon  Wallace  forever,"  with 
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June  1843  a  special  injunction,  that  none  of  it  should  be  sold,  but  that 
Waiince   i^  should  be  kept  for  the  said  hiurs  until  they  should  come  of 

^  ^  „    age  or  Solomon  Wallace  shotild  die.    The  defendant  proved 

Cowell.     f       ...  ,       .       ^    .,    .  ,„«,!., 

the  will,  made  sale  of  all  the  property,  and,  in  1817,  paid 

over  to  Solomon  Wallace  the  whole  of  the  fund  so  bequeath- 
ed to  his  children.  At  the  death  of  Mrs.  West,  Wallace  and 
his  wife  had  five  children,  the  eldest  nine  and  the  youngest 
one  year  old,  and  they  had  other  children,  born  after  Mrs. 
Wests'  death  and  before  the  eldest  child  arrived  at  the  age 
of  twenty-one  years.  These  children,  and  the  representa- 
tives of  those  who  had  died,  in  February,  1842,  filed  their 
petition  against  the  executor  for  their  legacy  under  their 
grand-mother's  will.  The  executor  setup  two  defences; 
Jirst^  that  he  tiad  paid  the  whole  of  it  as  aforesaid  to  Solo- 
mon Wallace,  who  was  poor  and  who  needed  it  for  the  sup- 
port of  his  infant  children,  and  who  had  applied  it  to  their 
support ;  and  secondly,  that  the  petitioners  were  barred  by 
the  length  of  time.  The  court  held  that  neither  of  these 
defences  could  avail  the  executor,  and  that  he  must  account 
to  the  legatees.  The  court  also  held  that  only  the  children 
of  Courtney  and  Solomon  Wallace,  who  were  in  existence  at 
the  death  of  the  testatrix,  were  entitled  to  claim  the  legacy ; 
and,  dismissing  the  petition  so  far  as  respected  the  claim  of 
those  born  afterwards,  gave  a  decree  against  the  defendant 
in  favor  of  those  who  were  living  at  the  death  of  the  testa- 
trix. From  this  decree  the  defendant  appealed  to  the  Su 
premc  Court. 

No  counsel  for  the  plaintiff. 
Kinney  for  the  defendants. 

Gaston,  J.  We  think  his  Honor  erred,  in  excluding 
from  the  benefit  of  the  legacy  such  of  the  children  as  were 
born  after  their  grand-mother's  death.  It  is  settled,  that 
when  legacies  are  given  to  "children,"  as  a  class  of  individ- 
uals, payable  at  a  future  period,  any  child,  who  can  entitle 
itself  under  the  description,  at  the  time  tahen  the/und  is  to 


^ 


OP  NORTH  CAROLINA.  325 

he  divided^  may  claim  a  share  thereof.      See  1  Roper  on  ^""^^8^3 
Legacies,  and  the  cases  there  cited.  Knight  v  Wall,  2  Dev.   Wallace 
&  Bat.  125.     Vanhook  v  Vanhook,  1  Dev.  &  Bat.  Eq.  589.    ^^^^^^ 
But  as  no  appeal  has  been  taken  by  the  petitioners,  whose 
claim  was  rejected,  we  cannot  correct  this  error. 

There  is  no  error,  we  think,  of  which  the  defendant  can 
complain.  It  is  impossible  for  the  Court  to  hold  that  the  leg- 
acy has  been  paid  to  the  petitioners ;  for  the  defendant  sets 
up  no  such  allegation.  He  admits  the  legacy  to  be  unpaid, 
unless  in  law  the  payment  thereof  to  their  father  and  the  ap- 
plication made  by  him  of  the  money  so  paid  to  their  support 
in  infancy,  operates  as  a  satisfaction  of  their  legacy.  Now, 
without  stopping  to  enquire  how  this  might  be  in  the  case  of 
a  naked  gift  to  suffering  children,  whose  father  was  unable 
to  support  them,  in  Ihij  case  it  is  impossible  for  us  so  to  hold, 
without  contradicting  the  wilt.  The  testatrix  had  a  right 
to  do  with  her  own  as  she  pleased,  and  she  expressly  direct- 
ed, that,  while  the  children  were  under  age  and  their  lather 
lived,  the  whole  fund  should  be  kept  unimpaired.  The 
trust,  with  which  the  defendant  was  charged,  is  thus,  upon 
his  own  shewing,  an  open,  unexecuted  trust — and,  there- 
fore, the  delay,  which  has  occurred  in  calling  tor  its  execu- 
tion, will  not  prevent  the  Court  from  decreeing  that  it  shall 
be  executed. 

P£R  Curiam.  Decree  affirmed  with  costs. 
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8PICER  LANB  V8.  ISAAC  WINGATE. 

June  1843  vVherc  A.  by  writing,  not  under  seal,  agreed  that  •*hc  was  held  and  firmly 
bound  to  D.  in  the  sum  of  two  hundred  doUan/'  conditioned  to  be  void 
provided  the  said  A.  kept  and  maintained  a  certain  old  negro  woman  belong- 
ing to  B.  free  from  any  expense  to  B.  and  A.  afterwards  failed  to  perform 
his  agreement ;  Held  that  the  $200  was  not  to  be  considered  as  an  agreed 
penalty  or  stipulated  damages — that  the  agreement  was  an  indemnity  to  B. 
against  any  loss  or  expense  to  be  incurred  in  maintaining  the  said  slave  du- 
ring hf^r  life — that  the  obligation  was  a  continuing  one  on  A. — and  that  B. 
might  at  any  time  sue  A.  for  neglecting  to  provide  for  the  said  negro,  and 
would  not  be  barred  by  the  Statute  of  Limitations  from  recovering  any  dam- 
ages he  m'ght  have  sustained  within  three  years  before  the  commcacement 
of  the  suit. 

Bcltlf  further,  that  B.  was  nrt  estopped,  by  a  bill  of  sale  under  seal  from  him- 
self to  A.  for  a  neg^o  Daniel,  in  which  he  acknowledged  to  have  received 
the  price  of  Daniel,  from  shewing  that  the  price  of  Daniel  was  the  consid- 
eration of  tlic  agreement  declared  on. 

The  case  of  Robins  v  Lore,  3  Hawks  82,  cited  and  approved. 

Appeal  from  iho  Superior  Court  of  Law  of  Craven  Coun- 
ty: at  Spring  Term,  1843,  his  Honor  Judge  Bailey  pre- 
siding. 

This  was  an  action  of  assumpsit,  in  which  the  plaintiff 
declared  upon  ihc  common  counts  and  also  upon  the  follow- 
iiig  special  agreement :  "  Be  it  known  that  I,  Isaac  Wingate, 
am  held  and  firmly  bound  unto  Spicer  Lane  in  the  sum  of 
two  hundred  dollars,  to  be  levied  out  of  my  gDods  and  chat- 
tehj  lands  and  tenements. 

The  condition  of  the  above  obligation  is  such,  that  I,  the 
said  Isaac  Wingate,  for  certain  consideration  to  me  in  hand 
paid  by  Spicer  l^ane,  which  I  do  by  these  presents  acknowl- 
edge, have  agreed  to  take  from  the  said  Lane  a  certain  old 
negro  woman  named  Khoda,  and  her  to  keep  and  maintain, 
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so  as  to  exonerate  him  the  said  Lone  from  any  char<ye  or  ex-  J""**  '8^3 
pense  on  her  accomit ;  provided,  therefore,  ihaf  I,  the  snid~a,i^ 
Wingate,  doth  fully  perform,  agreeable  to  ihis  asfreement.        ^ 
the  above  obligation  to  be  null   and  void— otherwise  tore-      ^"^" 
main  in  full  force  and  virtue. 

(Signed)  ISAAC  WINGATB. 

December  12th,  1832." 

It  appeared  in  evidence,  that,  upon  a  contract  made  be- 
tween the  plaintiff  and  the  defendant,  the  plaintiff  had  a- 
greed  to  sell  certain  negroes  to  the  defendant,  and  the  de- 
fendant was  desirous  of  purchasing  also  a  negro  boy  named 
Daniel,  and  that  the  plaintiff  declined  sellincf  him,  allcirino- 
that  he  wanted  Daniel  to  wait  upon  an  old  negro  woman  in 
his  possession  named  Rhoda,  who  was  upwards  of  one  hun- 
dred years  of  age,  to  which  the  defendant  replied,  that  if  the 
plaintiff  would  let  him  have  Daniel,  he  would  support  old 
Rhoda  for  life ;  that  thereupon  the  plaintiff  agreed  with  the 
defendant  to  let  him  have  Daniel,  in  consideration  that  he, 
the  defendant,  would  support  old  Rhoda  during  her  life ; 
the  parties  valued  Daniel  at  two  hundred  dollars,  and  the 
defendant  executed  the  agreement  as  above  recited,  the  boy 
Daniel  having  been  conveyed  to  the  defendant  by  the  plain- 
tiff, as  the  consideration  of  the  said  agreement.  This  evi- 
dence was  objected  to  by  the  defendant,  but  admitted  by  the 
Court,  to  shew  whac  was  the  true  consideration  of  the  writ- 
ten agreement.  It  further  appeared  in  evidence,  that  old 
Rhoda  went  into  the  possession  of  the  defendant,  directly  af- 
ter the  execution  of  the  said  agreement,  under  the  same, 
and  remained  there  for  about  four  weeks,  after  which  time 
she  returned  to  the  house  of  the  plaintiff,  where  she  has  re« 
mained  ever  since  up  to  this  time,  and  been  supported  by 
him;  and  that,  within  a  month  or  two  before  the  issuing  of 
the  writ  in  this  case,  the  defendant  was  heard  to  declare,  that 
the  plaintiff  wanted  him  to  take  old  Rhoda  and  support  her, 
or  pay  him  the  two  hundred  dollars  mentioned  in  the  agree- 
ment, but,  before  he  would  do  either,  he  would  get  clear  of 
every  thing  he  had«  It  farther  appeared,  that  it  was  worth 
twenty-five  dollars  a  year  to  support  Rhoda.    The  defend- 
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June  1843  ant  then  introduced  in  evidence  a  bill  of  sale  under  seal  from 
J  j^jjg     the  plaintiff  to  the  defendant,  lor  the  boy  Daniel  and  other 
V        negroes,  dated  on  the  same  day  with  the  agreement  above 
»ngate.  jg^j^gj^  j^j  which  the  plaintiff  acknowledges  that  he  has  re- 
ceived five  hundred  and  fifty  dollars  in  full  for  the  said  ne- 
groes ;  and  the  defendant  insisted,  that,  as  the  agreement  de- 
clared upon  was  founded  on  the  consideration  of  the  sale  of 
Daniel  as  aforesaid,  the  plaintiff  was  estopped  by  the  said 
deed  to  recover  under  the  said  agreement ;  and,  moreover} 
that  his  right  of  action  in  this  case  was  barred  by  the  Statute 
of  limitations. 

Upon  the  question  of  the  Statute  of  limitations,  the  Court 
intimated  to  the  plaintifi's  counsel,  that,  there  being  no  seal 
affixed  to  the  signature  of  the  defendant  in  the  agreement 
declared  on,  the  plaintiff  was  barred  of  his  recovery  by  the 
statute ;  but,  by  consent  of  the  parties,  this  point  was  re- 
served, and  the  case  was  submitted  to  the  jury  upon  the  facts 
before  stated,  and,  under  the  instruction  of  the  Court,  they 
found  a  verdict  for  the  plaintiff,  assessing  his  damages  at 
seventy-five  dollars.  Upon  the  question  reserved,  after  ar- 
gument of  counsel,  the  Court  was  of  opinion  that  the  statute 
of  limitations  was  a  bar  to  the  recovery  of  the  plaintiff,  and 
therefore  the  verdict  was  set  aside  and  a  nonsuit  entered,  from 
which  the  plaintiff  appealed. 

J.  W.  Bryan  for  the  plaintiff.  The  Statute  of  limitations 
does  not  bar.  This  is  but  a  contract  of  indemnity,  in  which 
the  defendant  agrees  to  take  from  the  plaintiff  negro  Rhoda, 
and  her  to  keep  and  maintain,  so  as  to  exonerate  the  plain- 
tlS from  any  charge  or  expense  on  her  account,  and  if  the 
defendant  "doth  fully  perform  agreeable  to  this  agreement, 
then  the  obligation  is  to  be  void."  In  the  case  of  a  promise 
of  indemnity,  the  statute  does  not  apply  until  the  lapse  of 
three  years  from  the  actual  damnification,  that  is  from  the 
time,  when  the  party  to  whom  the  indemnity  is  given,  actu- 
ally pays  the  debt  or  damages,  and  not  from  the  time  his  lia- 
bility to  pay  accrues.  Chitty  on  Contracts,  815.  Huniley 
V  Sanderson^  I  C.  &  M.  467.     CoUinge  v  Heywood^  9  Ad. 
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&  E.  G33.  The  mere  taking  of  the  negro  by  the  defendant  June  1843 
for  four  weeks,  was  not  a  compliance  with  the  contract,  so  Lane 
that  the  statute  of  limitations  would  begin  to  run  from  that  ▼ 
time,  but  he  was  to  take  her,  and  keep  her,  and  maintain  ^^  * 
her,  so  as  to  exonerate  the  plaintiflf,  and  when  he  refused  so 
to  do,  the  statute  began  to  run  from  that  tin^.  The  fact 
has  been  affirmed  by  the  jury,  that  within  a  month  or  two 
before  the  writ  was  issued  in  this  case,  a  demand  was  made 
upon  the  defendant  for  the  "  charge  or  expense''  for  keeping 
Rhoda,  and  when  the  defendant  refused  to  pay  the  same, 
then  the  plaintiff  was  damnified,  and  his  cause  of  action  on 
the  agreement  arose.  This  was  a  subsisting  and  continuing 
contract^  during  the  lifetime  of  negro  Rhoda,  and  the  plain- 
tiff would  have  a  cause  of  action  upon  the  same  at  any  time 
during  her  life,  when  the  defendant  should  refuse  to  keep^and 
maintain  her  so  as  to  exonerate  the  plaintiff.  When  he  re- 
fused  upon  the  demand  to  perform  the  contract,  then  the 
statute  begins  to  run.  Cowper  v  Godman,  23  Eng.  Com. 
L.  Reps.  452.  If  the  consideration  be  executory,  the  time 
of  limitation  does  not  commence  until  after  the  consideration 
has  been  executed,  and  so  it  is  it  the  act  to  be  performed  is 
executory,  no  cause  of  action  arises  until  a  refusal.  The 
statute  did  not  begyi  to  run,  from  the  time  of  making  the 
promise,  but  from  the  time  damages  were  sustained ;  and 
on  a  promise  to  indemnify,  one  action  may  be  brought,  and 
a  recovery  had  for  a  breach  or  breaches;  and  then  a  subse- 
quent action  on  the  same  promise  for  another  breach  or 
breaches  happening^  after  the  first  recovery,  and  so  toties 
qaoties.  Hale  v  Andvus,  6  Cowan's  Rep.  226.  There  was 
no  error  in  permitting  the  plaintiff  to  shew  that  the  sale  of 
Daniel  was  the  consideration  of  the  agreement  declared  on. 
The  evidence  did  not  contradict,  vary,  or  add  to  the  deed, 
but  merely  explained  or  elucidated  it.  Clark  v  McMillan, 
2  Car.  L.  Rep.  265.  Robhins  v  Lore,  3  Hawks,  82.  The 
action  is  not  brought  to  recover  the  consideration  money 
mentioned  in  the  deed,  but  upon  a  contract  founded  upon 
that  consideration.  There  is  therefore  no  estoppel,  and  if  it 
did  arise,  the  defendant  cannot  avail  himself  of  it  on  the 

41 
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June  1843  pleadings,  there  being  na  release  pleaded.     3  Dev.  R.  508. 
Ljmg     Buin  V  Buicj  2  Iredell,  87. 
V  If  the  defendant  is  not  liable  upon  the  special  agreement, 

"*^***  he  is  liable  in  this  action  upon  the  other  count  (or  the  sup- 
port furnished  by  the  plaintiff  to  the  old  negro  woman 
Rhoda,  whom  the  defendant  was  under  a  legal  obligation  to 
maintain,  and  the  jury  have  accordingly  rendered  their^er- 
diet  for  the  last  three  years  support,  they  having  found  that 
the  plaintiff  both  demanded  and  sued  for  the  same  in  time. 

I    J.  H,  Bryan  for  the  defendant. 


RuFFiN,  C.  J.  The  verdict  was  rendered  for  the  value  of 
the  maintenance  of  the  slave  for  three  years  immediately 
preceding  the  commencement  of  the  suit,  but  subject  to  the 
point  reserved,  whether  the  action  was  barred  by  the  statute 
of  limitations.  Upon  that  the  Court  was  of  opinion  for  the 
defendant,  and  the  verdict  was  set  aside  and  a  nonsuit  en- 
tered. As  it  seems  to  this  Courts  that  opinion  Mcas  errone- 
ous. 

It  appears  that  the  plaintiff  owned  a  superannuated  slavo, 
whom  he  was  bound  in  morals  and  in  law  to  maintain,  and 
that  he  contracted  with  the  defendant  to  take,  keep  and 
maintain  her,  so  as  to  exonerate  the  plaintfff  from  that  charge. 
As  the  question  is  upon  the  statute  of  limitations  only,  it  is 
to  be  assumed  that  the  proper  evidence  was  given  in  other 
respects,  as,  for  example,  that  the  defendant  would  not  pro- 
vide for  the  negro,  but  threw  her  back  on  the  plaintiff's 
hands.      Upon  such  a  case,  we  think  the  recovery  right  as 
far  back  as  it  goes.    The  statute  rune  only  from  the  time  an 
action  could  have  been  broue^ht  for  the  sums  now  recovered, 
and  not  from  the  making  of  the  contract,  nor  even  from   a 
prior  breach,  if  upon  such  breach  a  distinct  sum  would  have 
been  recovered  and  not  the  sums  now  in  question.     The 
only  way,  in  which  this  action  can  be  barred,  is  by  holdings 
that  the  contract  is  strictly  for  the  payment  of  the  sum  spe- 
cified, namely^  $200,  in  case  the  defendant  failed  to  take  or 
keep  the  slave  ;  and  that  whenever  he  might  thus  fail,  he 
would  be  liable  for  that  sum,  neither  more  nor  less,  as  an  a- 
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greed  penalty.     But  we  think  that  is  not  the  proper  light  in  Jun«  1843 
which  this  transaction  is  to  be  viewed.    If  the   agreement     L^ne 
were  under  seal,  it  might,  perhaps,  be  objected,  that  it  was       ▼ 
not  an  affirmative  covenant  to  do  the  acts  therein  mentioned      *"^ 
to  be  done  on  the  part  of  the  defendant,  but,  strictly,  an  ob- 
ligation with  collateral  conditions.     But,  it  maybe  mention- 
ed, even  in  that  case,  under   the  statute,  the  obligee  would 
substantially  have  his  action  from  time  to  iin:e  as  tie  sus- 
tained damages.    Bnf,  here,  the  agreement,  though  not  oral, 
is  in  parol,  and  the  subject  of  the  more  liberal  action  of  as- 
sumpsit, in  which  it  is  to  be  enforced  according  to  the  real 
meaning  of  the  parties,  as  gathered  from  the  whole  instru- 
ment, without  so  much  regard  to  the  form,  which  the  strpu- 
iations  assumed.      We  think  the  plain  import  of  the  agree- 
ment is,  that  the  defendant  will  properly  maintain  this  aged 
woman  during  her  life,  and  that  it  is  in  truth  an  indemnity 
to  the  plaintiff  against  any  loss  or  expense  to  be  incurred  in 
maintaining  her  during  that  period.     We  need  not  now  say, 
whether  the  $200  be  not  the  extent  of  the  indemnity,  as  the 
verdict  is  only  for  $75.    But  we  are  clearly  of  opinion,  that 
upon  a  breach  by  the  defendant,  by  merely  not  providing  for 
the  slave,  say,  for  a  month  or  year,  whereby  the  plaintiff  was 
obliged  to  maintain  her,  the  plaintiff  could  not  recover  the 
whole  sum  of  $200^  as  it  is  obviously  a  penalty  merely ;  and 
it  cannot  be  supposed  the  parties  contracted  for  it,  without 
regard  to  the  real  injury  arising  out  of  the  defendant's  breach 
of  contract.    Suppose  the  defendant  to  have  maintained  the 
woman  five  years,  and  then  turned  her  over  on  the  plaintiff, 
who  kept  her  a  week,  when  she  died ;  in  that  case  the  de- 
fendant would  have  reason  for  contending  that  he  was  not 
to  pay  the  penalty,  but  only  the  value  of  the  maintenance 
provided  by  the  plaintiff.      So,  on  the  other  hand,  the  plain- 
tiff, upon  a  breach  occurring,  was  entitled  to  recover  only 
such  damages  as  had  arisen  when  he  brought  this  action. — 
And  as  the  obligation  of  the  defendant  is  a  continuing  one 
during  the  life  of  the  slave,  the  plaintiff  might  waive  a  pre- 
vious breach,  without  losing  the  benefit  of  the  contract  al- 
together.     Here,  he  sued  for  maintaining  the  slave  from  the 
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June  1843  time  sho  left  the  defendant's ;  and,  as  to  that  portion  of  the 

Lan©     ti^®)  which  was  more  than  three  years  before  suit,  the  stat- 

V       ute  was  a  bar,  but,  for  what  fell   within  that  period,  it  was 

Wingate.        ^      , 

not  a  bar. 

Being  of  opinion  for  the  plaintiff  on  the  point  reserved,  it 
becomes  necessary  that  the  Court  should  also  advert  to  the 
objections,  taken  at  the  trial  on  the  part  of  the  defendant. — 
Upon  both  of  them  we  think  the  decision  right. 

The  contract  was  not  under  seal,  nor  any  consideration 
expressed  on  its  face.  It  was,  therefore,  necessary  that 
the  true  consideration  should  be  alleged  in  the  declaration 
and  proved. 

The  case  of  Robins  v  Love^  3  Hawks,  82,  shews  that  no 
estoppel  arose  out  of  the  plaintiS''s  deed  for  the  negroes. — 
This  action  is  not  brought  for  the  price  of  Daniel,  as  such, 
but  for  damages  arising  on  a  contract  into  which  the  defend- 
ant entered  in  consideration  of  the  conveyance  of  that  slave. 

The  judgment  must  be  reversed,  the  non-suit  set  aside  and 
judgment  for  the  plaintiff  upon  the  verdict. 

Per  Curiam.  Judgment  below  reversed  and 

judgment  for  the  plaintiff. 
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JOEL  TYSON  V8.  JAMES  ROBINSON- 

A  partj,  whoee  caase  has  been  referred  to  arbitrators  by  a  rule  of  court  can-  j^^^  1 343 

not,  in  this  State,  revoke  the  arbitration,  without  the  perminion  ef  the  court 

vrho  made  the  order. 

ludependent  of  an  order  of  the  court,  the  lule  of  reference  can  only  be  re- 
voked by  an  act  of  law,  as  by  the  death  of  either  of  the  parties,  or  by  the 
marriage  of  a  feme  sole,  one  of  the  parties. 

Unless  a  rule  of  reference  be  expressly  limited  in  its  duration,  it  continues  in 
force  until  it  be  executed,  or  revoked  by  act  of  law,  or  discharged  by  the 
court. 

The  cases  of  Cain  v  PuUum,  1  Hay.  173,  Simpson  v  McBee,,  3  Dev.  631* 
Waugh  V  Mtchelly  1  Dev«  dc  Bat.  £q.  610.  Duncan  v  Duncan,  I  Ired, 
466,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Anson  Coun- 
ty, Qt  Spring  Term,  1843,  bis  Honor  Judge  Settle  pre- 
siding. 

This  was  an  action  on  the  case  instituted  in  the  Superior 
Court  of  Law  of  Anson  county,  the  writ  being  returnable 
to  March  Term,  1841,  when  tiie  following  rule  was  entered 
upon  the  appearance  docket,  to  wit,  "  Referred  to  John  A- 
McRae  and  A.  D.  Boggan  and  their  award  to  be  a  rule  of 
court."  And  at  Spring  Term,  1843,  the  plaintiff  moved 
that  an  award  filed  by  the  said  referees,  pursuant  to  the 
preceding  rule,  might  be  made  a  rule  of  court,  and  that 
judgment  might  be  rendered  accordingly.  The  defend- 
ant objected  to  having  the  said  award  made  a  rule,  and  mov- 
ed that  the  same  might  be  altogether  set  aside,  upon  the 
ground  that  the  authority  given  to  the  arbitrators  by  the  rule 
entered  at  Spring  Term,  1841,  had  expired  before  the  said  a- 
w:ard  was  made,  and  that  the  said  authority  had  been  duly 
revoked.    And  these  two  motions  coming  on  to  be  heard,  it 
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Juno  1843  appeared  in  evidence,  that  the  session  of  Anson  Superior 
t  Tj^son     Court,  at  Fall  Term,  1S11,  occupied  two  weeks — that,  be- 
*        fore  or  during  the  first  week  of  the  said  term,  the  arbitrators 
had  several  meetings,  with  the  parties  before  them,  and  had 
proceeded  so  far  in  making  a  rough   statement   of  the  ac- 
counts between  the  parties,  as  that  each  party  had  acquired 
some  general  idea  of  what  would  probably  be  the  ultimate 
award,  but  the  arbitrators  filed  no  award  until  thoJatt«r  ^art 
of  the  second  week.    On  the  20th  of  September,  1841,  the 
arbitrators  being  then  in  -session,  the  defendant  came  with 
counsel,  and,  through  his  counsel,  demanded  the  authority 
under  which  the  arbitrators  were  acting,  when  a  copy  of  the 
order  of  Spring  Term,  1841,  duly  certified  by  the  clerk  of 
Anson  iSuperior  Court,  was  produced.    The  counsel  for  the 
defendant  thereupon  wrote   upon  the  same  piece  of  paper, 
beneath  the  said  certified  copy,  as  follows,  to  wit,  *'  Messrs. 
McRxie  and  Boggan*    I  hereby  notify  you  that  I  withdraw 
wy  consent  to  the  reference  in  the  above  case,  and  decline 
submitting  to  any  award  that  you  may  muke,  and  shall 
move  the  court  to  strike  out  the  order  of  reference,  and  let 
the  cause  stand  for  trial.    Sept  20th,  1841,"  which  writing 
was  then  signed  by  the  defendant.    The  arbitrators  then 
suspended  proceedings,  and,  the  court  being  then  in  session, 
a  motion  was  made  by  the  defendant's  counsel,  in  conformi- 
ty to  the  above  notice,  that  the  said  order  might  be  stricken 
out  and  the  cause  stand  for  trial ;  which  motion  being  over- 
ruled^ the  arbitrators,  under  the  advice  of  the  plaintiff's  coun- 
sel, proceeded  to  consider  further  of  their  award,  but,  before 
doinof  so,  invited  the  defendant  to  attend  them,  which  he  ac- 
cordingly did,  but  there   was  no  positive  evidence  that  he 
said  any  thing  during  their  deliberations.     The  arbitrators 
then  made  their  award,  which   was  filed  during  the  term. 
Previous  to  the  filing  of  the  said  award,  the  defendant  asked 
leave  to  enter  on  the  docket  the  following,  to  wit,  *^Rule  of 
reference  withdrawn  by  Robinson.     In  this  case  the  defend- 
ant Robinson  comes  into  court,  and  notifies  McRae  and  Bog- 
gan,  who  are  in  open   court,  not  to  pfocecd  with  the  refer; 
ence,  and  that  he  revokes  any  authority  heretofore  givea 
them  and  withdraws  his  consent   to  the  reference  made.    It 
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being  admitted  that  no  award  was  yet  made,  the  court  grant- -^""c  ^843 
ed  leave,  but  refused  to  rescind  the  order  of  Spring  Term,  ~T^^ii 
1841,  this  being.  Tuesday,  2d  week  of  this  term,  Sept.  1841."        ^ 
The  arbilraters  having  afterwards  filed  their  award,  the  fol-    "^  *"*^"' 
lowing  entry  was  made,  "  Award  filed  by  Boggan  and  Mc- 
R^e,  Sept.  Term,  1841."     Tlie  case  was  not  regularly  reach- 
ed either  at  Spring  or  Fall  Term,  1812,  but  at  both  terms 
iueffectiu#  attempts  were  made  to  have  the  matter  consider- 
ed out  of  its  course,  but  no  final  disposition  was  made  until 
the  present  term,  when  the  court,  upon  the  foregoing  facts,  or- 
dered the  award  to  be  made  a  rule  of  court,   and  rendered 
judgment  accordingly.     From  this  judgment  the  dcfendani 
appealed- 

Slraiige  for  the  pliaintiff,  cited  Aslb?i  v  George^  2  Barm 
&  Aid.  395,  Cunningham  v  Howell,  1  Ircd.  16.  Duncan 
V  Dtincan,  Ibid  416.  Carter  v  Sams,  4  Dev.  &  Bat.  182; 
Simpson  v  McBee,  2  Dev.  &  Bat.  227.  S.  0.  3  Dev.  531-— 
Kyd  on  awards  19.     Curtis  v  Potts,  3  Maule  &Sel.  145. 

Iredell  for  the  defendant,  cited  Marsh  v  BulteeL  I  Dow. 
<fc  Ky.  106.  5  Barn.  &  Aid.  507.  Clapham  v  Higham,  I 
Bing.  87.  Aston  v  George.  2  Barn  ifc  Aid.  395.  Milne  v 
Gratrix,  7  East.  608.  Skee  v  Coxan,  10  Barn.  &  Cressi 
483. 


Gaston,  J.  It  is  insisted  on  the  part  of  the  appellant 
that  the  Superior  Court  erred  in  rendering  a  judgment  on 
the  award,j^r«{,  because  the  defendant  had,  before  the  award 
made,  revoked  his  submission  to  arbitration,  and  secondly^ 
because  the  rule  of  reference,  under  which  the  arbitrators 
professed*  to  act,  had  expired  on  the  first  day  of  the  term,  at 
which  the  award  was  returned,  and  the  award  was  not  in 
fact  made  until  a  subsequent  day  of  tho  term: 

Where  a  submission  to  arbitration  is  mado  by  the  mere 
agreement  of  the  parties,  beyond  question,  either  of  the  par- 
ties can  revoke  such  submission  at  any  time  before  the  a* 
ward  made*,  although  Ite  may  thereby  render  himself  liable 
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June  1843  to  an  action  for  a  breach  of  his  agreement.  Every  naked 
Tyson  authority,  until  an  act  be  done  under  it,  is  in  law  counter- 
.V  mandable  by  him  who  has  granted  it.  And  in  England, 
where  a  submission  to  arbitration  is  made  by  the  parties  un- 
der a  rule  of  court,  such  submission  is,  in  like  manner,  re- 
vocable by  either  party.  The  court,  however,  may,  at  its 
discretion,  attach  the  party  so  revoking  for  a  contempt  Not- 
withstanding the  rule  purports  to  be  an  order  oftlie  court, 
whereby  the  matters  in  difference  are  referred  to  the  final 
determination  of  the  arbitrators,  yet  the  authority  of  the  ar- 
bitrators is  considered  as  derived  from  the  submission  of  the 
parties  and  not  under  the  order  of  the  court.  So  fullf  is 
this  held,  that  no  reference  whatsoever  of  a  cause  depending 
shall  operate  to  stay  the  proceedings  of  the  court  therein, 
unless  in  the  rule  it  be  expressed,  that  the  parties  have  agreed 
that  all  proceedings  in  the  action  shall,  in  the  meanwhile,  be 
stayed.  See  Watson  on  arbitration  11.  And  when  an  a- 
ward  is  duly  made  under  a  reference  by  rule  of  court  and  is 
returned  to  the  court,  no  judgment  is  thereupon  rendered,  as 
upon  a  matter  ascertained  through  the  agency  of  the  court. 
Anciently  the  successful  party  was  left  altogether  to  Iiis  ac- 
tion to  enforce  the  performance  of  the  award,  and  even  now, 
although  the  court  mai/  grant  an  attachment  for  contempt, 
because  of  the  non-performance  of  the  award,  it  is  a  matter 
of  pure  discretion  to  grant  such  attachment  or  not,  and  in 
very  many  cases,  accordingly,  it  is  refused.  See  Watson  ut 
supra^  ch.  10,  s.  1  d&  2,  and  the  cases  there  cited. 

In  this  State,  from  our  earliest  recollection  of  its  legal  usa- 
ges, an  operation,  in  many  respects  essentially  different,  has 
been  allowed  to  a  reference,  under  an  order  or  rule  of  court, 
of  a  matter  pending  before  it  to  the  determination  of  arbitra- 
tors. No  such  order  could  be  be  'made,  indeed,  but  by  the 
consent  of  the  parties,  who  were  entitled  to  demand  as  of 
right  the  trial  of  their  controversy  according  to  the  law  of 
the  land.  But  when,  upon  the  consent  of  the  parties,  the 
subject  matter  of  the  cause  was  referred  by  the  court,  the  tri- 
bunal thus  constituted  took  cognizance  of  the  matter  refer- 
red under  the  authority  of  the  court.    For  the  timC|  the 
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controversy  was  withdrawn  from  the  court,  and  this  with-J""®  ^843 
drawal  necessarily  operated  as  a  stay  of  proceedings  in  the  Tyson 
court  upon  the  cause  in  the  meanwhile.  The  consent  of  .^ 
the  parties  was  essential  to  the  making  of  the  order,  bnt,  ^  "*^°°' 
once  made,  the  order  existed  propria  vigore  and  could  not 
lie  annulled  by  the  act  of  the  parties.  It  might  be  revoked 
by  act  of  law,  as  by  the  death  of  either  of  the  parties,  or  by 
the  marriage  of  ^femt  sole,  one  of  the  parties,  which  mar- 
riage operated  as  a  death  of  her  civil  rights;  it  might  be  re- 
scinded or  discharged  by  the  court  which  had  made  the  rule^ 
and  it  would  be  discharged,  as  a  matter  of  course,  if  both 
parties  wished  it  to  be  set  aside.  But  unless  so  revoked  or 
discharged,  it  remained  in  force,  like  every  other  ord6r  or 
rule  of  a  court,  until  it  was  executed.  And  when  the  award 
was  returnedi  unless  it  could  be  impeached  for  just  cause,  a 
judgment  followed  thereon  of  course,  as  a  judgment  of  the 
court  follows  upon  any  other  matter,  legally  ascertained  by 
it  or  through  the  agency  of  its  officers.  This  operation  of 
the  rule  of  reference  and  the  practice  under  it  have  been 
found  of  great  public  convenience,  have  repeatedly  received 
directly  or  indirectly  the  sanction  of  our  courts,  and  are 
now  too  firmly  rooted  in  our  legal  institutions  to  permit  us 
to  question  the  correctness  of  the  principles,  upon  which 
they  are  understood  to  be  founded.  Caiii  v  Pullam,  I  Hay. 
1 73.  Simpson  v  McBee,  3  Dev.  531.  Waugh  v  Mitchell, 
I  Dev.  &  Bat.  Eq.  510.     Duncan  v  Duncan,  1  Ired  466. 

As  to  the  other  objection  to  the  award,  it  would  be  worthy 
of  consideration,  if  the  rule  of  reference  could  be  regarded 
as  limited  in  its  duration  to  the  next  term  of  the  court,  whe- 
ther, for  the  purpose  of  advancing  justice,  the  whole  of  that 
terra  should  not  be  considered  as  constituting  in  law  but  one 
day.  But  it  follows  clearly  from  what  has  been  already 
said,  that,  unless  the  rule  be  expressly  limited  in  its  duration, 
it  continues  in  force,  until  it  be  executed,  or  revoked  by  act 
of  law,  or  discharged  by  the  court. 

The  court  sees  no  error  in  the  judgment  below,  and  di- 
rects it  to  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 

42 
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THE  GOVERNOR  TO  THE  USE  OF  WM.  J  McELROY  &  WIFE 
RACHEL  vs,  A.  G.  CARTER,  AMINWTRATOR  &c. 

Jane  1843  ?n  this  State,  a  decree  in  favor  of  the  next  of  kin  on  a  bill  in  Equity  or  peti- 
tion  against  an  administrator,  is  not  admissible  evidence  for  the  next  of  kin 
in  a  suit  brought  by  them  upon  the  administration  bondxagainst  the  admin- 
istrator and  his- sureties*  Nor  can  a  decree  in  favor  of  the  administrator  on 
such  a  bill  or  petition  be  given  in  evidence  by  him  or  his  sureties  in  such  an 
action  on  the  bond. 
The  cases  of  Williams  v  HicJu,  1  Mur.  437 ;  McKellar  v  BoweU,  4  Hawks 
34  ;  Chairman  v  Clark,  4  Hawks  43 ;  and  Kaywood  v  Bameti,  3  Dev. 
&  Bat.  91,  cited  and  appro  vedi 

Appeal  from  the  Superior  Court  of  Law  of  Davie  Coun- 
ty, at  Fall  Term,  1842,  his  Honor  Judge  Nash  presiding. 

This  was  an  action  of  debt  upon  the  administration  bond 
of  William  W.  Long,  undministrator  of  Thomas  Oaks,  de- 
ceased, the  defendant's  intestate  being  one  of  the  sureties  in 
said  bond.  The  following  case  was  agreed  upon.  William 
W.  Long  was  appointed  administrator  de  bonis  non  of 
Thomas  Oaks,  deceased,  at  August  Term,  1831,  of  Rowan 
County  Court,  and  gave  bond,  with  the  defendant's  intestate 
and  John  Hoskins  as  his  sureties,  in  the  usual  form.  About 
the  year  1833,  the  relator  Rachel,  by  her  then  guardian,  with 
the  rest  of  the  next  of  kin  of  the  said  Thomas  Oaks,  dec'd, 
filed  their  bill  in  the  Court  of  Equity  of  Mecklenburg  coun- 
ty, against  the  said  Long  and  his  wife,  who  was  one  of  the 
children  of  the  said  Oaks,  and  against  the  said  Long,  as  ad- 
ministrator of  Thomas  Oaks  and  Pleasant  Oaks,  lor  an  ac- 
count of  the  said  estates.  The  defendants  put  in  their  an* 
ser,  to  which  replication  was  taken.  The  matter  was  refer- 
red to  the  clerk  and  master,  an. account  taken,  returned  and 
confirmed,  shewing  that  the  relator  Rachel  was  overpaid, 
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and  a  final  decree  entered  in  favor  of  the  said  Long.    The  J^^e  i843 
present  suit  was  brought  to  recover  an  alleged'  amount  in  Governor 
the  hands  of  the  said  Lonof,  with  which  the  clerk  and  mas-       ▼ 
ter  had  failed  to  charge  him  in  taking  the  account.    If  the     ^ 
law  be  in  favor  of  the  relators,  then  they  are  to  have  judg- 
ment for  $832  91,  ot  which  $441  84  is  principal,  and  to 
have  interest  from  the  11th  October,  1841 :  if  for  defendant, 
then  judgment  accordingly. 

The  presiding  Judge,  having  been  of  counsel  in  the  case,- 
declined  sitting  on  it,  but  at  the  request  of  the  parties,  and  to 
enable  them  to  take  the  case  to  the  Supreme  Court,  gave 
judgment  in  favor  of  the  defendant,  from  which  the  plain- 
tiffs appealed. 

Morekead  for  the  plaintiffs. 

Boyden  and  J,  H.  Bryan  for  the  defendant. 

Gaston,  J.  It  seems  to  us  upon  the  facts  agreed,  that 
the  law  is  with  the  plaintiff,  and  that  he  is  therefore  entitled 
to  judgment. 

The  statute  of  22d  and  23d  Chas.  2  c.  10,  in  prescribing 
the  form  of  the  bond  to  be  given  by  an  administrator,  makes 
it  a  part  of  the  condition  that  the  administrator  "  do  make  or 
cause  to  be  made  a  true  and  just  account  of  his  said  admin- 
istration at  or  before  the  day  of  next,  and 
all  the  rest  and  residue  of  the  said  goods,  chattels  and  cred*. 
Its,  which  shall  be  found  remaining  upon  the  said  adminis- 
trator's account,  the  same  being  first  examined  and  allowed 
by  the  Judge  for  the  time  being  of  said  court,  shall  deliver 
and  pay  over  to  such  person  or  persons  respectively,  as  the 
saii  Judge  or  Judges  by  his  or  thdr  decree  or  sentencst 
pursuant  to  the  true  intent  and  meaning  of  this  act,  shall 
limit  and  appoint.^  This  condition  is  not  broken  by  a  re- 
fusal or  neglect  of  the  administrator  to  deliver  and  pay  over 
the  surplus  or  residue  of  his  intestate's  estate  to  and  among 
the  next  of  kin,  according  to  the  statute  of  distributions,  un- 
less there  has  been  a  previous  decree  or  sentence  of  the  spir- 
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June  i843itual  coiut,  limiting  and  appointing  such  delivery  and  pay- 
Goveraor  Mi«n^  ^^^  therefore  an  action  will  not  lie  upon  the  bond  at 
V  the  instance  of  the  next  of  kin  or  any  of  them  to  recover 
^^^'*  the  amount  of  that  surplus  or  residue,  or  a  share  thereof,  un- 
til after  a  decree  therefor  in  the  spiritual  court  ^girhhishop 
of  Canterbury  v  Tappan,  8  Barn.  &  Cress.  151.  15  Eng. 
C.  L.  Rep.  174.  The  corresponding  part  of  the  condition 
in  the  bond,  which  our  statute  requires  from  the  administra- 
tor, is  in  these  words,  that  the  said  administrator  do  make  or 
cause  to  be  made  a  true  and  just  account  of  his  said  admin- 
istration within  two  years  from  the  date  of  these  presents, 
and  all  the  rest  and  residue  of  the  said  goods,  chattels  and 
credits,  which  shall  be  found  remaining  upon  the  said  ad- 
ministration account,  the  same  being  first  examined  and  al- 
lowed of  by  the  court,  shall  deliver  and  pay  unto  such  per- 
son and  persons  respectively,  as  the  same  shall  be  due  unlo^ 
pursuant  to  the  true  intent  and  meaning  of  this  act." 

In  expounding  this  condition  our  Courts  have  uniformly 
held,  at  least  ever  since  the  case  of  "Williams  v  Hicks,  1 
Mur.  437,  decided  in  1810,  that  it  is  broken  by  a  refusal  or 
neglect  of  the  administrator  to  deliver  and  pay  over  to  the 
next  of  kin  what  may  be  due  to  them  under  the  net  of  dis- 
tributions, and  that  therefore  the  next  of  kin  may  bring  suit 
for  their  distributive  shares  against  the  sureties  of  the  ad- 
ministrator upon  the  administration  bond,  without  any  pre- 
vious proceeding  against  the  administrator,  and  whether  the 
administrator  has  or  has  not  returned  an  account  to,  or  has 
or  has  not  made  a  settlement  with,  the  Court  which  granted 
the  administration.  It  is  one  of  tht;  necessary  consequences 
of  this  construction,  that,  if  there  has  been  a  proceeding  by 
the  next  of  kin  against  the  administrator  for  an  account  and 
a  decree  thereon,  such  proceeding  and  decree,  when  an  ac- 
tion is  brought  against  the  sureties  on  the  bond,  are  not  per- 
mitted to  be  given  in  evidence  againsf  them.  The  whole  is 
res  inter  alios  acta.  They  have  not  bound  themselves, 
that  the  administrator  shall  pay  what  a  court  shall  decree 
he  ought  to  pay,  but  that  he  shall  pay  what  may  be  truly 
due  to  the  next  of  kin.    To  establish  a  breach  of  this  en- 
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gagement,  it  must  be  shewn  that  the  administrMor  aoes  owe  June  1843 
what  is  alleged  to  be  wrongfully  withheld,  and  this  must  be  Governor 
shewn  by  proofs  upon  the  trial.    And  it  necessarily  follows,        ▼ 
also,  that  as  a  decree  against  the  administrator  is  not  admis-      " 
sible  in  evidence  against  the  surety,  e  converso  a  decree  for 
the  administrator  cannot  be  received  in  evidence  tor  the 
surety.    All  this  doctrine  is  so  fully  asserted  in  McKtllar  v 
Bowell,  4  Haws,  34.     Chaiitnany  Clark,  4  Hawks,  43, and 
Kaywood  v  Barneit,  3  Dev.  &  Bat.  91,  that  we  content 
ourselves  with  referring  to  these  cases,  as  clearly  recogni- 
zing and  establishing  it. 

We  cannot  but  be  struck  with  the  seeming  hardship  and 
inconsistency,  disclosed  by  this  record,  of  a  judgment  being 
rendered  for  a  large  sum  against  the  surety,  because  of  his 
principal,  the  administrator,  having  withheld  from  the  fe- 
male relator  her  share  of  the  intestate's  estate,  when,  in  a 
direct  proceeding  by  her  against  that  principal,  it  was  deci- 
ded that  notliing  was  due  to  her ;  but  such  inconsistencies 
must  occasionally  occur,  so  long  as  the  responsibilities  of  the 
surety  remain  as  they  have  been  definitely  settled  to  be  on 
the  bond  in  its  present  form.  It  is  for  the  Legislature  to  con- 
sider, whether  results  of  this  kind  do  not  furnish  reasons  for 
directing  a  modification  of  the  bond,  but  we  must  apply  the 
law  as  we  find  it. 

The  judgment  of  the  Superior  Court  is  reversed,  and 
judgment  rendered  for  the  plaintifi*,  according  to  the  agree- 
ment of  the  parties. 

P£R  Curiam.  Judgment  below  reversed  and 

judgment  for  the  plaintiff. 


^ 
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THE  GOVERNOR,  TO  THE  USE  OF  WILLIAM  J.  McELROY 
AND  WIFE  V8  RrCHARD  GOWAN. 

June  1843  ^  ^^^^^J  Court  has  jurisdiction  to  take  a  new  bond  from  an  administrator  or 

— —...^     executor  for  the  benefit  of  his  former  sureties,  under  the  act,  Rev.  Stat.  ch. 

46,  s.  30,  although  no  petition  has  been  filed   or  verified  on  oath,  and  no 

enmmons  has  been  issued  against  the  administrator  or  executor,  the  latter 

being  present  and  not  requiring  these  forms  to  be  observed. 

Appeal  from  the  Superior  Court  of  Law  of  Davie  Coun- 
ty, at  Fall  Term,  1843,  his  Honor  Judge  Nash  presi- 
ding. 

This  wfis  an  action  of  debt  upon  the  administration  bond 
of  William  W.  Long,  administrator  de  bonis  non  of  Thomas 
Oaks,  deceased,  on  the  trial  of  which  the  following  facts 
were  agreed  upon  by  the  parties.  William  W.  Long  was  ap- 
pointed administrator  dt  bonis  non  of  Thomas  Oaks,at  August 
Term,  1831,  of  Rowan  County  Court,  and  gave' bond  with 
Nathan  ChaflQin  and  John  Hoskins  as  his  sureties.  Thereaf- 
ter, at  November  Sessions  of  the  said  Court,  Long  and  Chaf- 
fin  had  some  difference,  and  Long,  to  relieve,  as  he  suppos- 
ed, the  said  Chaffin  from  liability  as  his  surety  in  the  said 
bond,  persuaded  the  defendant  with  the  said  Hoskins  to  en- 
ter into  the  bond,  on  which  the  suit  is  brought,  and  tender- 
ed it  to  the  (vourt,  by  whom  it  was  accepted,  and  on  de- 
manding'that  the  bond  executed  by  Chaffin  at  the  August 
Sessions  should  be  surrendered,  the  Court  refused  the  appli- 
cation, observing  that  they  would  hold  on  to  both.  The 
bond  was  in  the  usual  form.  About  the  year  1833,  the  re- 
lator, Rachel,  by  her  then  guardian,  and  the  rest  of  the  next 
of  kin  of  the  said  Thomas  Oaks,  deceased,  filed  their  bill  in 
the  Court  of  Equity,  of  Mecklenburg  County,  against  the 
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said  Long,  administrator,  and  his  wife,  who  was  also  ome  of  June  ^8*3 
the  children  of  the  said  Oaks,  and  against  the  said  Long  as  Governor 
administrator  of  of  Thomas  J.  Oaks  and  Pleasant  Oaks,  for        ^        ^ 
an  account  of  the  said  estates.     The  defendants  put  in  their 
answer,  to  which  replication  was  taken.     A  reference   was 
made  to  the  Clerk  and  Master,  an  account  taken,  reported, 
and  the  report  confirmed,  shewing  that  there  was  nothing 
due  to  the  relator,  and  a  final  decree  entered  in  favor  of  the 
defendant  Long,  so  far  as  regarded  the  present  relator.    The 
present  suit  was  brought  to   recover  an  alleged  amount  in 
the  hands  of  the  said  Long,  with  which  the  Clerk  and  Mas- 
ter in  taking  the  account  had  failed  to  charge  him.     If  the 
law  be  in  favor  of  the  relators,  thet>  judgment  is  tcbe  ren- 
dered in  their  behalf  for  the  sum  of  g832  91,  of  which,         ' 
$441  84  is  principal,  and  to  bear  interest  from  the  llth  of 
October,  1841 ;  if  for  the  defendant,  then  judgment  accord- 
ingly. 

The  presiding  judge,  having  been  of  counsel  in  the  case, 
declined  sitting  in  it,  but  at  the  request  of  the  parties,  and  to 
take  the  case  to  the  Supreme  Court,  gave  judgment  pvofon^ 
ma  for  the  defendant. 

J.  T,  Morehead  for  the  plaintiff. 
Caldwell^  Boyden  for  the  defendant. 

Gaston,  J.  The  question  which  has  been  raised  in  this 
case,  whether  the  defendant  can  avail  himself  in  this  action 
of  the  decree,  rendered  in  favor  of  William  W.  Long,  ad- 
ministrator de  lotiis  noHj  of  Thomas  Oaks,  in  the  suit  in 
Equity,  institated  against  the  said  administrator  by  the  fe- 
male relator  and  others,  the  next  of  kin  of  the  said  Thomas, 
is  precisely  the  same,  which  was  raised  in  the  case  of  the 
Governor  at  the  instance  of  these  relators  against  Carter,  ad- 
ministrator of  Chaffin,  upon  which  our  judgment  has  been 
given.  (See  the  next  preceding  casej  This  question,  there- 
fore, must  be  determined  against  the  defendant. 
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June  1843  But  Other  grounds  of  defence  have  been  taken  by  him, 
Governor  which  did  not  exist  in  the  case  referred  to.  One  of  these  is, 
V  as  has  been  insisted  by  his  counsel,  that  the  instrument  de- 
owan.  ^jj^^,gj  Qjj  ^j^g  delivered  by  Gowan,  the  surety,  to  Lonjr,  the 
principal,  to  be  delivered  by  Long  to  the  Court,  upon  condi- 
tion that  a  previous  bond  of  Long,  to  wljich  Chaffin  was 
surety,  should  be  surrendered — that  this  condition  was  not 
complied  with,  and  that,  therefore,  this  instrument  was  not 
in  law  the  bond  of  the  defendant.  The  cause  was  submit- 
ted to  the  Court  upon  a  state  of  facts  agreed  by  the  parties, 
and  no  such  fact  is  stated  as  the  delivery  of  the  instrument 
by  Gowan  to  Long,  and  still  less  of  the  delivery  of  the  in- 
strument to  Long,  to  be  by  him  delivered  to  the  Court  upon 
any  condition  whatever.  The  case  only  sets  forth  the  mo- 
tive, which  Long  had  in  persuading  the  defendant  to  execute 
this  instrument,  and  distinctly  states,  that  the  defendant  did 
enter  into  the  bond,  and  that  it  was  tendered  to  and  accepted 
by  the  Court.  It  adds,  indeed,  that  on  demand  that  the  pre- 
vious bond,  to  which  Chaffin  was  surety,  should  be  surren- 
dered, the  Court  refused  the  motion.  This  might  have  been 
a  disappointment  to  Long,  and  possibly  also  to  Chaffin,  but 
it  was  no  injury  to  the  defendant — and,  at  all  events,  did  not 
impair  the  legal  obligation,  which,  upon  the  facts  stated  we 
must  hold,  ho  had  executed  unconditionally,  and  which 
had  been  duly  delivt^red  to  and  accepted  by  the  Court  as  the 
bond  of  the  defendant. 

But  it  is  insisted  further,  on  the  part  of  the  defendant,  that 
the  Court  had  no  jurisdiction  to  take  the  bond,  which  is 
sued  upon  in  this  action.  The  argument  is,  that  the  Court 
had  no  authority  to  take  a  bond  with  sureties  from  the  ad- 
ministrator but  in  two  prescribed  cases,  that  is  to  say,  eiiher 
at  the  time  of  granting  administration,  or  in  the  case  special- 
ly described  in  the  act  of  1822,  ch.  1137,  as  modified  by  the 
act  of  1826,  ch.  23,  and  that  this  bond  was  not  taken,  when 
the  administration  was  granted,  nor  in  the  case  provided  for 
in  these  acts.  Perhaps  several  answers  might  be  given  to 
this  argument,  but  that  which  we  deem  conclusive  is,  that 
upon  the  facts  agreed  it  docs  not  appear  that  the  bond  was 
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executed  in  a  case  embraced  within  the  provisioDS  of  the  June  1843 
acts  referred  to.  These  provisions  are,  See  Rev.  St.  c.  46,  s.  Governor 
30,  that  the  surety  of  an  administrator  or  executor,  conceiv-  ^ 
ing  himself  in  danger  by  reason  of  such  surely-ship,  may  file 
his  petition  on  oath  in  the  County  Court  wherein  he  Las 
given  bond,  that  thereupon  a  summons  shall  issue  against 
the  party  or  parties,  with  and  for  whom  the  surety  is  bound, 
returnable  to  the  next  term,  and  thereupon  the  Court  may 
compel  the  party  or  parties  to  give  other  sufficient  or  counter 
security,  or  to  deliver  up  the  estate  to  the  petitioner  or  to 
such  other  person  as  the  Court  shall  direct,  or  make  such 
other  order  or  rule  thereon  for  the  relief  of  the  petitioner 
and  better  securing  the  estate,  as  to  the  Court  shall  seem 
just.  The  case,  therefore,  thus  provided  for,  is  one  where 
the  surety  wishes  some  relief  or  counter-security,  bccaufc  of 
his  responsibility  for  the  administrator  or  executor — the  au- 
thority of  the  Court  in  such  case  is  to  require  of  the  admin- 
istrator or  executor  other  or  counter  security,  or  to  order 
liim  to  deliver  up  the  estate  to  the  surety  or  other  person  it 
may  direct,  or  to  make  sucb  other  order  or  rule  for  the  re- 
lief of  the  surety  and  better  securing  the  estate  as  its  discre- 
tion may  dictate — and  ihe  form  of  proceeding  directed  is  by 
petition  verified  on  oath,  and  a  summons  against  the  admin- 
istrator or  executor.  Now  it  is  clear  that  the  forms  of  pro- 
ceeding may  be  all  waived  by  him,  for  the  security  of  whose 
riffhts  thev  were  devised.  The  administrator  or  executor 
in  a  case  of  this  kind,  may  dispense  with  the  petition,  the  af- 
fidavit, and  the  summons,  just  as  a  defendant  in  an  ordinary 
suit  may  dispense  with  a  writ,  or,  according  to  our  practice, 
with  a  declaration.  He  may  come  into  Court  and  assent  to  . 
do  what  is  asked  by  his  surety,  as  he  may  voluntarily  con- 
fess a  judgment  to  his  creditor.  The  declared  object  of  the 
new  bond  was  the  relief  of  his  surety  in  the  old  bond — and 
the  Court  had  jurisdiction  to  take  such  new  bond  or  to  adopt 
any  other  measure,  which  in  its  judgment  relieved  the  sure- 
ty, and  at  the  same  time  adequately  provided  for  the  safety 
of  the  estate.  This  measure  did  relieve  the  surety,  if  not 
fully  as  he  and  his  principal  wished,  yet  at  all  events  to 
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June  1843  the  extent  of  binding  the  sureties  in  the  new  bond  to  con. 
Governor  tribute  to  any  loss  he  might  thereafter  sustain  by  reason  of 
^       his  liability,  and  it  evidently  tended  to  place  the  estate  more 
owan.    gQ-g^^j^jiy  ^m  Qf  clanger. 

Another  objection  was  taken,  that  if  the  Court  had  not  ju- 
risdiction to  receive  this  bond  under  our  statutes,  and  if  it 
could  be  regarded  as  a  voluntarj/  bond  binding  upon  the 
parties  at  common  law,  then  the  action  was  wrongfully 
brought  in  the  name  of  the  successor  of  the  Governor  — 
But  as  we  hold  that  the  Court  did  act  within  its  prescribed 
jurisdiction,  this  objection  necessarily  fails. 

The  judgment  of  the  Superior  Court  must  be  reversed 
and  judgment  entered  for  the  plaintiff,  according  to  the  agree- 
ment of  the  parties. 


Per  Curiam.  Judgment  below  reversed  and 

judgment  for  the  plaintiff. 
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JAMES  MOORE  vs.  JAMES  TUCKER. 

Where,  upon  the  dishonor  of  a  bill   of  exchange  or  promissory  note,  the  en-  June  1 843 

dorsee  has  neglected  to  give  the  proper  notice,  the  drawer  or  endorser  of  the 

bill  or  endorser  of  the  note  will  still  be  liable,  if,  aflei  a  knowledge  of  all 
the  facts,  which  in  law  would  have  discharged  him,  he  promises  to  pay  the 
bill  or  note. 

Appeal  from  the  Superior  Court  of  Law  of  Surry  County, 
at  Spring  Term,  1843,  his  Honor  Judge  Dick,  presiding. 

This  was  an  action  of  assumpsit,  in  which  the  plaintiff 
declared  in  three  counts,  1st.  for  the  price  of  a  slave;  2dly, 
on  a  written  assumpsit  by  endorsing  a  bond  in  the  words 
and  signatures  following,  to-wit :  "  One  day  after  date  I  pro- 
mise to  pay  James  Tucker,  three  hundred  dollars,  value  re- 
ceived.    Witness,  my  hand  and  seal.    Sept.  Idth,  1835. 

(Signed)  D.  WALKER.  [Seal.]" 

Endorsed  as  follows :  "I  assign  the  within  note  to  James 
Moore,  for  value  received.    Sept.  15th,  1835. 

(Signed)  JAMES  TUCKER." 

3d[y.  Upon  a  parol  assumpsit.  The  note  and  assignment 
were  admitted  ;  and  the  plaintiff  then  proved,  that  sometime 
previous  to  September,  1835,  in  Grayson  county,  in  the 
State  of  Virginia,  he  sold  a  negro  slave  to  the  defendant, 
who  lived  in  North  Carolina,  for  which  the  defendant  gave 
his  note ;  that  the  defendant  on  the  15Lh  of  September,  1835, 
in  the  State  of  Virginia,  assigned  to  the  plaintiff  the  above 
recited  bond  on  D.  Walker,  which  had  been  executed  in 
North  Carolina,  in  payment  of  the  note  he  had  before  given 
for  the  slave;  that  on  the  24th  of  October,  1837,  the  plain- 
tiff commenced  suit  in  Grayson  county,  Virginia,  on  the 
bond,  and  failed  to  make  his  debt — that  in   February  or 


Tucker. 
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June  1843  March^  1839,  he  presented  by  his  agent  a  transcript  of  the 
2^j^^,jg  record  of  the  suit  in  Virginia  to  the  defendant  in  North  Car- 
V  olina,  and  demanded  payment,  when  the  defendant  promis- 
ed to  pay  the  debt  by  giving  his  note  with  surety  at  six 
months,  which  was  agreed  to  by  the  plaintiff,  and  which  the 
defendant  afterwards  failed  to  do.  It  was  also  in  proof  that 
Walker,  the  maker  of  the  note,  remained  solvent  long  enough 
for  the  plaintiff  to  have  recovered  his  debt  fro^i  him,  but 
was  insolvent  at  the  time  of  the  promise.  The  Court  charg- 
ed the  jury,  that,  if  they  believed  the  testimony,  the  pluintiST 
was  entitled  to  recover.  The  jury  accordingly  rendered  a 
verdict  for  the  plaintiff,  and  judgment  being  given  thereon, 
the  defendant  appealed. 

Morehead  for  the  plaintiff.  • 

Boyien  for  ttie  defendant. 

Daniel,  J.  The  bond  was  indorsed  by  the  defendant  ia 
Virginia.  The  judge  instructed  the  jury,  that,  upon  the  ev- 
idence oflered  in  the  case,  the  plaintiff  was  entitled  to  reco- 
ver ;  and  we  agree  with  his  Honor.  It  is  certainly  true, 
that  the  consequence  of  not  duly  presenting  a  bill  or  note  is, 
that  all  the  antecedent  parties  are  discharged  from  their  lia- 
bility, whether  on  the  instrument  or  on  the  consideration  for 
which  it  was  given,  except  the  maker  of  a  note  or  bond  and 
the  acceptor  of  a  bill,  who  are  in  law  the  principal  debtors  on 
the  same.  I  Leigh's  Nisi  Prins,  442,  and  the  cases  there 
cited.  But  it  is  equally  true,  that,  as  the  rule,  requiring  no- 
tice to  be  given  in  a  reasonable  time  of  a  demand  and  refu- 
sal to  pay,  was  intended  for  the  benefit  of  the  party  entitled 
to  it,  that  party  may  waive  the  consequence  of  a  neglect  of 
giving  due  notice ;  and  the  waiver  may  be  either  express,  or 
inrplied  from  circumstances.  It  has  been  held  that  the  sub* 
sequent  promise  to  pay  the  debt,  when  the  promisor  had  full 
knowledge  of  all  the  facts,  which  in  law  would  have  dis- 
charged him,  will  dispense  with  proof  of  notice.  But  the 
promise  must  be  express,  unconditional  and'  unequivocal^  to 
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operate  as  a  waiver  of  due  notice  of  the  dishonor  of  a  bill.  Jun®  i843 
In  this  case  it  appeared,  that  an  express  promise  was  made 
by  the  defendant,  with  a  full  knowledge  of  all  the  facts, 
•which,  supposing  the  law  of  Virginia  to  be  the  same  as  ours, 
would  have  exonerated  him  from  liability  on  his  indorse- 
ment, and  he  is  liable  on  it.  See  all  the  cases  collected, 
Leigh's  N.  P.  456,  457.    The  judgment  must  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 


JAMES  WILIAMSON  &  CO.  vs,  WYATT  CANADAY. 

The  principal  is  bound  by  a  warranty  made  by  his  agent  in  the  sale  of  a  chat- 
tel. 

Where  in  an  action  for  a  breach  of  a  warranty,  that  a  slave  was  sound  at  the 
time  of  his  sale  by  the  defendant  to  the  plaintiff,  it  appeared  that  he  had  ta- 
ken the  infection  of  the  small  pox,  of  which  disease  he  soon  afterwards 
died — Hi  Id  that  it  was  not  error  in  the  Judge  to  tell  the  jury  that  they  might 
take  the  price  given  for  the  slave  as  a  measure  of  their  damages,  there  being 
no  objection  taken  to  this  instruction  on  the  trial,  the  slave  having  been  a 
total  loss  to  the  plaintiff  and  the  price,  without  any  evidence  to  the  contrar 
ry,  being  considered  the  market  value  of  the  slave. 

^or  was  it  error  in  the  Judge  to  inform  the  jury  that  in  such  a  case  they  might 
include,  in  their  assessment  of  damages,  interest  on  the  principal  sum. 

IVhere  the  damages  recovered  in  the  court  below  exceeded  the  damages  laid 
in  Che  writ  and  declaration,  and  the  variance  was  not  discovered  in  that 
court  but  the  defendant  here  insisted  upon  it  on  a  motion  in  arrest  of  judg- 
ment, the  court  permitted  the  plaintiff  to  amend  the  record  by  striking  out 
the  excess  of  damages  in  the  verdict,  upon  his  paying  the  costs  of  the  «ppeal. 

The  case  of  Grist  v  Hodges,  3  Dev.  198,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Granville  coun- 
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June  1843  ty,  at  Spring  Terra,  1813,  his  Honor  Judge  Rattle  pre- 
"wm^  siding. 

^y"  This  was  an  action  of  Assumpsit,  brought  upon  the  war- 

Cauaday.  ranty  of  Soundness  contained  in  the  following  bill  of  sale,  to 
wit :  "  1836,  December  the  2d.     Received  of  James  Wil- 
liamson and  Co.  twenty  two  hundred  dollars  in  full  for  two 
negro  men,  Ephraim,  a  blacksmith;  about  32  years  old,  and 
James,  about  thirty-three  years  old,  which  negroes  I  warrant 
sound,  healthy  and  free  from  all  claims — afld  I  further  bind 
myself  to  ever  warrant  and  defend  a  good  and  lawful  right 
and  title  for  and  to  the  said  negroes,  unto   the  said  James 
Williamson  and  Co.  and  their  heirs  forever.     Given  under 
my  hand  the  date  above  written.    John  S.  Butler  for  Wy. 
Canaday,"  which  bill  of  sale  was  duly  attested,  proved  and 
registered.     The  breach  alleged  was,  that  the  negro  Ephra- 
im mentioned  in  the  said  bill  of  sale,  was,  at  the  time  of  the 
sale,  infected  with  the  small  pox,  of  which  disease  he  soon 
after  died,  and  the  plaintiff  claimed  as  damages  therelor  the 
whole  price  paid  for  the  said  negro,  with  interest  on  the  same 
to  the  time  of  the  trial.     Upon  the  trial  it  was  admitted  that 
Butler,  who  sold  tlie  negro  and  gave  the  bill  of  sale  was  the 
agent  of  the  defendant  Canaday  and  sold  the  slave  as  his 
agont ;  but  it  was  contended  that  the  suit  could  not  be  main- 
tained against  the  principal  upon  the  warranty  contained  in 
the  instrument  produced.     The  court  instructed  the  jury, 
that  the  action  agoirist  the  principal  was  proper,  and  that,  in 
assessing  the  plaintiff's  damages,  if  they  found  that  the  slave 
was  infected  with  the  Altai  disorder,  of  which  he  died,  at  the 
time  of  the  sale,  they  might  give  the  sum  paid  as  the  price 
of  the  negro,  with  interest  thereon  to  the  time  of  the  trial. 
No  exception  was  made  at  the  time  to  the  charge  in  relation 
to  interest,  nor  was  any  specific  instruction  prayed  on   that 
point.     The  jury  returned  a  verdict  for  the  plaintiffs,  in 
which  they  gave  as  damages  the  price  paid  for  the  slave, 
with  interest  to  the  time  of  the  trial.     A  new  trial  was  mov- 
ed for,  upon  the  ground   tfken  at  the  trial,  that  the  action 
could  not  be  maintained  against  the  defendant,  and  also  up- 
on the  ground  that  the  court  had  misdirected  the  jury  upon 
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the  question  of  the  allowance  of  interest   in  assessing  the  J«ne  i843 
plaintiff's  damages.     The  moHon  was  overrnled,  and,  jiulg-  "vvTijiam. 
ment  liaving  been  rendered  pursuant  to  the  verdict,  the  de-      s<  n 
fendant  appealed.  €anlday. 

Graham  and  Iredell  for  the  plaintiffs. 

Badger,  Haywood  and  Saunders  for  the  defendant. 

RuEFiN,  C.  J.  The  objection  that  the  action  would  not 
lie  against  the  defendant  has  been  abandoned  in  this  court; 
and  we  need  say  no  more  on  it,  than  that,  as  we  think,  it 
was  properly  abandoned.  The  bill  of  sale  is  not  under  seal, 
nor  in  the  name  oi  the  agent,  and  is  in  law  the  contract  ot 
the  principal. 

Several  other  objections,  however,  have  been  taken.  The 
first  is,  that  the  court  erred  in  stating  the  price  given  for  the 
slave  to  be  the  measure  of  damages  ;  whereas  it  is  the  dif- 
ference between  the  sum  paid,  and  the  real  value  in  the  state 
in  which  the  negro  was.  We  believe  the  rule,  as  thus  stated, 
is  correctly  expressed.  Nevertheless  the  court  is  of  opinion, 
that  the  judgment  cannot  be  reversed  on  that  ground.  It  is 
apparent  that  the  slave  was  a  total  loss  to  the  plaintiff;  and 
that  the  case  was  so  treated  by  all  parties  on  the  trial.  The 
direction  to  the  jury  to  give  the  full  price  or  value  is  based 
upon  the  hypothesis,  that  the  slave  died  of  the  small  pox, 
existing  at  the  time  of  the  sale  ;  from  which  it  followed  al- 
most necessarily  that  the  slave  had  been  of  no  value  to  the 
purchaser.  For  the  judge  and  jury  are  both  entitled  to  the 
small  portion  of  common  sense  needed  to  know,  that  a  slave, 
who  died  of  small  pox,  was  of  no  actual  value  between  the 
infection  and  the  fatal  termination.  It  is  a  disease  of  steady 
continuance  and  rapid  progress,  which  disables  the  patient 
from  labor,  and  makes  the  necessary  attention  to  him  both 
troublesome  and  dangerous.  But  it  was  insisted  that,  dis- 
eased as  he  was,  he  was  worth  something  when  sold,  for  ma- 
ny recover  from  the  small  pox,  and  there  are  persons  who 
might  give  a  considerable  sum  for  a  slave  infected  with  that 
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June  1843  disease.  If  the  plaintiffs  had  sold  the  negro  as  diseased,  and 
William-  thereby  diminished  their  loss,  the  defendant  would  have 
son  ]yQQ^  perhaps  entitled  to  a  corresponding  diminution  of  tlie 
Canaday.  damages.  But  there  was  no  such  suggestion.  The  negro 
died  the  plaintiffs',  and  was  their  loss  ;  and  we  are  clearly  of 
opinion,  that  they  are,  upon  no  principle,  bound  to  account 
for  any  supposed  price,  which  some  persons  might  possibly 
have  been  willing  to  give  for  a  slave  in  that  condition.  The 
purchasers  were  entitled  to  keep  him  ;  and,  if  he  was  not  of 
the  qualities  warranted,  they  were  entitled  to  recover  the 
damages  actually  sustained  by  them  by  reason  of  his  un- 
soundness, which,  in  this  case,  amounted  to  the  whole  value 
of  the  negro,  as  ha^  been  already  shewn,  and  was  so  consid- 
ered on  the  trial.  But  it  was  further  urged,  that  the  price 
given  may  have  been  more  than  his  value,  if  he  had  been 
sound  ;  and  that  the  plaintiffs  have  only  a  right  to  have  the 
negro  made  good  to  him,  as  sold  to  him.  But,  generally 
speaking,  we  believe  that  the  prices  given  for  property  of 
this  description  may  be  safely  taken  to  be  the  fair  market 
value,  nothing  appearing  to  the  reverse.  And,  in  this  case, 
it  was  so  assumed  by  every  body;  and  the  defendant  gave  no 
evidence  that  the  value  was  less  than  the  price.  But,  be- 
sides these  particular  answers  to  the  objections,  there  is  a 
general  one;  which  is,  that  the  defendant  did  not  except  to 
this  part  of  the  instruction,  and  therefore  we  must  take  it, 
that  he  was  satisfied  with  it.  It  may,  indeed,  have  been  fa- 
vorable to  him;  as  upon  other  evidence  that  may  have  been 
given,  it  may  have  appeared,  that  the  value  of  the  negro,  if 
sound,  would  have  been  more  than  the  price. 

Upon  the  question  of  interest,  we  do  not  see  that  it  was 
wrong  for  the  jury,  in  their  discretion,  to  consider  the  use  of 
the  money  as  a  part  of  the  plaintiffs'  loss,  as  is  oflen  done  in 
trover ;  and  the  court  informed  them  they  might,  and  not 
that  they  were  bound  to.  give  interest  from  the  sale.  But 
however  that  may  be,  under  another  objection  of  the  defend- 
ant, the  plaintiffs  have  found  themselves  nnder  the  necessity 
of  giving  up  a  larger  sum  than  the  amount  of  that  part  of 
the  interest  complained  of.    The  objection  can  go  only  to 
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interest  for  the  time  prior  to  notice  that  the  plaintiffs  looked  «^une  1843 
to  the  defendant  for  payment,  when  the  latter  bad  an  oppor-  wiiiiam- 
tunity  of  making  payment,  and  was  placed  in  default.     But      ^^ 
the  plaintiffs  have  been  obliged,  for  another  reason,  to  remit  Canadsy. 
$144 ;  which  exceeds  the  interest  accrued  between  tlui  sale 
and  the  commencement  of  this  suit,  and  thus  puts  this  ob- 
jection out  of  the  case. 

On  the  part  of  the  defendant  a  motion  was  then  made  in 
this  court  for  arrest  of  judgment,  upon  a  s;round  which  was 
overlooked  in  the  Superior  Court ;  and  tkat  is,  that  the  dam- 
ages assessed  exceed  those  laid  in  the  writ  and  declaration. 
To  meet  this  objection,  the  plaintiffs  offer  to  remit  the  ex- 
cess, and  pray  that  the  judgment  may  be  affirmed  for  the  less 
sum  claimed  in  the  declaration.  In  Grist  v  Hodges,  3 
Dev.  198,  the  court  allowed  an  amendment  by  increasing 
the  damages  demanded,  but  required  the  plaintiff  to  pay  all 
the  costs,  because,  after  doing  so,  he  was  much  a  gainer  by 
the  amendment.  But  in  this  case  the  costs  exceed  the  dif- 
ference between  the  sums  laid  and  assessed  respectively ; 
and  therefore  the  plaintiffs  do  not  move  to  amend  the  writ, 
but  to  remit  a  part  of  their  damages.  We  find  the  practice 
well  established  in  England  in  such  a  case,  to  allow  the 
plaintiff  to  enter  a  remittiiur  in  the  court  below  after  error 
brought  and  errors  assigned,  and  then  have  the  transcript  in 
the  Court  of  Errors  made  conformable,  upon  payment  of 
the  costs  of  the  writ  of  error  up  to  tlie  time  of  the  amend- 
ment made.  It  would  be,  of  course,  in  our  Superior  Courts 
to  allow  the  plaintiffs  to  remit;  but  it  is  not  necessary  to 
send  them  there  for  that  purpose,  because  the  statute  au- 
thorizes the  amendment  to  be  made  tie  re  at  once,  upon  such 
terms  as  the  court  may  deem  right.  We  think  it  must  be 
on  the  payment  of  the  costs  in  this  court,  which  is  accord- 
ing to  the  rule  in  England.  Without  the  amendment  the 
judgment  would  be  reversed,  and  this  defect  may  have  led 
the  other  party  to  appeal.  But  we  do  not  think  the  plain- 
tiffs ought  to  pay  more  than  the  costs  of  this  court ;  for  it 
is  enons[h  that  the  defendant  gels  clear  of  a  part  of  the  dam- 
ages.    Therefore,  after  the  amendment,  the  judgment  will 
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Jane  1843  be  affirmed  for  the  damages  laid  in  the  declaration  and  the 
costs  of  the  court  below. 


Per  Curiam.  Plaintiffs  allowed  to  amend 

on  payment  of  the  costs  of 
this  court,  and  then  judg- 
ment in  their  favor. 


STATE  vs.  BRAXTON  LANGPORD. 


1 


An  indictment,  which  charged  that  A.  B .  did  construct  and  use  a  public  gaming 
place  in  the  town  of  H  •,  in  the  county  of  H.,  at  which  a  game  of  chance 
was  played,  and  that  the  defendant  at  the  said  town  of  H.  did  play  at  the 
said  game, ''  and  did  then  and  there  bet  money  with  the  said  A.  B.  at  and 
upon  the  said  game"  is  not  good.  It  does  not  sufficiently  charge  that  the 
playing  and  betting  by  the  defendant  Were  at  any  public  gaming  place.  The 
words  **  then  and  there"  have  reference  only  to  the  time  and  to  the  venue, 
the  county  of  H.,  and  not  to  the  public  place  of  gaming  before  mentioned. 

Appeal  from  the  Superior  Court  of  Law  of  Henderson 
County,  at  Spring  Term,  1843,  his  Honor  Judge  Nash 
presiding. 

The  defendant  was  tried  upon  the  following  indictment, 
to  wit : 
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"State  of  North  Carolina,  )         Superior  Court  of  Law     Jwn«  1843 
Henderson  county.         \  ^^'        Spring  Term,  1843.  ^^^ 

The  jurors  for  the  State  upon  their  oaths  present  that  r  \  a 
Amos  Dickson,  late  of  the  said  county  orf  Henderson,  on 
the  20th  day  of  July,  A.  D.  1842,  unlawfully  did  construct 
and  use  a  public  gaming  place  in  the  town  of  Henderson- 
ville,  in  the  county  aforesaid,  at  which  a  game  ot  chance 
was  played,  called  Chuckaluck,  at  which  game  of  chance 
money  was  bet,  and  that  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  one  Braxton  Langford,  late  of  the  said  coun- 
ty, with  force  and  arms,  at  Henderson  ville,  in  the  county 
aforesaid,  unlawfully  did  play  at  the  said  game  of  chance, 
commonly  called  Chuckaluck,  and  did  then  and  there  bet 
money  with  the  said  Amos  Dickson,  at  and  upon  the  said 
game  of  chance,  called  Chuckaluck,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  State." 

On  the  trial,  it  was  proved  that  a  man  by  the  name  of 
Dixon,  carried  about  with  him  a  box  with  three  dice,  and  a 
paper,  on  which  were  marked  in  a  circle  six  numbers,  upon 
which  was  played  the  game  called  Chuckaluck;  that  the 
game  was  played  by  the  paper  being  placed  on  a  board,  bar- 
rel, stump  or  whatever  else  would  serve  torestitorx;  the 
person  gambling  selects  his  number  on  the  paper,  and  the 
dice  were  thrown  on  the  table  by  the  proprietor.  Dixon.  If 
the  numbers  on  the  dice,  when  thrown,  presented  on  their 
upper  surface  the  number  selected,  the  proprietor  lost;  if 
not,  he  won.  Any  number  of  persons  might,  at  the  same 
time,^bet  on  the  game.  It  was  further  proved,  that,  at  the 
Spring  Term,  1842,  of  the  Superior  Court  of  Henderson 
county,  the  said  Dixon  had  his  paper  on  a  board  in  the  pub- 
lic court  yard,  when  he  and  the  defendant  played  for  money 
at  the  game  mentioned.  The  paper  was  not  affixed  to  the 
board,  nor  was  all  the  gambling  done  at  one  spot  in  the 
courtyard.  But  the  said  Dixon  would  move  about,  and, 
whenever  he  could  get  a  crowd,  and  persons  to  gamble  with, 
use  his  paper  and  his  dice.    It  was  further  proved,  that,  at 
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Juno  1843  the  time  the  defendant  gambled  with  Diron,  other  persons 
Slate     ^*so  played.    It  was  objected  by  the  defendant's  counsel  that 
V       this  was  not  gambling  within  the  meaning  of  the  act  of  As- 
sembly. 

The  court  instructed  the  jury  that  under  the  evidence  the 
defendant  was  guilty.    The  jury  returned  their  verdict  ac- 
cotdingly,  and  a  motion  for  a  new  trial  having  been  over- 
ruled, and  judgment  pronounced  against  the  defendant,  he 
'  appealed. 

Attorney  General  for  the  State. 
No  counsel  for  the  defendant. 


Daniel,  J.  The  Statute,  Rev.  Stat.  ch.  34,  sec.  68,  de- 
clares, that  each  and  every  person,  who  shall  construct, 
erect,  keep  up  or  use  any  public  gaming  table  or  place  where 
games  of  chance  shall  be  played,  shall  be  subject  to  indict- 
ment. And  each  and  every  person,  who  shall  play  at  any 
of  the  gaming  tables  forbidden  by  this  act,  or  any  game  of 
chance,  and  bet  any  money  or  property,  shall  be  guilty  of  a 
misdemeanor.  We  concur  in  the  opinion  expressed  by  the 
judge  on  the  trial,  but  find  that  the  indictment  is  defective. 
It  charges  Ihnt  the  defendant  did  play  at  a  game  of  chance, 
and  that  he  did  bet  money  with  Dickson  upon  the  said  game 
of  chance.  But  he  is  not  charged  with  doing  these  acts  at 
any  public  gaming  place.  The  indictment  states,  that 
Dickson  had  constructed  and  used  a  public  gaming  pZoce, 
but  it  does  not  state  that  the  betting  of  the  money  by  the  de- 
fendant with  Dickson  on  the  said  game  at  chance,  was  at 
the  said  public  gaming  place,  so  constructed  by  Dickson  in 
the  town  of  Henderson ville.  JV*on  constat,  but  that  the  bet- 
ting at  the  said  game  of  chance,  charged  in  this  indictment, 
might  have  been  in  the  town  of  Henderson  ville,  but  not  at  a 
public  gaming  table,  nor  at  the  place  charged  in  the  bill  to 
have  been  constructed  and  used  by  Dickson  for  public  gam- 
bling.   The  words  "  then  and  there"  in  the  indictment  have 
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reference  only  to  the  venue^  (Henderson  county,)  and  not  to  June  i843 
the  public  place  of  gaming  in  the  town  of  Hendersonville 
constructed  by  Dickson.     The  indictment  does  not  describe 
with  certainty  such  facts,  as  in  law  make  an  offence  punish- 
able under  the  Statute.    The  judgment  roust  be  arrested. 

Per  Curiam.  Judgment  arrested. 


STATE  vs.  MILES  6RIGGS. 

It  is  a  good  defence  to  an  indictment  for  an  aaaault  and  battery,  that  the  de- 
fendant struck  the  prosecutor  to  prevent  his  taking  away  the  defendant's 
goods  and  chattels,  the  prosecutor  professing  to  seize  them  as  constable  by 
virtue  of  an  execution,  but  not  having  been  lawfully  appointed  a  constable. 

"Where  the  only  evidence  of  the  appointment  of  one  to  be  a  constable  was  an 
order  of  tne  County  Court  in  the  following  words :  *'  Ordered,  that  Q.  S. 
bo  appointed  Constable,  and  that  ho  enter  into  bond  in  the  sum  of  four 
thousand  dollars,  with  J.  O.  and  K.  P.,  his  sureties  ;*'  Held  that  this  was  a 
void  act  of  the  Court,  and  conferred  no  authority,  it  not  appearing  that  any 
case  existed  in  which  they  could  by  law  exercise  the  power  of  appointing  a 
Constable. 

It  is  not  necessary  that  tho  defendant  should  have  made  an  objection  to  the 
jn'osecutor's  authority,  at  the  time  the  assault  was  committed. 

Appeal  from  the  Superior  Court  of  Law  of  Gates  Coua- 
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« 

June  1843  ty,  at  Spring  T'^n)^  lS4b,  his  Honor  Judge  Pearson  presi- 
state     ding. 
V  The  defendant  was  indicted  and  tried  for  an  assault  and 


Briggs. 


battery  upon  the  prosecutor,  who  alleged  that  he  was  a  con- 
stable. The  facts  were,  that  the  prosecutor  had  a  writ  of 
fieri  facias  against  the  defendant,  issued  by  a  justice  of  the 
peace  of  Gates  county  to  any  lawful  officer  to  execute,  and 
under  the  said  execution  seized  the  goods  of  the  defendant, 
and  the  defendant  committed  the  assault  in  attempting  to  re- 
move the  goods  from  the  possession  of  the  prosecutor.  The 
appointment  of  the  prosecutor,  as  constable,  appeared  from 
the  records  of  the  County  Court  of  Gates,  to  be  in  ihe  fol- 
lowing  words,  to- wit :  "  Ordered  that  George  VV.  Smith  be 
appointed  constable,  and  that  he  enter  into  bond  in  the  sum 
of  four  thousand  dollajrs,  with  John  W.  Odom  and  K.  Par- 
ker, his  sureties."  Bond  was  given  accordingly,  and  nothing 
further  in  regard  to  his  appointment  appeared.  The  defend- 
ant then  insisted  that  the  said  Smith  was  not,  by  an  appoint- 
ment so  made,  invested  with  the  rights  and  powers  of  a 
constable,  and  that  he  had  no  right  to  seize  the  defendant's 
goods  by  virtue  ot  the  execution,  inasmuch  as  it  was  only 
directed  to  a  lawful  officer.  His  Honor  was  of  opinion, 
that  as  the  defendant  did  not,  at  the  time  the  assault  was 
committed,  insist  on  the  defective  appointment,  he  could  not 
now  take  the  objection.  The  defendant  was  convicted,  and 
a  new  trial  having  been  refused  and  judgment  pronounced 
lio[ninst  hio);  he  appealed  to  the  Supreme  Court. 

Attorney  General  lor  the  State. 
No  counsel  for  the  defendant. 

Daniel,  J.  If  it  was  necessary  to  prevent  the  prosecu- 
tor from  taking  or  carrying  away  from  the  piresence  of  the 
defendant  his  personal  property,  he  might  strike  in  defence 
of  the  same,  if  the  prosecutor  was  not  then  a  lawful  officer. 
To  make  the  defendant  criminal,  the  onus  lay  on  the  State, 
to  shew  that  the  prosecutor  was  at  the  time  a  lawful  officer. 
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and  armed  with  a  lawful  execution.  The  defendant  not  rais-  -^une  is43 
ing  the  objection  at  the  time,  in  our  opinion  mokes  no  differ-     state 
ence.      The  prosecutor  certainly  was  not  a  lawful  officer. —       y 
The  County  Court  of  Gates  had  no  general  authority  to  ap-      ^^ 
point  constables  for  the  county.    The  County  Court,  ^even 
justices  being  present,  may  appoint  a  constable,  if  any  of  the 
contingencies  happen,  which  are  mentioned  in  the  4th  sec>- 
tion  of  the  24th  ch.  of  the  Revised  Statutes.    The  record  of 
the  appointment  of  the  prosecutor  to  be  constable,  does  not 
shew  that  any  one  of  the  said  contingencies  or  evet>ts  had 
occurred  ;  and  there  was  no  parol  evidence,  if  competent, 
tending  to  supply  that  deficiency  in  the  record. 


Per  Curiam.  Judgment  reversed  and  n^w 

trial  ftwardcdv 
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CHARLES  R.  KINNEY,  ADM'R.  OP  GEORGE  FEREBEE  w.  WIL- 
LIAM ETHERIDGE,  ADM'R.  OF  EDWARD  SANDERS 

AND  OTHERS. 

June  1848  A  bond,  taken  by  a  Clerk  and  Master  of  a  Court  of  Equity  in  pursuanae  of 
— — —      an  order  of  the   Court,  and  made  payoble  to  him  and  his  successors  in  of- 
fice, must,  on  his  death,  be  sued  upon  in  the  name  of  his  personal  represen- 
tative, there  being  no  act  of  the  Legislature  requiring  bonds  to  be  made  pay- 
able to  him  and  his  niccessors  in  office. 

Appeal   from  the  Superior  Court  of  Law  of  Camden 
County,  at  Spring  Term,  1843,  his  Honor  Judge  Pearson 
,  presiding. 

This  was  an  action  of  debt  upon  two  notes  under  seal  for 
two  hundred  and  fifty  dollars  each,  payable  to  George  Fere- 
bee.  Clerk  and  Master  in  Equity  for  the  County  of  Camden, 
and  his  successors  in  office.  The  execution  of  the  notes 
was  not  denied.  The  defendant's  counsel  contended,  1st. 
That  the  suit  should  have  been  brouo;ht  in  the  name  of  the 
present  Clerk  and  Master,  and  could  not  be  sustained  in  the 
name  of  the  administrator  of  Ferebee ;  2dly,  That  the  notes 
had  been  paid  off  and  satisfied.  The  first  question  was  re- 
served. It  is  unnecessary  to  state  the  facts  relied  upon  in 
support  of  the  plea  of  payment,  as  the  Supreme  Court  gave 
no  opinion  on  the  judge's  instructions  upon  that  point.  The 
fury  found  a  verdict  for  the  plaintiff,  subject  to  the  question 
reserved.  Upon  that  question,  the  Court  was  of  opinion  that 
the  notes  being  taken  by  Ferebee  as  Clerk  and  Master,  un- 
der the  order  of  the  Court,  the  legal  title  did  not  vest  in  Fer- 
ebee as  an  individual,  but  vested  in  him  as  Clerk  and  Mas- 
ter, and  that,  upon  the  death  of  Ferebee,  these  notes  should 
have  remained  in  the  office  and  passed  to  his  successor,  and 
ihat  they  did  not  pass  to  his  administrator,  so  as  to  enable 
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him  to  bring  this  suit.    The  judge  therefore  set  aside  the  June  18^3 
verdict  and  directed  a  nonsuit  to  be  ei>tered,  and  the  plaintiff  Ferebee 
appealed. 


T 

Sandera. 


Kinney  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Daniel,  J.  The  bonds  were  executed,  payable  to  Pere- 
bee  as  Clerk  and  Master  in  Equity  for  the  County  of  Cam- 
den, and  his  successors  in  oflSce.  Oir  the  death  of  an  obli- 
gee, his  interest  vests  in  his  personal  representatives,  though 
not  included  in  the  terms  of  it.  A  bond  given  to  a  man  and 
his  successors,  on  his  death  belongs  to  and  is  to  be  sued  on 
by  his  executor  or  administrator,  unless  the  obligee  is  a  cor- 
poration sale.  In  England,  corporations  are  erected  either 
by  the  charier  of  the  King  or  by  act  of  parliament,  or  they 
exist  by  prescription.  In  this  State  they  are  created  only 
by  the  Legislature.  The  Legislature  has  heretofore  passed 
acts,  directing  bonds  in  certain  cases  to  be  made  payable  to 
persons  holding  certain  offices  and  to  their  successors  in  of- 
fice, as  to  the  Governor  and  his  successors,  the  Chairman  of 
the  County  Court  and  his  successors.  These  individuals 
then  became  sole  corporations,  by  force  of  the  acts  of  the 
Legislature,  tor  the  particular  object  contemplated,  and  a 
bond,  taken  in  pursuance  of  those  laws,  would  go  to  the  suc- 
cessor, and  not  to  the  executor,  of  the  obligee.  But  there 
is  no  act  of  the  Legislature,  which  directs  bonds  of  the  de-^ 
scription  of  those  mentioned  in  this  case,  to  be  made  paya- 
ble to  the  Clerk  and  Master  in  Equity,  and  his  successors.— ^^ 
The  bonds  in  this  ease  were  executed  to  the  Clerk  and  Mas- 
ter by  ail  order  of  the  Court  of  Equity,  but  that  order  could 
not  vest  in  the  successor  to  the  office  the  legal  right  to  sue 
on  the  bonds.  We  are  of  opinion  that  the  adminislrator  on- 
ly had  the  legal  right  to  sue  on  the  bonds.  Therefore,  the 
nonsuit  must  be  set  aside,  and  a  new  trial  granted. 

Per  Curiam.  Nonsuit  set  aside,  and  a  new 

trial  awarded, 
45 
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DEN  ON  DEMISE  OF  GREEN  B.  HUMPHRIES   w.   BERRYMAN 

HUMPHRIES. 

June  1843^^^^  &  person  is  put  in  possession    of  land    by  the   owner    without 
— —     any  agreement  for  rent,,  and  with  an  express  provision  that  he  shall 

leave  it  whenever  the  owner  may  require  him  to  do  so,  he  is  not  a  tenant 

from  year  to  year,  hut  stricty  a  tenant  at  will,  and  is  not  entitled  to  six 

months*  notice  to  quit. 
A  right  to  emblements  does  not  give  a  right  to  the  possession  or  an  estate  in 

the  lands,  but  only  the  privilege  of  ingress  and  egress,  as  iar  as  necessary  for 

due  attention  to  the  crop. 
The  cases  of  Love  v  Edmouaion,  1  Ired.  152,  and  Carscn  v  Baker,  4  Dev. 

2Wf  cited  and  approved.^ 

Appeal  from  the  Superior  Court  of  Law  of  Cleaveland 
County,  at  Spring  Term,  1843,  his  Honor  Judge  Nash  pre- 
siding. 

Oa  the  trial  of  this  ejectment  it  was  proved,  that  the  fa- 
ther ot  the  defendant  was  the  owner  of  the  land,  and  had 
put  the  defendant  in  possession,  with  an  express  agreement 
that  he  was  to  leave  it  whenever  the  father  should  require 
him  to  do  so.  There  was  no  promise  or  agreement  by  the 
father  to  give  the  land  to  the  defendant.  The  defendant  re- 
inained  in  possession  of  the  land  more  one  year,  and  made 
improvements  on  it.  The  father  became  dissatisfied  with 
the  defendant,  sold  the  land  to  the  lessor  of  the  plaintilT,  and 
conveyed  it  to  him  by  deed,  bearing  date  the  14th  of  Febru- 
ary, 1840.  In  the  latter  of  the  Spring,  or  first  of  the  Sum- 
mer of  the  same  year,  he  gave  the  defendant  notice  to  leave 
the  land,  and,  the  latter  not  doing  so,  this  action  was  brought 
in  August,  returnable  to  the  Fall  Term,  1840,  of  the  Supe- 
rior Court.  It  was  urged  on  the  part  of  the  defendant,  that 
he  v^as  a  tenant  from  year  to  year  or  at  will,  and  entitled  to 
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six  months'  notice.    The  Court  instracted  the  jary,  that  the  June  i843 
defendant  Mras  not  a  tenant,  but  a  mere  occupant,  and  not  ]|^~j[^ 
entitled  to  six  month's  notice.    The  jury  found  a  verdict  tor       ▼ 
the  plaintiff,  and  judgment  being  rendered  pursuant  thereto,    ^°^   ^ 
the  defendant  appealed. 


Hoke  for  the  plaintiff,  cited  3  Dev. 

414.  1  Dev.  &  Bat.  507.     Love  v 

Edmonson,  1  Ired.  152.  4  Taunt.  128.  5  Barn  &.  Aid. 
604.  1  Dow.  <fc  Ry.  272.  3  Camp.  510.  2  Blac.  Rep. 
1173.  Co.  Lit.  55.  a.  note  3.  11  Ves.  391.  16  Ves.  57, 
262. 

Caldwell  for  the  defendant. 

RupFiN,  C.  J.  It  is  true  that  every  occupation  of  laud 
under  another  is,  in  modern  times,  from  considerations  of 
policy,  prima  facie  deenied  a  tenancy  from  year  to  year. — 
But  it  is  clear,  that,  while  the  owner  is  thus  under  the  neces- 
sity of  shewing  the  particular  terms  of  the  contract  under 
which  the  occupation  arose,  he  may  shew  that  it  was  not  a 
tenancy  from  year  to  year,  but  strictly  a  tenancy  at  will,  or 
any  other  tenancy  to  be  determined  at  a  particular  time  or 
upon  a  particular  event  by  the  express  agreement  of  the  par- 
ties; and  by  that  means  avoid  the  necessity  of  giving  six 
months*  notice  to  quit.  Thus,  one  let  into  possession  upon 
a  contract  of  sale,  is  but  a  tenant  at  will,  strictly  so  called. 
Love  V  ESknonstony  1  Ired.  Rep.  152.  In  like  manner,  one 
entering  under  a  valuntary  promise  of  the  owner  to  convey, 
is  not  tenant  from  year  to  year.  Carson  v  Baker,  4  Dev. 
220.  And  those  persons,  it  was  held,  were  entitled,  before 
being  sued,  to  notice  to  quit  for  the  purpose  of  determining 
the  lawfulness  of  their  possession,  but  were  not  entitled  to 
six  months'  notice.  So,  it  would  seem,  it  must  be  in  every 
case  in  which  the  parties  contract  for  a  less  notice  than  six 
months,  or  agree  that  there  need  not  beany  notice,  or  the  oc- 
cupation is  not  referable  to  a  year  or  any  particular  part  of 
the  year,  but  is  referred  expressly  to  the  determination  of 
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June  L843  one  OF  both  of  the  parties.      Richardson  v  Longridge^  4 

Humphries  Taunt,  128.    5  Bara  <fc  Aid.  604.      1  Dow.  &  Rjr.  272.— 

^,  .    Here  the  case  states  that  the  father  put  the  son  into  posses- 

"^^^"**sion,  without  an  agreement  lor  tent,  and  with  an  express 

provision,  that  the  latter  should  leave  it  "  whenever"  the 

former  should  require,  and  not  at  the  end  of  any  year  that 

the  father  might  require.      It  seems  to  us,  that  there  could 

Tiot  be  a  plainer  common  law  tenancy  at  will,  nor  a  more 

distinct  renunciation  of  the  right  to  six  months'  notice. 

As  to  the  argument,  that  the  defendant's  right  to  the  em- 
blements should  prevent  the  turning  him  out  in  August, 
when  a  growing  crop  might  need  cultivation  and  saving ; 
the  answer  is,  that  the  right  to  the  emblements  does  not  give 
a  right  to  the  possession  or  an  estate  in  the  land,  but  only 
the  privilege  of  ingress  and  egress,  as  far  as  necessary,  for 
(due  attention  to  the  crop. 

^Eja  CufiiAM.  Judgment  affirmed. 
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WILLIAM  HUNT  vs.  JAMES  C.  STEVENS. 

Money  in  the  hands  of  the  clerk  of  a  court  by  virtae  of  his  office  cannot  be  June  1843 

attached. 
The  cases  of  Alston  v  Clay,  2  Hay.  171,  and  Overton  v   Hill,  1  Murph.  47, 

cited  and  approved. 

Appeal  from  the  Superior  Court  of  Nash  county,  at 
Spring  Term,  1843,  his  Honor  Judge  Manly  presiding. 

This  was  a  proceeding  by  original  attachment.  B.  H. 
Blount,  the  clerk  of  the  Superior  court  of  Nash  county,  was 
summoned  as  a  garnishee,  and  stated  in  his  garnishment  the 
amount  of  moQey  he  had  in  his  office  as  clerk,  which  appa- 
rently belonged  to  the  defendant.  The  plaintiff  moved  the 
court  that  the  money  thus  held  by  the  clerk  be  condemned  to 
the  satisfaction  of  his  demand.  The  court  refused  this  mo- 
tion, upon  the  ground  that  funds  in  his  hands,  in  his  official 
capacity,  were  not  liable  to  be  attached :  from  which  deci- 
sion the  plaintiff  appealed. 

No  counsel  for  the  plaintiff. 
B'  F.  Moore  for  the  defendant. 


Daniel,  J.  We  think  the  opinion  of  the  court  below 
correct.  It  has  been  repeatedly  deecided  that  money  in  the 
hands  of  a  sheriff,  raised  by  execution,  or  moneys  in  the 
hands  of  a  clerk  of  a  court  by  virtue  of  his  office  cannot  be 
attached.  Alston  ^  Co.  v  C/ay,  2  Hay.  171.  Overton  v 
Uill^  1  Mur.  47.    The  court,  and  not  these  officers,  is  th# 
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June  1843  proper  judge  to  whom  such  moneys  belong.    Tbe  judgment 
must  be  affirmed, 


Per  Curiam.  Judgment  affirmed. 


BOOKER  T.  LILLARD  w   JOHN  M.  REYNOLDS. 

Where  a  testator  bequeathed  as  follows :  *'  I  lend  to  my  daughter  B.  G.  one 
negro  woman  and  her  increase  that  she  may  hereafter  haire/'  held  that  this 
bequest  was  not  void  for  uncertainty,  but  that  the  legatee,  in  order  to  iden- 
tify the  woman,  might  show  that  the  testator  had  bequeathed  all  the  negro 
women  he  had,  except  one,  specifically  by  name  to  other  legatees,  and  held 
that  this  one,  not  named  in  the  will,  passed  under  this  bequest. 

Where  one,  who  claimed  a  specific  legacy,  was  permitted  by  the  executor  (o 
take  it  into  possession,  upon  an  agreement  that  if  it  should  be  deci- 
ded he  was  not  entitled  to  it,  it  should  be  returned  to  the  executor — 
Held  that  this  was  a  sufficient  assent  to  the  legacy,  it  being  a/terwards  de- 
termined that  the  claimant  was  entitled  under  the  will  to  the  legacy  claimed. 

The  cases  of  Covington  v  McEnUre,  2  Ired.  £q.  316,  and  Swain  v  Ratcoe^ 
3  Ired.  Rep.  200,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Rockingham 
county,  at  Spring  Term,  1843,  his  Honor  Judge  Battls 
presiding. 

This  was  an  action  of  detinue  to  recover  a  slave  named 
Julina.     The  plaintiff  claimed  title  under  the  following 
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clause  of  the  will  of  Daniel  Ellington,  "  I  lend  to  my  daugh-  ^^^  ^^^3 
ter  Betsey  S.  Guerant,  one  negro  woman  and  her  increase  miard 
that  she  may  hereafter  have,  one  negro  girl  named  Jinny,  ^ 
during  her  life,  and  after  her  death,  I  give  them  and  their  ^*y"^^*' 
increase  to  be  equally  divided  amongst  the  heirs  of  her  body 
lawfully  begotten."  It  was  admitted  by  the  parties,  that  the 
slave  in  controversy  is  one  of  the  children  of  a  slave  by  the 
name  of  Tabby — that  Tabby  was  the  daughter  of  a  woman 
by  the  name  of  Sylvia,  and  was  born  between  the  making  of 
the  will  and  the  death  of  the  testator,  Daniel  Ellington — 
that  the  testator  owned  the  woman  Sylvia  at  the  time  of  ma- 
king his  will,  and  up  to  his  death.  It  was  further  admitted 
that  the  plaintiff  is  entitled,  as  one  of  the  children  of  Bet- 
sey S.  Guerant,  whatever  that  interest  may  be,  and,  if  enti- 
tled to  recover,  the  suit  is  properly  brought.  The  defendant 
admitted  possession  of  the  slave,  claiming  under  a  purchase  at 
a  sale  under  an  execution  against  Thos.  P.  Guerant,  husband 
of  the  said  Betsey,  which  issued  in  February,  1841.  The 
plaintiff  proved  that  Daniel  Ellington  made  his  will  at  the 
time  it  bears  date,  and  died  about  the  first  of  November, 
1813;  that  his  will  was  proved  at  Rockingham  County 
Court,  November  Term,  1813,  when  his  executor,  John  El- 
lington, qualified,  and  that  the  slave  Tabby  was  born  on 
the  2Sth  of  April,  1811.  It  was  also  proved  that  Betsey  S. 
Guerant  died  in  1838.  The  defendant  insisted  that  the  be- 
quest was  void  for  uncertainty ;  that  the  limitation  over  was 
too  remote,  and  that  the  same  was  barred  by  a  sale  of  negro 
slave  Tabby,  made  by  the  executor,  John  Ellington,  to 
Thomas  P.  Guerant,  on  the  20th  day  of  October,  1814. 
The  plaintiff  proposed  to  shew  by  parol,  that  the  negro  wo- 
man Sylvia,  though  not  named  in  the  will,  was  the  slave  in- 
tended to  pass  to  Betsey  S.  Guerant  under  said  testator's  will, 
by  shewing  the  condition  of  the  testator's  estate  at  the  time 
ot  his  death.  To  the  introduction  of  this  evidence  the  de- 
fendant objected,  but  the  court  ruled  it  to  be  admissible. 
The  plaintiff  then  introduced  as  a  witness  the  said  Thomas 
P.  (Guerant,  the  court  overruling  an  objection  to  his  compe- 
tency) who  testified,  that,  with  the  consent  of  the  executor, 
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June  1843  he  took  possesion  of  the  negro  girl  Sylvia  and  her  child  Tab- 

i"Liiiaid~~  ^y^  ^  short  time  after  the  testator's  death,  and  kept  possession 

V       of  the  slave  Tabby  up  to  the  death  of  his  wife  Betsey,  in 

yno  8.  jggg — ^j^^j  j^^  j^^j  l^^j  possession  of  Sylvia  in  the  lifetime 

of  the  testator,  but  that  he  returned  her  to  the  testator  some 
two  years  before  his  death  and  received  another  slave,  Violet, 
mentioned  in  the  will,  in  her  stead — that  this  was  done  be- 
cause Sylvia  commenced  breeding — that  Violet  was  in  his 
possession  at  the  testator's  death,  and  that  Sylvia  and  her 
child  Tabby  were  the  only  slaves  owned  by  the  testator  at 
bis  death,  which  were  not  bequeathed  by  name  in  his  will. 
This  witness,  on  cross-examination,  testified  that  it  was  de- 
nied by  one  of  the  legatees  that  he  could  take  the  slave  Tabby 
under  the  will — that  whether  there  was  any  dispute  about 
her,  when  he  first  took  possession  of  her,  he  did  not  recollect, 
or  whether  he  took  possession  under  any  special  agreement 
he  did  not  recollect — but  he  did  recollect  that  his  right  to 
this  negro  Tabby  was  disputed  after  he  got  possession — that, 
after  the  assent  above  spoken  of,  he  and  the  executor  came 
to  an  agreement  that  he  might  keep  possession  of  Tabby  un- 
til the  opinion  of  certain  counsel  could  be  had — that  consid- 
erable time  elapsed  before  the  opinion  was  had — that  they, 
under  the  advice  of  counsel,  concluded  that,  to  satisfy  the 
other  legatees  claiming  an  interest  in  Tabby,  the  executor 
should  sell  her  at  public  auction — that,  before  the  sale,  ho 
came  to  a  private  understanding  with  all  the  nine  legatees 
except  one.  Paschal  Ellington,  that  he  should  have  their 
shares  at  the  sum  of  ten  dollars  each — that  the  slave  was 
advertised,  and  he  and  several  persons  bid — that  the  execu- 
tor bid  for  him  at  his  request,  and  the  slave  was  knocked  oflf 
to  him  at  the  sum  of  $136  50;  but  that  it  was  then  men- 
tioned and  declared  by  the  executor  that  he  bought  for  the 
witness,  and  the  executor  so  returned  it  iti  his  account  of 
sales — that  this  sale  was  in  October,  1814,  when  the  execu- 
tor also  sold  some  small  articles  of  personal  property  belong- 
ing to  the  estate— that  he,  the  witness,  paid  all  the  legatees, 
except  P.  Ellington,  ten  dollars  each,  and  they  gave  to  the  ex- 
ecutor their  receipts  in  full  for  their  sb^ire  of  the  purchase 


r 


OP  NORTH  CAROLINA.  369 

money — that  he  also  gare  a  receipt  to  the  executor  for  his  Jun«  ^843 
share — but  that  he  paid  the  amount  of  the  purchase  money   Lillard 
due  to  P.  Ellington  to  the  executor,  $15  16,  who  paid  it  and       ^ 
took  PaschaPs  receipt  therefor.    This  witness  also  proved,    *^^ 
that  after  his  wife's  deati)  he  sold  Tabby  to  his  son  Johni 
one  ot  the  tenants  in  remainder — that  he  did  so,  under  the 
belief  that  he  had  a  right — that  John  sold  her  to  another, 
but,  when  the  other  children  put  up  their  claim  John  got  her 
back  and  had  her  divided  with  the  other  slaves,  the  issue  of 
Sylvia.    The  plaintiff  also  read  the  inventory  of  the  execu- 
tor, in  which,  among  other  things,  he  says  <^one  negro  girl 
named  Tabby,  in  the  possession  of  Thomas  P.  Guerant, 
which  I  have  a  bond  from  said  Guerant  to  deh'ver  me  the 
said  negro,  provided  said  Tabby  does  not  belong  to  said 
Guerant." 

For  the  defendant  Paschal  Elliott  testified,  that  shortly 
after  the  testator's  death  all  the  legatees  were  present,  whea 
the  testator's  will  was  opened — ^that  ho  disputed  Guerant's 
right  to  take  Tabby  under  the  will — ^that  Guerant  took  the 
child  Tabby  home  with  the  mother  Sylvia  some  time  after 
the  testator's  death,  whether  before  or  after  the  will  was 
proved  he  did  not  recollect,  under  an  agreement  with  the 
executor,  that,  if  counsel  declared  he  was  not  entitled  to 
her,  she  was  to  be  returned — that  she  was  sold  by  the  exec- 
utor at  auction,  in  October,  1814 — that  several  persons  bid 
at  the  sale — and  she  was  bid  off  to  Guerant — ^thatsome  time 
thereafter  the  executor  paid  him  his  share  of  the  purchase 
money,  when  he  gave  him  his  receipt  therefor  as  for  a  part 
of  the  estate  of  the  testator.  He  also  testified  to  similar  re- 
ceipts given  by  the  other  legatees,  including  Guerant.  The 
defendant  also  shewed  by  an  account  of  sales  returned  by 
the  executor  at  November  Term,  1814,  that  he  had  charged 
himself  with  the  sale  of  a  negro  girl  at  the  sum  of  $136  60, 
sold  to  Thomas  P.  Guerant. 

The  court  instructed  the  jury,  that  if  they  believed  all  the 
testimony  in  this  cause,  the  plaintiff  was  entitled  to  recover. 
There  was  a  verdict  for  the  plaintiff,  and  judgment  being 
rendered  pursuant  thereto,  the  defendant  appealed. 

46 
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June  1843     Graham  and  Kerr  for  the  plaintiff. 
Lillard        Badger  and  Morehead  for  the  defendant. 


V 

Reynolds. 


Gasron,  J.  The  plaintiff  claims  the  negro  in  dispute  as 
the  issue  of  a  female  slave  named  Tabby,  which  was  born 
after  the  making  of  the  will  and  before  the  death  of  Daniel 
Ellington,  and  was  the  child  ot  a  negro  woman  named  Syl- 
via, belonging  to  the  said  Daniel.  He  charges,  that  Tabby, 
by  the  will  of  Daniel  Ellington,  was  bequeathed  to  his 
daughter,  Betsey  S.  Guerant,  for  life,  with  remainder  to  her 
children.  The  bequest,  under  which  this  claim  is  asserted, 
is  in  these  words :  "  I  lend  to  my  daughter,  Betsey  S.  Guer- 
ant, one  negro  woman  and  her  increase  that  she  may  here- 
after have,  one  negro  girl  named  Jinny,  during  her  life,  and 
after  her  death,  I  give  them  and  their  increase  to  be  equally 
divided  among  the  heirs  of  her  body."  It  must  be  conceded, 
and  indeed  it  has  not  been  denied  upon  the  argument  here, 
that  the  words  "  her  increase  that  she  may  hereafter  have" 
do  embrace  such  increase  as  might  be  born  after  the  making 
of  the  will  and  before  the  death  of  the  testator.  Covington 
YMcEntire,2  Ired.  Eq.  Rep.  316.  Now  such  a  disposi- 
tion puts  it  beyond  doubt,  that  the  testator,  in  this  bequest, 
contemplated  to  give  a  particular  negro  woman, -which  ho 
then  owned  and  the  issue  which  she  thereafter  might  have. 
The  legacy  is  clearly,  therefore,  on  its  face  a  specific  lega- 
cy. But  the  testator  has  not  named  this  negro  woman,  nor 
so  described  her  that  she  can,  by  that  description,  be  distin* 
guished  from  any  others  that  he  owned.  To  remove  this 
difficulty,  the  plaintiff  was  permitted  to  shew,  that  the  plain- 
tiff owned  no  negro  but  Sylvia,  except  such  as  were  by 
name  given  away  in  the  same  will  to  other  persons ;  so  that 
Sylvia  was  the  only  one  which  could,  without  violence  to 
the  will,  be  the  subject  of  this  bequest.  And  it  seems  to  us, 
that  this  evidence  was  properly  received.  It  was  not  offer- 
ed to  explain,  control,  alter  or  add  to  the  dispositions  ex- 
pressed in  the  will,  but  simply  to  apply  those  dispositions 
to  the  subject  matter  thereof,  to  identify  the  things  therein 
given.    I€  the  testator  had  owned  but  the  one  negro  woman, 
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there  would  have  been  no  ambiguity.    But  the  fact  of  his  J«n«  1843 
owning  more  raises  the  ambiguity,  and  the  same  kind  of  tes-    LiUard 
timony,  which  creates^  is  fit  to  be  used  for  removing,  ambi-       ^ 
guities.  '^*^^- 

The  position  taken  on  the  part  of  the  defendant  in  the 
court  below,  that,  under  the  bequest  in  question,  an  absolute 
estate  in  the  negroes  therein  mentioned  passed  to  Betsey 
Guerant,  has  been  here  abandoned.  According  to  Swain  y 
Rascoe,  3  Ired.  200,  she  took  but  nn  estate  for  life,  and  her 
children  took  the  remainder  as  purchasers. 

There  is  a  remaining  question.  Was  the  judge  correct  in 
holding,  that,  if  the  evidence  were  credited  by  the  jury,  there 
had  been  in  law  such  an  assent  on  the  part  of  Ellington^s 
executor  as  to  perfect  the  right  of  Betsey  Guerant's  children 
under  the  will,  and  entitle  the  plaintiff  to  a  verdict?  This 
question,  we  think,  is  to  be  answered  in  the  afiirmative. 

As  the  law  makes  the  executor,  to  the  amount  of  the  as- 
sets, answerable  to  every  person  having  demands  against  the 
testator's  estate,  it  vests  in  him  primarily  the  property  in 
these  assets.  A  bequest  confers  indeed  a  right  on  the  lega- 
tee to  the  thing  bequeathed,  which  is  transmissible  to  bis 
representatives.  But  until  the  executor  consents  that  the 
bequest  shall  take  effect,  this  right  is  inchoate,  imperfect  and 
liable  to  forfeiture  ;  and  it  will  not  entitle  the  legatee  to  the 
possession  ot  the  thing  given.  If  he  take  possession  with- 
out the  executor's  assent,  he  makes  himself  liable  to  an  ac- 
tion of  trover  or  trespass.  When  the  executor  assents  to  the 
bequest,  the  legal  interest,  which  he  had  in  the  thing  be- 
queathed, ceases,  and  upon  its  ceasing,  the  entire  property^ 
both  legal  and  equitable,  becomes  vested  in  the  legatee.  But 
the  consent  of  the  executor  operates  only  to  complete  and 
perfect  the  previous  inchoate  and  imperfect  right  of  the  leg- 
atee, and,  when  the  legatee's  right  is  thus  perfected,  he  de- 
rives his  legacy  from  the  bounty  of  the  testator,  and  takes 
only  what  was  given  and  such  interest  therein  as  was  given 
to  him  by  the  testator.  The  assent  of  the  executor  is  not  a 
conveyance  or  transfer  of  his  legal  interest.   It  gives  no  new 
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Jane  1843  title  to  the  legatee/and,  consequently,  as  to  all  that  is  not 
LiUard  given  by  the  will  to  the  legatee,  the  assent  is  altogether  nu- 
▼  gatory.  1  Roper  on  Leg.  565,  566.  Brunsley  v  Grant- 
^^^  *  ham,  Plow.  526.  Now  in  this  case  the  evidence  is  full,  that 
Guerant,  the  husband  of  the  legatee  for  life,  took  the  negro 
woman  Sylvia  and  her  child  with  the  consent  of  the  execu- 
tor— ^thet  he  held  the  negro  woman  with  such  consent  as  be- 
ing unquestionably  bequeathed  to  bis  wife — and  that  he  held 
with  the  same  consent  the  child  Tabby,  which  he  claimed 
as  passing  under  the  same  bequest,  but  under  an  engage- 
ment with  the  executor  to  give  up  the  child,  if  it  was  insist- 
ed, on  the  part  of  one  of  the  residuary  legatees,  she  did 
not  pass  under  that  bequest.  That  is,  the  executor  assent- 
ed to  the  bequest — but  would  not  take  upon  himself  the  res- 
ponsibility of  determining  between  the  specific  legatees  and 
the  residuary  legatees,  whether  under  the  bequest  Tab- 
by passed  or  not  If  she  did  pass,  the  specific  legatees 
had  his  full  consent  to  hold  her.  Now  the  most  unqualified 
consent  on  his  part  could  in  law  amount  to  no  more ;  and 
therefore  this  assent  was  fully  sufficient  to  perfect  whatever 
inchoate  rights  were  given  by  that  bequest.  The  executor's 
legal  interest  was,  by  his  consent,  not  to  stand  in  the  way  of 
the  enjoyment  of  these  rights. 

Guerant  having  thus  become  the  owner  of  the  negro  girl 
during  his  wife's  life,  and  her  children  having  become  the 
owners  of  the  remaining  interest  in  the  said  girl,  he  might, 
in  any  mode  allowed  by  law  for  the  disposition  of  slaves, 
have  conveyed  his  temporary  estate  either  to  the  executor  or 
any  other  person ;  but  he  could  not  convey,  relinquish  or- 
destroy,  by  any  act  of  his,  tlitir  interest.  Upon  the  death  of 
his  wife,  notwithstanding  any  act  of  his,  with  or  without  the 
concurrence  of  the  executor,  whose  consent  once  given  could 
not  be  retracted,  their  right  to  the  possession  of  the  slave 
commenced.  But  it  is  manifest  upon  the  case,  that  no  re- 
traction of  the  executor's  assent,  nor  relinquishment  of  the 
rights  of  the  legatees,  was  made  or  attempted  to  be  made. 
The  formale  sale  by  the  executor — the  purchose  thereat  by 
Guerant — and  the  settlement  by  the  residuary  legatees  were 
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all  parts  of  an  arrangement,  which  for  aught  that  appears  June  i843 
was  a  perfectly  honest  arrangement,  for  buying  in  the  al-    LiHani 
leged  title  of  these  residuary  legatees.     If  Tabby  did   not       ^ 
pass  under  the  bequest  to  Betsey  Guerant  and  her  children,    ^^^^ 
then  the  title  of  these  legatees  was  good,  and  by  this  mode 
he  would  acquire  it.    If  Tabby  did  pass  under  that  be- 
quest, he  paid  so  much  for  his  peace,  and  held  by  his  title 
under  that  bequest. 

It  is  the  opinion  of  the  Court  that  the  judgment  of  the 
Superior  Court  should  be  affirmed. 

Peb  Curiam.  Judgment  affirmed. 
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THOMAS  WEBB  vs.   MOSES  CHAMBERS. 

June  1 843  ^^^^  &  merchant  renders  an  account  to  one  of  his  customers,  and  the  latter 

— keeps  it  without  making  objection  to  any  of  its  items,  the  jury   may  infer 

an  admission  of  its  correctness  and  a  promise  to  pay  the  balance. 

Appeal  from  the  Superior  Court  of  Law  of  Person 
County,  at  Spring  Term,  1843,  his  Honor  Judge  Battle 
presiding. 

This  was  an  action  of  assumpsit  brought  to  recover  the 
amount  of  a  store  account  contracted  from  the  year  1830  to 
1833.  Pleas,  General  issue  and'statute  of  limitations.  On 
the  trial  the  plaintiff  introduced  a  witness,  who  proved  that 
on  the  19th  of  October,  1840,  the  defendant  was  at  the 
plaintiff 's  store,  and  the  parties  had  a  conversation  for  soine 
time  by  themselves  in  relation  to  the  account,  when  they 
came  into  the  witness'  presence  and  the  defendant,  in  reply 
to  a  proposition  of  the  plaintiff  that  he  should  close  his  ac- 
count by  bond,  said  he  would  come  up  at  any  day  that 
might  be  named  and  settle  the  account,  and  would  pay  it 
off  as  soon  as  he  could  sell  his  tobc^cco,  that  the  defendant 
then  had  the  account  in  bis  hand,  but  the  witness  did  not 
see  him  read  it  over  nor  did  he  hear  it  read  in  the  defend- 
ant's presence.  The  plaintiff  then  introduced  a  son  of  the 
defendant,  who  testified  that  his  father  traded  at  the  plain- 
tiff'^ store  during  the  years  mentioned  in  the  account,  but 
he  could  not  state  that  any  particular  article  therein  men- 
tioned had  been  purchased  by  his  father.  The  counsel  for  the 
defendant  contended  that  the  testimony  was  not  sufficient  to 
prove  the  account,  and  that,  if  it  were,  there  was  no  such 
acknowledgment  or  promise  to  pay  as  would  take  the  case 


OF  NORTH  CAROLINA.  375 

out  of  the  operation  of  the  statute  of  limitations.    But  the  June  1843 
court  instructed  the  jury,  that,  if  they  believed  the  testimo-    webb 
ny,  they  might  find  (or  the  plaintiff,  which  they  did.     Judg-       v 
ment  being  rendered  pursuant  to  the  verdict,  the  defendant 
ap{)ealed, 

Norwood  for  the  plaintiff. 
Kerr  for  the  defendant. 

RuFPiN,  0.  J.  There  can  be  no  doubt  of  the  correct- 
ness of  the  opinion  given  to  the  jury.  li  is  the  ordinary 
evidence  of  the  justice  of  a  merchant's  account,  when  he 
renders  it  to  his  customer  and  the  latter  keeps  it  without  ob- 
jection to  any  of  its  items.  Without  a  denial  of  it  in  toto  or 
of  some  part  of  it,  the  jury  may  infer  an  admission  of  its 
correctness  and  a  promise  to  pay  the  balance.  Upon  that 
part  of  tke  case  alone,  therefore,  the  court  might  have  left  it 
to  the  jury  on  both  points,  that  is,  as  proof  of  the  delivery 
of  the  articles  and  of  a  mere  promise  to  pay.  But  in  addi- 
tion to  those  inferences,  here  the  defendant,  with  ihe  account 
in  his  handy  and  after  perusing  it  or  opportunity  of  perusing 
ir,  expressly  promised  (o  settle  (he  account  and  pay  it.  A 
promise  could  not  be  n:ore  direct  or  precise,  for  there  was 
nothing  left  to  uncertainty,  as  the  account  fixed  the  debt, 
which  the  defendant  agreed  to  pay. 


Per  Curiam.  Judgment  affirmed. 
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JAMES  RAINEY  «o.  SILAS  M.  LINK,  ADMINISTRATOR  OF 

JOHN  TURNER. 

June  1843  Proof  that  the  defendant  said  at  one  time  '*  he  owed  the  plaintiff  right  smart 
'^  of  money,"  and  at  another,  *•  he  owed  him  the  biggest  debt  he  owed  to  any 

person,"  will  not  take  a  case  out  of  the  statute  of  limitations. 
The  case  of  SrncUbvood  ▼  Smaliwoodj  2  Dev.  dc  Bat  330,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Orange 
County,  at  Spring  Term,  1843,  his  Honor  Judge  Battle 
presiding. 

This  was  an  action  of  assumpsit  to  recover  the  amount  of 
a  carpenter's  bill  and  also  the  amount  of  a  claim  for  services 
rendered  the  defendant's  intestate  as  a  doctor.  Pleas,  the 
general  issue  and  the  statute  of  limitations.  Upon  the  trial, 
the  testimony  introduced  by  the  plaintiff  shewed  that  all  the 
items  of  the  plaintiff's  demand,  amounting  to  upwards  of 
one  hundred  dollars,  were  contracted  more  than  three  years 
before  the  commencement  of  the  action.  In  order  to  repel 
the  bar  of  the  statute  of  limitations,  the  plaintiff  introduced 
two  witnesses,  one  of  whom,  a  sister  of  the  intestate,  stated, 
that,  not  long  before  her  brother's  death  and  within  three 
years  before  the  suit  was  brought,  she  was  at  his  house  in 
company  with  the  plaintiff,  who  was  drunk  and  behaved 
very  rudely — that,  upon  the  witness  making  some  remark 
as  to  the  impropriety  of  the  plaintiff 's  conduct,  her  brother 
said  he  did  not  care  to  affront  the  plaintiff,  as  be,  the  intes- 
tate, "owed  him  right  smart  of  money."  The  other  wit- 
ness testified,  that,  not  long  before  the  intestate's  death  and 
within  three  years  before  the  commencement  of  this  action, 
he  heard  the  intestate  say,  "  he  owed  the  plaintiff  the  big- 
gest debt  he  owed  to  any  person."     By  another  witness  it 
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appeared  that  he,  the  witness,  had  a  debt  against  the  intes-  ^^^  ^^^^ 
tate  at  the  time  of  his  death  of  about  eighty  dollars.  Rainey 

The  court  held  and  so  instructed  the  jury,  that  there  was  T.Jir. 
not  such  an  acknowledgment  by  the  intestate  of  the  plain- 
tiff's claim,  as  to  take  it  out  of  the  operation  of  the  statute 
of  limitations.  The  jury  returned  a  verdict  in  favor  of  the 
plaintiff  upon  the  general  issue,  but  against  him  upon  the 
issue  on  the  statute  of  limitations.  The  plaintiff's  counsel 
thereupon  moved  the  court  to  set  aside  the  verdict  upon  the 
latter  issue  on  account  ot  irisdirection,  and  to  enter  judg- 
ment for  the  plaintiff  for  the  amount  of  the  verdict  in  his 
favor  on  the  first  issue,  or  to  grant  a  new  trial.  The  court 
refused  the  motion,  and  having  rendered  judgment  for  the 
defendant,  the  plaintiff  appealed. 

Graham  for  the  plaintiff. 
Norwood  for  the  defendant. 

RuFFiN,  C.  J.  Perhaps  no  undertaking  would  be  more 
diflScult,  than  an  attempt  to  lay  down  before  hand  what 
words  will  or  will  not  amount  to  a  promise,  so  as  to  take  a 
case  out  of  the  statute  of  limitations ;  for  the  construction 
will  necessarily  vary  with  the  infinite  variety  of  expressions 
that  persons  may  use.  But  it  is  our  duty  to  attain  a  rule 
upon  this  subject,  as  on  others,  as  nearly  as  may  be,  that 
persons  may  know  how  to  regulate  their  dealings  and  come 
to  settlements  without  resorting  to  judicial  decisions.  We 
have  heretofore  in  the  case  of  Smallwood  v  Smallwood^  2 
Dev.  &  Bat.  330,  stated  our  opinion,  that,  although  the  plain- 
tiff need  not  declare  on  the  new  promise,  but  may  declare 
on  the  old  one  and  give  the  other  in  evidence  to  repel  the 
statute,  yet  the  new  promise,  in  order  to  have  that  effect, 
must  be  such  as  might  be  laid  in  the  declaration  as  a  prom- 
ise to  pay  the  same  debt,  and  to  the  same  extent,  as  is  sought 
to  be  recovered  in  the  action  as  brought.  We  can  conceive 
no  other  rule,  unless  one  so  very  loose  as  to  render  the  stat- 

47 
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June  i»43  ^iq  nearly  inoperative.     And  we  held  in  that  case,  that,  if 
Runey    the  defendant's  letter  were  to  be  considered  a  promise  to  pay 
^^^       the  plaintiff 's  demand,  yet  the  term  "demand"  was  too 
vague  in  itself,  without  some  reference  to  the  particular  de- 
mand meant,  its  nature  or  amount,  to  authorize  a  recovery, 
if  directly  declared  on,  and  therefore  inadequate  to  help  out 
an  action  on  the  original  consideration.     The  same  reasons 
apply  to  the  case  before  us  now.    There  is  no  direct  promise 
to  pay  any  debt;  but  it  is  an  attempt  to  infer  a  promise  to 
pay  this  debt  from  a  mere  acknowledgment  that  the  intes- 
tate owed  the  plaintiff  some  debt^  but  on  what  account  or 
to  what  amount  he  did  not  say  and  we  have  no  means  of 
collecting,  nor  whether  he  was  willing  to  pay  it.      It  would 
be  opening  the  door  to  every  mischief,  for  which  the  statute 
was  intended  as  a  remedy,  if  these  loose  declarations  were 
allowed  to  constitute  a  promise  to  pay  whatever  the  plaintiff 
coqld  prove  the  intestate  had  owed  him  at  any  time  and  up- 
on any  account. 

Per  Curiam.  Judgment  affirmed. 
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DEN  EX  DEM.  JESSE  SNELL  &  OTHERS  vs.  RICHARD  YOpNG. 

Where,  in  a  deed  for  land,  a  life  estate  only  is  mentioned  in  the  premises  and  Jane  1343 
habendum,  this  cannot  be  enlarged  into  a  fee,  either  by  a  warranty  in  fee  or  ■    ■ 

by  a  covenant  for  quiet  enjoyment  to  the^gprantce  and  his  heirs. 

The  case  of  Roberts  v  Forsythey  8  Dev.  Rep.  26,  cited  and  approved* 

Appeal  from  the  Superior  Court  of  Law  of  Hyde  Coun- 
ty, at  Spring  Term,  1843,  his  Honor  Judge  Baiuay  presid- 


ing. 


The  facts  of  the  case,  so  far  as  they  relate  to  the  point  de- 
cided in  this  court,  are  sufficiently  staled  in  the  opinion  of 
the  judge. 

No  counsel  for  the  plaintiff. 
J.  IL  Bryan  for  the  defendant. 

Daniel,  J.  The  lessor  of  the  plaintiff  claimed  title  to 
the  land  in  dispute  under  a  deed  to  his  grandfather,  John 
Mason,  from  David  Jones,  dated  in  1793.  In  the  'premises 
of  the  said  deed,  Jones  appears  to  "  bargain,  sell,  set  over 
and  assign  unto  the  said  John  Mason,  a  certain  tract  of  land, 
&c."  The  words  "  and  his  heirs,"  are  not  superadded  to  the 
name  of  John  Mason.  The  said  words  (his  heirs,)  are  also 
wanting  in  the  habendum  clause  of  the  deed.  But  the 
covenant  of  warranty  in  the  said  deed  is  thus :  <<  I,  David 
Jones,  do  covenent  and  agree  to  and  with  the  said  John  Ma- 
son to  warrant  and  forever  defend  the  aforesaid  premises 
from  mc,  my  heirs  and  assigns  unto  him  the  said  John  Ma- 
son, his  heirs  and  assigns  forever."    The  words,  heirs  of 


380  IN  THE  SUPREME  COURT 

June  1843  the  grantee,  are  in  no  part  of  the  deed,  except  in  the  clause 

SneU     ^^  warranty.    From  what  appears  in  the  premises  and  hab- 

▼       endum  of  the  deed,  John  Mason  had  but  a  life  estate  in  the 

Young,    igjj^^    ^jjj  ^  Ijfe  estate  is  not  enlarged  into  a  fee,  either  by 

a  warranty  in  fee,  or  by  a  covenant  for  quiet  enjoyment  to 
the  grantee  and  his  heirs.  Den  ex  Bern.  Roberts  \  For sythe^ 
3  Dev.  Rep.  26.  Seymoufs  case,  10  Co.  Rep.  97.  The 
ancestor,  John  Klason,  had  but  a  life  estate  in  the  land ;  the 
lessor  of  the  plaintiff  therefore  never  had  any  interest  in 
the  same  which  he  could  lease. 

There  are  several  circumstances  stated  in  the  case,  from 
which,  perhaps,  it  might  be  argued,  that  the  defendant  is 
estopped  to  deny  the  seizure  in  fee  of  John  Mason.  But  we 
do  not  consider  them  at  all,  because  the  verdict  is  found  sub- 
ject to  the  opinion  of  the  court  on  certain  points,  beyond 
which  we  have  not  thought  ourselves  at  liberty  to  go. 

Per  Curiam.  Judgment  affirmed. 
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JOHN  D.  GRAHAM  w.  H.  C.  HAMILTON  AND  ANOTHER. 

Amotion  to  nonsuit  a  plaintiff  for  not  producing  books  or  papers,  according  '^'^^  ^®^^ 
to  the  provisions  of  the  Rey.  Stat.  ch.  31,  s.  86,  cannot  be  made,  unless  a 
previous  order  of  the  court  has  been  obtained  for  the  production  of  sijch 
books  or  papers. 

Where  it  appears  there  was  a  written  contract  shewing  the  nature  of  the  title 
to  certain  personal  property  in  dispute,  the  party  winhing  to  avail  himself  of 
that  title  must  produce  the.  written  contract,  or  account  satisfactorily  for  its  , 

non-production. 

Appeal  from  the  Superior  Court  of  Law  of  Liucoln  coun- 
ty, at  Spring  Term,  1843,  his  Honor  Judge  Dick  preside 
ing. 

This  was  an  action  of  Trover,  brought  to  recover  the 
value  of  a  quantity  of  castings,  alleged  to  have  been  con- 
verted by  the  defendants  to  their  own  use.  After  the  jury 
were  charged  with  the  cause,  the  defendant's  counsel  pro- 
duced a  notice,  which  had  been  served  on  the  plaintiff,  in 
the  following  words,  to-wit :  "  Mr.  John  D.  Graham,  You 
are  hereby  notified  to  produce  on  the  trial  of  the  suit  in 
Lincoln  Superior  Court,  by  appeal  from  the  County  Court, 
June  Term,  1841,  in  the  case  where  you  are  plaintiff  and 
H.  C.  Hamilton  and  John  Brinkley  defendants  to  produce 
the  original  books,  in  which  the  castings,  the  subject  matter 
of  dispute,  are  charged  to  Owen  Clark. 

(Signed)  H.  C.  HAMILTON, 

JOHN  brinkley;' 

And  enquired  of  the  plaintiff's  counsel  whether  they  would 
produce  the  plaintiff's  books  ?  The  plaintiff's  counsel  re- 
fused to  produce  the  books.  Whereupon  the  defendant's 
counsel  moved  the  court  that  the  plaintiff  be  nonsuited — 


382  IN  THE  SUPREME  COURT 

Jane  1843  This  motion  was  refused  by  the  Court.     The  plaintiff  then 

Giaham    introduced  one  Owen  Clark  as  a  witness,  and  proposed  to 

V       prove  by  him  that  he  received  the  castings  as  the  agent  of 

HamUton.  ^j^^  plaintiff,  for  the  purpose  of  taking  them  to  South  Caro- 
lina to  sell.  This  evidence  was  objected  to  by  the  defend- 
ants, who  alleged  there  was  a  written  contract  between  the 
plaintiff  and  the  witness  Clark  about  the  said  castings,  and 
that  the  plaintiff  was  estopped  from  giving  any  parol  evi- 
dence of  the  contract  between  him  and  Clark.  The  de- 
fendants then  produced  a  letter,  of  which  the  following  is  a 
copy,  from  the  plaintiff  to  the  defendant  Hamilton  : 

"Vesuvius  Furnace,  N.  C.  Nov.  I6lh,  1839. 
Mr.  Hamilton — Mr.  Owen  Clark  has  just  informed  me  the 
load  of  castings  he  started  with  a  few  days  since  was  stop- 
ped by  you.  The  castings  I  sent  to  pay  a  debt  I  am  bound 
to  Ool.  John  Hoke,  $118  and  interest,  for  security  to  Owen 
Clark.  The  money  I  have  promised,  without  fail,  again 
Lincoln  Court.  Clark  further  owes  me  and  my  father's  es- 
tate $120  more.  Finding  I  would  have  to  pay  the  debt  to 
Col.  Hoke,  and  could  not  get  further  indulgence  than  Lin- 
coln Court,  I  directed  Clark  to  come  and  get  the  castings 
you  stopped,  on  my  account,  and  pay  the  money  over  to 
Hoke  as  promised.  I  have  a  written  agreement  with  Clark 
as  to  his  property  that  was  sold  and  the  castings  I  sent  with 
him.  Respectfully  yours,  &c. 

JNO.  D.  GRAHAM." 

Tlie  court  overruled  this  objection  of  the  defendants'. — 
Owen  Clark  was  then  examined,  and  swore  that  he  receiv- 
ed the  castings,  as  the  property  of  the  plaintiff,  to  take  to 
;South  Carolina  and  make  sale  of  them,  and  return  the  pro- 
ceeds to  the  plaintiff.  He  further  proved,  that,  on  his  way 
to  South  Carolina,  the  defendants  levied  on  the  castings, 
took  them  out  of  his  (witness'}  possession,-  and  converted 
them  to  their  own  use.  The  defendants  contended  that  the 
castings  were  the  property  of  the  witness  Clark — that  the 
defendant,  Hamilton,  was  a  creditor  of  the  said  Clark,  and 
that  he  levied  ou  and  sold  the  castings  by  virtue  of  an  exe- 
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culion  against  Clark,  which  execution   was  produced  in  '^""®  ^^^^ 
court.     The  other  defendant  was  the  officer  who  levied  the  Graham 
execution.     The  defendants  introduced  several  witnesses  to       X. 
establish  the  fact  that  the  property  in  the  castings  belonged 
to  Clark.     The  court  instructed  the  jury,  that,  ij  they  be- 
lieved Clark,  the  plaintiff  was  entitled  to  recover  the  value 
of  the  castings.     Whether  they  would  believe  him  or  not 
under  all  the  circumstances,  was  for  them  to  decide.     The 
jury  found  a  verdict  for  the   plnintiff,  and  a  new  trial  being 
refused  and  judgment  rendered  pursuant  to  the  verdict,  the 
defendant  appealed. 

Osborne  and  Boyden  for  the  plaintiff. 
Mexandev  and  Hoke  for  the  defendant. 

Daniel,  J.  First ;  the  defendants  moved  to  nonsuit  the 
plaintiff,  because  he  did  not  produce  his  books  in  court  on 
the  trial,  pursuant  to  the  notice  given  him.  Without  now 
deciding;  whether  the  act  of  Assembly,  Rev.  Stat.  ch.  31,  s. 
86,  extends  to  books  of  the  description  mentioned  in  this  no- 
tice, we  nevertheless  think  that  the  plaintiff  should  not  have 
been  nonsuited.  Before  the  defendants  could  legally  move 
for  a  nonsuit,  he  should,  at  some  previous  stage  of  the  pro- 
ceedings, have  obtained  an  order  of  the  court  for  the  plain- 
tiff to  produce  the  books  on  the  trial ;  no  such  order  had 
ever  been  obtained.  The  act  says,  that,  if  the  plaintiff  shall 
fail  to  comply  with  such  "  ordei-^^  to  produce  the  books,  he 
may  be  nonsuited. 

But  on  the  second  question,  it  seems  to  us  the  judge  erred. 
The  goods  were  in  the  possession  of  Clark,  and  prima  facie 
he  was  the  legal  owner.  The  plaintiff"  had  afterwards  writ- 
ten a  letter  to  Hamilton  claiming  the  property,  in  which  let- 
ter he  says,  "  I  have  a  written  agreement  with  Clark  as  to 
his  property  that  was  sold,  and  the  castings  1  sent  with 
himJ^  It  therefore  appears  by  the  plaintiff^'s  own  acknowl- 
edgement, according  to  the  grammatical,  and,  as  we  think,  ob- 
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June  1843  vious  meaning  of  the  letter,  that  he  had  an  agreement  in 
Graham   Writing  with  Clark,  as  to  the  eastings  sent  with  him.    The 
^,       title  to  this  property  was  to  decide  the  action  ;  the  written 
'  agreement  was  belter  evidence  of  the  title  than  the  parol  tes- 
timony of  Clark,  and  the  plaintiff,  we  think,  should  have 
been  compelled  to  produce  it,  unless  he  had  shewn  by  satis- 
factory evidence  that  the  written  agreement  did  not  extend 
thereto,  or  was  not  in  existence  or  in  his  power. 

Per  Curiam.  Yerdict  set  aside  and  new  trial 

awarded. 
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DEN  EX  DEM.  HENRY  A.  8HULTZ  AND  WIFE  vt.  ROBERT 

YOUNG. 

Where  part  of  the  description  of  the  houndary  of  a  tract  of  land,  contained  in  June  184 
a  grant,  was  from  a  certain  point  **  Sonth  with  A.  B's  line  310  poles  to  C.  - 

D's  old  comer,"  and  A.  B'a  line  did  not  reach  C.  D'a  comer,  nor  ran  in  the 
direction  towards  it,  but  at  the  expiration  of  the  310  poles  on>A.  B's  line 
you  had  to  run  nearly  at  right  angles  to  arrive  at  C .  D's  comer.  Htid  that 
you  must  run  on  A.  B's  line  310  poles,  and  then  a  straight  line  to  C.  D's 
comer,  as  by  so  doing  you  would  best  conform  to  the  whole  description  of 
the  deed,  though  you  would  ran  two  lines  instead  of  one  called  for. 

The  case  of  Sandifer  v  Foster,  I  Hay.  237,  cited  and  approved  as  a  leading 
case. 

Appeal  from  the  Superior  Court  of  Law  of  Stokes  coun- 
ty, at  Spring  Term,  1843,  his  Honor  Judge  Battle  pre- 
siding. 

This  was  an  action  of  ejectment,  in  which  the  plaintiff 
claimed  title  under  a  Grant,  shewing  mesne  conveyances  to 
himself,  and  proving  the  defendant  to  be  in  possession  of  the 
land  claimed.  Upon  the  trial,  a  question  arose  respecting  , 
the  construction  of  the  description  of  the  land  contained  in 
the  grant.  The  grant,  alter  setting  forth  several  lines,  con- 
cerning which  there  was  no  dispute,  called  for  "  the  north- 
west comer  of  Richard  Goode's  tract,"  and  then  proceeded 
thus  :  <'  thence  south  with  Richard  Goode's  line  310  poles  to 
Thomas  Goode's  old  corner,  thence  west  in  said  line  to  the 
beginning."  All  these  termini,  "  the  north-west  corner  of 
Richard  Goode's  tract,"  "  Thomas  Goode's  old  comer,"'  and 
the  beginning  of  the  grant  were  admitted.  It  was  insisted 
on  the  part  of  the  defendant,  that,  in  construction  of  law, 
the  line  of  the  grant  from  the  north-  west  corner  of  Richard 
Goode's  tract  to  Thomas  Goode's  old  comer  was  a  straight 
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June  1843  line,  although  such  straight  line  departed  from  Richard 
Shuitz  Goode's  line,  and  ran  a  different  course  and  distance  from 
J^^  those  mentioned  in  the  grant.  On  the  part  of  the  plaintiff 
it  was  insisted,  that,  in  construction  of  law,  the  line  of  the 
grant  pursued  Richard  Goode's  line  south  SIGT  poles,  and 
tbence  turned  directly  to  the  next  terminus,  ''Thomas 
Goode's  old  corner,"  although,  in  so  doing,  it  diverged  at 
the  end  of  the  310  poles  nearly  at  a  right  angle,  and  thus 
formed  two  lines  instead  of  one.  His  Honor  left  it  to  the 
jury,  as  a  question  of  fact,  whether  the  line  of  Richard 
Goode  did  run  from  the  north-west  corner  of  the  tract  south 
310  poles  as  called  for  in  the  grant,  and  instructed  the  jury, 
if  they  so  found  upon  the  proofs,  they  should  extend  the 
line  of  the  grant  as  contended  for  by  the  plaintiff.  The  ju- 
ry found  a  verdict  tor  the  plaintiff,  and  a  judgment  being 
rendered  pursuant  to  the  verdict,  the  defendant  appealed. 

Morehead  for  the  plaintiff. 
Boyden  for  the  defendant. 

Gaston,  J.  Prima  facie  a  call  in  a  grant  for  one  ter- 
minus to  another  is  understood  to  mean  a  direct  line  from 
the  former  to  the  latter  point.  But  assuredly  there  may  be 
accompanying  words  of  description,  which  will  indicate  that 
the  line  is  not  to  be  a  direct  line.  Thus  it  is  of  ordinary 
occurrence,  that,  when  the  call  is  with  a  river  or  creek  from 
one  terminus  to  another,  the  river  or  creek,  however  crook- 
ed its  direction  or  numerous  its  courses,  if  it  will  carry  you 
to  the  proposed  terminus^  must  be  followed  throughout. 
Nor  could  there  be  any  difficulty  in  holding,  that,  if  the  call 
were  for  a  county  line  or  the  line  of  another  tract,  or  a  mark- 
ed line,  such  line,  however  sinuous  or  indirect,  if  it  ended 
at  the  terminus  called  for,  must  be  faithfully  followed. — 
In  these  cases,  and  cases  like  these,  the  whole  of  the  de- 
scription of  the  thing  granted  is  obviously  consistent,  and 
every  part  of  it  by  this  construction  receives  its  full  effect. 
You  go  from  one  terminus  to  another,  and  you  go  by  the 
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gnide  which  you  are  directed  to  follow.    But  when  the  ier-  June  1843 
minua  cannot  be  reached  merely  by  following  the  mode    ghaitz 
pointed  out  in  the  description,  the  question  occurs,  shall  this       v 
mode  be  wholly  disregarded,  or  shall  it  be  observed  so  far    ^•""*' 
as  it  is  represented  as  leading  to  the  terminus^  and  then  to 
be  relinquished  for  a  direct  line  to  the  terminus?     Hereia 
it  appears  that  the  law  distinguishes  between  the  degrees  of 
certainty,  which  diQerent  descriptions  hold  forth.      If  the 
description  be  one  by  course  and  distance  only,  it  is  clear 
that  such  description  is  disregarded,  and  the  line  is  in  law  a 
direct  line  from  one  point  to  the  other.      But  if  it  be  by  a 
permanent  natural  boundary,  then  the  description  is  regard- 
ed as  sufficiently  certain  to  require  that  it  should  be  respect* 
ed,  and  the  line  must  pursue  that  description  so  far  as  it  con- 
ducts towards  the  terminus.      This  is  fully  established  in 
Sandifer  v  Foster^  1  Hay.  237,  which  is  always  referred  to 
as  a  leading  authority  on  questions  of  boundary. 

Now,  independently  of  the  peculiar  respect  which  natu- 
ral boundaries  command  with  us,  this  decision  is  proper  on 
general  principles*  By  following  the  line  referred  to  in  the 
description,  so  far  as  it  leads  towards  the  terminus  or  is  ex- 
pressly directed,  the  call  for  the  terminus  is  not  disregard- 
ed. The  terminus  is  still  reached,  though  not  reached  by 
the  direct  line,  which  would  have  been  presumed  to  be  in- 
tended, had  that  call  been  the  only  description.  But  by 
running  a  direct  line  to  the  termticu^,  a  part  of  the  descrip- 
tion, which  is  perfectly  intelligible,  and  which  was  assured- 
ly designed  to  aid  in  ascertaining  the  thing  granted,  is  whol- 
ly rejected.  It  is  a  leading  rule  in  the  construction  of  all 
instrnments,  that  effect  should  be  given  to  every  part  there- 
of; and,  in  expounding  the  descriptions  in  a  deed  or  grant 
of  the  subject  matter  thereof,  they  ought  all  to  be  reconciled 
if  possible,  and  as  iar  as  possible.  If  thry  cannot  stand  to- 
gether, and  one  indicate  the  thing  granted  with  superior 
certainty,  the  other  may  be  disregarded  as  a  mistaken  refer- 
ence. But  so  long  and  so  far  as  they  may  stand  together, 
each  of  them  is  to  be  considered  as  declaring  the  intent  of 
the  parties.     When,  indeed,  tlie  description  accompanying  a 
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June  1843  termiftus  is,  <<ruDDiDg  with  a  line"  of  another  deed  or  tract, 
Shultz  ^^^^  description  is  ordinarily  less  certain  than  where  it  re- 
▼  fers  to  a  natural  object.  The  latter  is  usually  notorious,  and 
^^^'  can  seldom  therefore  be  mistaken  ;  while  the  former  may 
not  be  well  known,  and  is  consequently  sometimes  misap- 
prehended. But  in  fact  the  lines  of  other  tracts  may  be  as 
notorious  and  certain  as  any  natural  objects,  and  by  making 
one  of  these  lines  a  part  of  the  description  of  the  thing 
granted,  the  parties  represent  it  as  a  known  line,  by  which 
the  certainty  of  the  thing  granted  is  defined.  It  seems  to 
us,  therefore,  that  such  a  description,  as  a  guide  for  reaching 
a  terminust  ought  equally  to  be  respected  with  one  referring 
to  natural  objects,  if  the  line  described  ca|i  be  ascertained  to 
have  been  then  well  known — and  that  it  ought  never  to  be 
disregarded  altogether,  unless  there  be  reason  to  believe  that 
it  was  misapprehended  by  the  parties. 

In  this  case  there  was  no  reason  for  such  belief,  unless  it 
weie  that  the  line  described  did  not  directly  reach  the  ter- 
minus ;  and  to  hold  this  a  sufficient  reason  were  to  decide 
that  the  call  for  the  terminus  overruled  the  rest  of  the  de- 
scription. On  the  contrary,  there  were  manifest  and  strong 
reasons  for  believing  that  this  line  was  well  known  to  the 
parties.  The  terminus,  described  in  the  grant  as  the  north- 
west corner  of  the  Richard  Goode  tract,  is  admitted  to  be 
the  true  north-west  corner  of  that  grant;  and  the  call 
"thence  South  with  the  line  of  the  tract  310  poles,"  corres- 
ponds with  the  course  and  distance  of  the  line  of  the  tract, 
which  runs  from  that  north-west  corner.  The  jury  have 
found  that  the  line  was  where  the  parties  to  the  grant  called 
for  it,  and  this  must  exclude  the  inference  that  they  called 
for  it  by  mistake. 

Per  Curiam.  Judgment  affirmed. 
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DEN  EX  DEM.  ALEXANDER  BROOKS  vs.  SIDEY  BROOKS. 

The  guardian  of  a  lunatic  cannot  bring  an  action  of  ejectment,  nor  any  other  Jane  1843 
action  at  ]aw,  in  hia  own  name,  though  the  guardian  of  an  infant  may. 

Appeal  from  the  Superior  Court  of  Law  of  Stanly 
County,  at  Spring  Term,  1843,  his  Honor  Judge  Settle 
presiding. 

In  this  action  of  ejectment,  in  which  the  demise  was  laid 
from  Alexander  Brooks,  the  defendant  pleaded  specially  her 
coverture  and  not  guilty. 

The  plaintiff  regularly  deduced  a  title  to  the  land  in  dis- 
pute to  Ezekiel  Brooks.  He  then  offered  in  evidence  the  in- 
quest of  a  jury  in  the  year  1818  finding  the  said  Ezekiel 
Brooks  an  idiot,  and  also  another  inquest  of  a  jury  taken  in 
1836,  finding  the  said  Ezekiel  Brooks  an  idiot  from  his  na- 
tivity. He  also  shewed  the  record  of  the  appointment  of 
Alexander  Brooks,  the  lessor  of  the  plaintiff,  to  be  guardian  of 
the  said  Ezekiel  by  the  County  Court  of  Montgomery,  ia 
1836.  It  was  admitted  that  the  defendant  was  in  possession 
of  the  land  in  controversy,  and  had  been  for  twenty  years 
and  more,  claiming  as  the  wife  of  Ezekiel  Brooks,  to  whom 
she  was  married  about  the  year  1820.  The  plaintiff  intro- 
duced several  witnesses  to  prove  that  Ezekiel  Brooks,  at  the 
time  of  the  alleged  marriage  with  the  defeadant,  was,  from 
mental  imbecility,  incapable  of  entering  into  the  marriage 
contract.  The  defendant  introduced  on  her  part  witnesses 
to  prove,  that,  at  the  time  of  the  alleged  marriage  and  for 
several  years  thereafter,  the  said  Ezekiel  had  sufilcient  ca- 
pacity to  contract  mairiage — and  she  also  proved  her  mar- 
riage  with  him. 
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June  1843     The  defendant's  counsel  then  moved  the  court  to  instruct 
Brooks    the  jury,  1st.  That,  if  they  were  satisfied  from  the  evidence 
^       that  Ezekiel  Brooks  had  mental  capacity  to  enter  into  the 
marriage  contract  with  the  defendant,  then  the  plaintiff 
could  not  recover  ^n  this  action  ;    2dly.  That  the  plaintiff 
could  not  recover  in  this  action  upon  the  demise  laid  in  the 
declaration  in  the  name  of  Alexander  Brooks  individually, 
and  not  as  guardian — for  the  demise  should  have  been  laid 
in  the  name  of  Ezekiel  Brooks,  by  his  guardian,  Alexander 
Brooks,  or  in  the  name  of  Alexander  Brooks,  as  guardian  of 
Ezekiel  Brooks.    3dly.  That  the  plaintiff  could  not  recover 
in  this  action,  admitting  the  demise  to  be  laid  correctly,  or 
to  have  been  laid  in  the  name  of  the  ward  by  his  guardian, 
or  in  the  name  of  the  lessor  of  the  plaintiff  as  guardian,  a- 
gainst  the  wife  of  the  ward.     These  questions  of  law  were 
reserved  by  the  court.    Under  the  charge  of  the  Judge  as  to 
the  alleged  insanity  at  the  time  of  the  marriage,  the  jury 
found  a  verdict  for  the  defendant.      It  was  agreed   by  the 
counsel  on  both  sides,  that  Ezekiel  Brooks  was  of  non-sane 
memory  at  the  last  finding  of  the  jury  of  inquest  in  1836, 
and  that  Alexander  Brooks,  the  lessor  of  the  plaintiff,  was 
appointed  his  guardian  and  has  continued  so  ever  since. — 
Upon  the  questions  of  law  reserved,  the  court,  being  of  opin- 
ion that  the  plaintiff  could  not  sustain  this  action  upon  the 
demise  of  Alexander  Brooks  individually,  rendered  judg- 
ment for  the  defendant,  from  which  the  plaintiff  appealed. 

Winston  for  the  plaintiff. 
Alexander  and  Iredell  for  the  defendant. 

RuFFiN,  C.  J.  The  court  could  not  help  being  struck 
with  the  novelty  of  this  proceeding,  which  seems  to  be  an 
attempt  to  try  the  validity  of  the  defendant's  marriage  in  this 
ejectment,  and  appears  to  us  not  an  appropriate  method  of 
doing  so.  On  the  one  hand  it  is  substantially  a  suit  at  law 
by  the  husband  against  the  wife.  If,  on  the  other  band,  the 
defendant  supposed,  that  as  the  wife  of  the  lunatic  she  had 
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a  right  to  continue  her  residence  oa  the  land  in  opposition  J"°^  ^^^^ 
to  the  guardian's  disposition  of  the  premises,  she  is  mistaken.  Brooiu 
It  is  true,  as  we  think,  that  the  wife  and  children  of  a  iuna-  ^ 
tic  are  entitled  to  maintenance  out  of  (he  estate,  according 
to  their  circumstances,  after  providing  pfDperly  for  the  lu- 
natic* The  statute  de  prerogativa  regis,  17  Ed.  2,  ch.  lO, 
which  provides  that  lunatics  "and  their  household"  shall 
live  and  be  maintained  competently  from  the  issues  of  their 
estates,  has  not  indeed  t)een  re-enacted  here ;  and  for  that 
reason  our  courts  may  not  be  antboiized  to  extend  the  allow- 
ance to  collateral  relations  or  to  advancements  to  married 
children,  as  is  done  in  England.  In  re  CoUon  and  in  re 
Hindej  2  Mer.  99.  But  the  wife  and  children,  constituting 
the  lunatic's  family  and  household,  are  entitled  to  mainten- 
ance, upon  the  principle  that  the  lunatic  is  bound  in  law  to 
provide  for  those  persons,  and,  therefore,  it  is  a  fair  charge 
on  the  income  of  the  property.  Yet  it  will  not  do  for  those 
persons  to  assert  their  claims  in  this  way.  A  reasonable 
allowance  by  the  guardian  would  no  doubt  be  sanctioned  by 
the  court.  But  it  would  be  safest  for  one  of  the  parties  to 
apply,  in  the  first  instance,  by  petition  to  the  Court  of  Equi- 
ty for  an  order.  It  8een:s,  hovever,  anomalous  and  need- 
less— if  it  can  be  done — to  institute  a  suit  at  law  against  the 
lunatic's  wife  and  household,  in  order  to  let  the  committee 
into  the  management  of  the  estate.  A  more  direct  and  less 
expensive  mode  seems  to  be,  to  apply  to  the  chancellor  on 
petition  to  make  an  order  on  those  persons,  not  to  injure  the 
estate  nor  obstruct  the  committee  in  the  execution  of  his 
duties ;  for  a  breach  of  which  they  will  incur  a  contempt 
In  re  Hallock,  7  John.  ch.  Ca.  24.  But  we  do  not  pursue 
the  subject  further ;  for  whether  ejectment  can  be  maintain- 
ed against  the  lunatic's  wife,  or,  if  not,  whether  the  defend- 
ant presented  that  point  in  the  proper  manner,  need  not  be 
decided  in  this  case  ;  since,  upon  another  point,  the  opinion 
of  the  court  is  decisively  against  the  action. 

The  action  is  brought  on  the  demise  of  the  guardian ;  and, 
upon  a  point  reserved  as  to  the  propriety  of  such  a  demise, 
the  court  held  that  it  could  not  be  maintained,  and  gave 
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Jane  1843  ju(]gnient  for  the  defencfent.  Of  that  opinion  is  this  court 
also ;  not  that  it  makes  any  difference  whether  Alexander 
Brooks  is  or  is  not  named  in  his  style  as  guardian,  but  that 
he  cannot  in  either  manner  make  a  demise  to  try  the  title  in 
ejectment.  That#his  was  so  at  the  common  law,  was  ad- 
mitted in  the  argument.  The  reason  is,  that  the  demise  in 
ejectment  must  be  made  by  the  person  who  has  the  estate 
and  could  enter  to  make  the  lease  ;  for,  originally,  the  lease 
was  made  on  the  premises,  and  yet  the  question  on  the  trial 
is  as  to  his  right  to  enter  and  there  make  the  lease.  But  the 
committee  of  a  lunatic  had  not  the  right  of  entry,  as  an  es- 
tate in  the  land,  nor  any  interest  therein,  nor  any  power  over 
it,  except  as  the  mere  bailiff  of  the  sovereign,  acting  under 
the  directions  and  control  of  the  chancellor,  and  dischargea- 
ble at  his  pleasure.  And  even  if  the  chancellor  made  an 
order,  under  which  the  committee  leased,  the  legal  title  did 
not  pass.  These  doctrines  are  stated  in  the  case  of  Knife  r 
Palmer,  2  Wils.  130 ;  and  their  correctness  is  unquestiona- 
ble. The  inconveniences  resulting  from  this  state  of  the 
law  produced  in  England  several  statutes,  43  Geo.  3,  c.  75^ 
and  others  subsequently,  to  give  the  chancellor  power  to 
order  committees  to  make  leases,  apd  making  the  leases,  when 
executed,  valid  conveyances  at  law.  But  it  is  obvious,  that 
under  these  statutes  the  nature  of  the  office  and  rights  of  the 
committees  in  the  estate  are  not  altered.  He  still  has  the 
management  of  the  estate  barely,  with  a  power  to  make 
leases  in  certain  cases.  But  nobody  supposes  that  a  power 
to  lease  enables  one,  who  has  the  power,  to  bring  ejectment 
lor  the  land.  The  power  is  not  the  legal  title,  though,  when 
executed,  it  passes  that  title ;  but  the  person  taking  the  con- 
veyance does  not  derive  title  under  him,  who  executed  the 
power,  but  under  him  who  created  it,  as  is  exemplified  in 
conveyances  under  a  letter  of  attorney.  Therefore,  at  this 
day  in  England,  the  committee  cannot  maintain  ejectment 
on  his  own  demise,  although  his  lease,  actually  made  under 
the  direction  of  the  chancellor,  there  passes  the  legal  estate 
to  the  lessee. 
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The  same  law,  we  think,  holds  f^pre ;  and  (his  is  necessa-  ^^^^  1843 
riiy  so,  unless  it  has  been  altered  by  statute.  Brooks 

On  the  part  of  the  plaintiff  it  has  been  contended,  that  ^ 
the  law  has  been  changed  on  this  point  by  the  acts,  ch.  54,  ^^  *' 
and  ch.  57  of  the  Revised  Statutes.  That  on  "  Guardian 
and  Ward,"  ch.  54,  s.  9,  requires  the  guardian  of  an  infant 
to  take  into  possession  the  estate  of  his  ward,  and  enacts  'Hhat 
he  may  bring  such  actions  in  relation  thereto,  as  by  law  a 
guardian  in  common  socage  might  do."  Upon  this  we  ad- 
mit, that  a  guardian  under  the  statute  may  bring  ejectment 
on  his  own  demise ;  because  it  is  well  known  that  a  guar- 
dian in  socage  could.  But  it  does  not  follow,  that  this  stat- 
ute means  that  an  orphan's  guardian  may  bring  ejectment 
upon  a  mere  authority  and  without  an  interest  in  the  land ; 
but,  on  the  contrary,  it  imports  that  the  necessary  estate  is 
given  to  the  guardian  under  the  statute  to  maintain  the  ac- 
tion, as  at  common  law  the  guardian  in  socage  had.  Then 
follows  the  act  concerning  "  Idiots  and  Lunatics."  ch.  57, 
which,  after  authorizing  the  County  Courts  to  appoint  guar- 
dians, enacts  that  ''such  guardians  shall  continue  during 
the  pleasure  of  the  court,  and  shall  have  the  same  powers  to 
all  intents  and  purposes,  as  guardians  of  orphans."  Upon 
this  it  was  urged,  that  the  guardian  of  a  lunatic  acquires  the 
estate,  as  far  as  is  necessary  to  bring  ejectment,  inasmuch  as 
the  guardian  of  an  infant  has  it.  But  the  court  cannot  ac- 
cede to  that  inference.  The  act  in  its  terms  does  not  confer 
on  a  lunatic's  guardian  "  the  estate"  or  '^  interest"  of  an  in- 
fant's guardian,  but  only  the  same  powers ;"  and  we  do  not 
feel  authorized  to  introduce  so  material  an  alteration  in  the 
rights  of  persons,  without  a  plain  legislative  direction. — 
There  is  not  only  none  such,  but  there  seem  several  reasons 
tending  to  shew  that  no  such  change  was  intended.  In  the 
first  place,  the  office,  as  at  common  law,  is  during  the  plea- 
sure of  the  court,  and  not  during  the  lunacy,  nor  even  du- 
ring good  behavior  j  which  indicates  that  he  was  still  re- 
garded but  as  the  bailiff.  Again  ;  no  useful  purpose  is  an- 
swered by  such  a  change  in  the  law.  We  have  no  doubt 
but  that  the  act  gives  the  guardian  the  power  to  make  leases, 
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Jane  1843  without  the  provious  sanction  of  the  court,  and  that  such 
leases  are  valid  as  legal  instruments.  That,  we  suppose, 
was  the  principal  object  of  the  act,  together  with  vesting 
the  power  of  appointment  in  the  County  Court,  inasmuch 
as  the  terms  of  the  Court  of  Equity  rendered  it  impossible 
to  obtain  the  requisite  orders  in  every  case,  in  which  prompt 
action  would  be  useful.  Therefore  this  power  was  proper. 
But  why  should  the  law  confer  on  the  guardian  an  estate? 
It  was  intimated  in  the  argument,  that  it  was  proper  for  the 
preservation  of  the  estate,  inasmuch  as  the  action  of  eject- 
ment cannot  be  maintained  upon  the  demise  of  the  lunatic 
himself,  for  the  want  of  capacity  to  make  a  lease.  But,  of 
necessity,  if  the  action  cannot  be  brought  on  the  demise  of 
the  committee,  it  must  lie  on  that  of  the  infant ;  else  the  es- 
tate would  be  open  to  all  intruders,  who  would  be  dispun- 
isihable.  And  there  is  no  incongruity  in  allowing  the  de- 
mise by  the  lunatic.  In  him  is  the  estate ;  and  the  action 
being  fictitious  and  designed  to  try  the  title,  it  may  be  so 
moulded  by  the  court  as  to  make  it  answer  that  purpose. — 
Therefore  an  actual  lease  to  the  plaintiff  in  ejectment  is  not 
requisite  ;  but  one  is  supposed,  if  the  person,  by  whom  it  is 
alleged  to  have  beeu  made,  had  the  right  and  estate  neces- 
sary to  make  it,  and,  when  supposed  the  lease,  the  capacity 
also  is  supposed.  For  it  is  the  right  to  make  it,  and  not  the 
tact  whether  it  was  made,  that  is  in  issue.  But,  in  truth,  it 
has  long  been  held,  that  in  no  case  can  the  committee  main- 
tain an  action  at  law  in  his  own  name,  but  that  "such  action 
must  be  brought  in  the  name  of  the  non  compos,  whether  it 
be  trespass,  ejectment,  covenant,  or  of  any  other  kind." — 
Shelford  on  Lunacy,  395,  and  the  authorities  there  cited. 


Per  Curiam. 


Judgment  affirmed. 
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THOMAS  GARRETT,  ADMINISTRATOR,  &c  t»».  HENRY  M. 

SHAW. 

Where  a  justice  of  the  peace  has  jurisdiction  of  the  principal  question,  as  on  a  June  1843 
contract  to  pay  for  certain  articles,  he  also  has  the  jurisdiction  to  determine  .      ^ 

every  incidental  question,  as  for  instance,  whether  the  condiCon  upon  which 
the  contract  was  to  be  executed  has  been  performed. 

Appeal  from  the  Superior  Court  of  Law  of  Camden 
County,  at  Spring  Term,  1843,  his  Honor.  Judge  Pearson 
presiding. 

This  action  was  commenced  by  warrant  before  a  single 
justice  of  the  peace.  The  proof  was,  that  in  1841,  the 
plaintiff's  intestate  had  got  out  a  number  of  juniper  rails  ia 
a  certain  swamp — that  an  action  of  trespass  d.  C.  F.,  in  the 
name  of  the  defendant  Shaw,  (who  was  not  in  actual  pos- 
session but  claimed  title,)  as  plaintiff,  against  the  present 
plaintiff's  intestate  was  then  pending,  in  which  the  plea  of 
liberiim  tenementum  was  relied  on — that,  pending  this  ac- 
tion and  while  the  intestate  was  engaged  in  carrying  the 
rails  out  of  the  swamp  to  the  landing,  the  defendant  came 
and  insisted  upon  taking  the  rails,  which  the  intestate  per- 
mitted him  to  do,  upon  his  promising  to  pay  for  the  rails  un- 
less the  swamp  was  his — that  the  rails  taken  were  worth 
about  $20.  The  plaintiff  also  proved,  that  at  the  same 
time  an  action  of  Trespass  d,  C.  F.  in  the  name  of  Shaw 
against  one  Jesse  Dailey,  for  getting  rails  in  another  part  of 
the  same  swamp,  which  Shaw  alleged  was  also  covered  by 
his  title,  was  pending,  in  which  the  plea  of  liberum  ttne- 
menlum  was  relied  on — that  the  intestate  and  Shaw  agreed^ 
that,  in  case  Dailey's  suit  was  carried  to  the  Superior  Court, 
as  both  cases  depended  upon  tlie  same  question,  to.  wit,  the 
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June  1843  title  of  Shaw  to  the  swamp,  the  suit  against  the  intestate 
Garrett  should  abide  the  event  of  that  against  Dailey :  if  Shaw  re- 
▼  covered  against  Duiley.  the  intestate  was  to  pay  for  the  tres- 
^^*  pass  he  had  committed  ;  but  if  Dailey  was  successful,  then 
Shaw  was  to  dismiss  the  case  against  the  intestate.  At  Fall 
Term,  1811,  of  the  Superior  Court,  the  action  against  Dai- 
ley was  tried,  and  there  was  a  verdict  and  judgment  in  fa- 
vor of  Dailey.  Soon  after  the  decision  of  tliat  case,  the 
warrant  was  issued,  after  which,  at  the  next  Term  of  the 
County  Court,  Shaw  submitted  to  a  nonsuit  in  the  case  a* 
gainst  the  plaintiff's  intestate.  The  plaintiff  also  proved 
that,  upon  the  trial  of  the  case  against  Dailey,  the  fact  of  cut- 
ting the  timber  was  admitted,  and  the  only  question  submit- 
ted to  the  jury  and  decided  was  the  title  of  Shaw  to  the. 
swamp.  This  evidence  was  objected  to  by  the  defendant, 
but  admitted  by  the  court.  The  defendant's  counsel  insist- 
ed, 1st.  That  the  justice  had  jurisdiction  ;  2dly.  That  there 
was  not  sufficient  evidence  that  the  swamp  did  not  belong 
to  the  defendant.  The  court  was  of  opinion  that  the  jus- 
tice had  jurisdiction.  A  promise  to  pay  the  value  of  certain 
rails  was  within  the  jurisdiction,  and  the  condition  did  not 
have  the  effect  to  take  away  the  jurisdiction.  A  jurisdiction 
over  the  principal  implied  a  right  to  try  all  the  incidental 
qualities.  The  court  was  also  of  opinion,  that,  supposing 
it  was  for  the  plaintiff  to  shew  that  the  swamp  did  not  be- 
long to  Sha\^,  instead  of  Shaw's  being  required  to  shew  af- 
firmatively that  the  swamp  was  his,  so  as  to  defeat  the  pro- 
mise by  the  condition,  still  the  verdict  and  judgment  in  the 
case  against  Dailey,  explained  and  connected  with  the  ques- 
tion of  Shaw's  title,  as  between  the  parties  to  this  suit,  as  it 
was  by  the  evidence,  was  at  least  prima  facie  evidence  that 
the  swamp  did  not  belong  to  Shaw,  and,  in  the  absence  of 
any  proof  of  title  by  Shaw,  the  jury  should  find  for  the 
plaintiff  upon  the  promise  proved.  There  was  a  verdict  for 
the  plaintiff,  and  judgment  being  rendered  pursuant  there- 
to, the  defendant  appealed. 

No  counsel  for  the  plaintiff. 
Kinney  for  the  defendant. 
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Daniel,  J.  The  judge  below  was  of  opinion  that  the  Juno  i843 
justice  of  the  peace  had  jurisdiction  in  this  case,  and  we  Garrett 
are  of  the  same  opinion.  He  has  jurisdiction  for  a  balance  ^ 
due  on  any  special  contract,  and  for  goods  sold  and  deliver- 
ed. Rev.  Stat.  ch.  62,  s.  6.  But  it  is  said,  that  these  goods 
were  to  be  paid  for  upon  a  condition,  and  a  justice  cannot 
determine  a  case  of  this  description,  because  it  may  involvo 
the  question  of  the  title  to  land.  We  think  that  he  can,  be- 
cause, by  the  act  of  Assembly,  he  has  jurisdiction  of  the 
principal  question,  namely,  the  special  agreement  to  pay  for 
Che  rails,  and  that  necessarily  involves  the  jurisdiction  of  de- 
termining every  incidental  question.  Secondly  ;  the  plain- 
tiff proved  by  a  witness,  that,  upon  the  trial  of  the  suit  a- 
. gainst  Dailey,  the  fact  of  the  cutting  of  the  timber  was  ad- 
mitted, and  that  the  only  question  submitted  to  the  jury  and 
decided  was,  the  title  of  Shaw  to  the  swamp.  This  evi- 
dence was  objected  to  by  the  defendant,  but  admitted  by  the 
court.  The  objection  really  has  no  force,  except  that  the 
evidence  was  superfluous  in  further  establishing  what  the 
record  had  already.  Thirdly^  the  defendant  objected  that 
the  warrant  was  brought  too  soon,  being  before  he  had  dis- 
missed his  suit.  But  the  answer  is,  that  the  question,  upon 
which  the  plaintiff's  right  depended,  had  been  decided,which 
was  the  title  to  the  land  as  determined  in  the  suit  against 
Dailey. 

Per  Curiam.  Judgment  affirmed. 
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THE  STATE  w.  HENRY  HILL  AND  OTHERS. 

June  1843  A  sherifT  has  no  right  to  take  a  recognizance  to  keep  the  peace  from  any  per- 
'  ^     son,  arrested  by  him  for  a  breach  of  the  peace,   or  committed  to  his  custody 

by  a  court  for  want  of  smeties  for  keeping  the  peace. 

A  sheriff  or  other  officer,  when  he  arrests,  as  he  has  a  right  to  do,  for  a  breach 
«f  the  peace,  or  to  prevent  a  breach  of  the  peace »  can  onl  y  cany  the^ofleo' 
der  before  a  judge  or  justice  of  the  peace,  who  may  commit  or  bail  him,  as  if 
ho  had  been  arrested  on  a  warrant. 

Regularly  if  a  person  be  committed  by  a  court  for  want  of  sureties  to  keep 
the  peace,  and  he  afterwards  become  able  to  give  them,  he  should  bo  taken 
by  habeat  corpus  before  a  judge,  for  the  purpose  of  entering  into  recogni- 
zance. But  in  our  practice  the  court  generally,  by  consent  of  the  prosecuting 
olBcer,  entrusts  the  power  of  taking  the  recognizance  to  a  justice  of  the 
peace. 

The  case  of  the  State  v  MUbf  2  Dev.  555,  cited  and  approved. 

Appea!  from  the  Superior  Court  of  Law  of  Craven  coun- 
ty, at  Spring  Term,  1843,  his  Honor  Judge  Bailet  pre- 
siding. 

The  case  weLsascire  facias  upon  a  recognizance,  and  the 
following  facts  appeared  in  evidence.  The  defendant,  Hen- 
ry Hill,  had  been  committed  to  the  common  jail  of  Craven 
county  upon  a  charge  of  assaulting  and  beating  his  wife,  in 
consequence  of  his  inability  to  give  security  for  his  good  be- 
havior and  appearance  at  May  Term,  1841,  of  Craven  Coun- 
ty Court.  At  that  term,  the  sheriff  brought  the  body  of  the 
said  Hill  into  court,  and  it  was  "  ordered  by  the  court  that 
the  said  Henry  Hill  enter  into  recognizance  in  the  sum  of 
$1000,  with  sureties  in  the  sum  of  $1000,  for  his  keeping 
the  peace  towards  all  the  citizens,  and  particularly  towards 
his  wife  Cathrine  for  12  months,  and  for  his  appearance  be- 
fore the  court  at  the  next  May  Term,  1842,"  and  the  said 
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Henry  Hill,  in  default  of  such  surety,  was  commilted  to  the  Jan«  ^843 
custody  of  the  sheriff.      And  afterwards,  to-wit,  at  August     state 
Term,  1841,  of  the  said  court,  John  B.  Dawson,  Sheriff  of       y 
Craven  county,  returned  into  court  the  following  recogni- 
zance, to-wit : 

«  Slate  of  North  Carolina,  ; 
Craven  County.      ) 

Be  it  remembered,  that  on  the  26lh  of  May,  1841,  per- 
sonally were  present  before  me,  John  B,  Dawson,  sheriff  of 
the  county  aforesaid,  Henry  Hill,  Abner  Hartley  and  James 
Roach,who  acknowledged  themselves  held  and  firmly  bound 
to  the  State  of  North  Carolina  in  the  following  sums,  to-wit, 
the  said  Henry  Hill  in  the  sum  of  one  thousand  dollars,  and 
the  said  Abner  Hartley  and  James  Roach,  in  the  sum  of  five 
hundred  dollars  each,  to  be  levied  out  of  their  respective 
goods  and  chattels,  lands  and  tenements. 

The  condition  of  the  above  recognizance  is  such,  that  if 
the  above  bounden  Henry  Hill  shall  keep  the  peace  towards 
all  good  citizens  of  North  Carolina,  and  particularly  towards 
Catharine  Hill,  and  shall  make  his  personal  appearance  be- 
fore the  court  to  be  held  for  this  county  on  the  second  Mon- 
day of  May,  1842,  and  shall  not  depart  the  court  without 
leave  had  and  obtained,  then  the  above  recognizance  to  bo 
void  ;  otherwise  to  remain  in  full  force  and  virtue. 

JOHN  B.  DAWSON,  Sheriff,  (Seal.)" 

A  breach  of  the  said  recognizance  was  suggested  in  this, 
that  the  defendant  Henry  Hill  had,  within  the  twelve  months 
for  which  the  said  recognizance  was  given,  been  guilty  of 
an  assault  and  battery  on  one  Henry  Hill,  and  failed  to  ap- 
pear at  court  according  to  the  recognizance.  Thereupon  a 
scire  facias  was  ordered  to  issue  upon  the  recognizance  ; 
and,  upon  the  return  of  the  scire  facias,  the  said  defend- 
ants, Hartly  and  Roach,  (the  defendant  Hill  having  left  the 
State,)  pleaded  "  wi/Z  tiel  record^^  upon  which  issue  was  ta- 
ken by  the  State.  It  was  admitted  by  the  defendants,  that 
there  had  been  a  breach  of  the  recognizance,  as  suggested 
in  the  scire  facias^  but  they  contended  that  there  was  no 
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Juno  1843  such  record — that  the  Coanty  Court  could  not  confer  any 
"^^     power  on  the  sheriff  to  take  a  recognizance,  and  that  the 
sheriff  could  not,  virtuU  officii  or  otherwise,  take  such  a  re- 
cognizance. 

The  court  thereupon  rendered  judgment  for  the  defend- 
ants, from  which  the  State  by  its  Solicitor  appealed  to  the 
Supreme  Court. 


Attorney  General  for  the  State. 
J,  ff.  Bryan^ox  the  defendants. 


RuFFiN,  C.  J.  The  single  question  in  the  case  is,  wheth- 
er, when  a  person  is  committed  to  the  custody  of  ihe  sheriff 
by  a  court,  for  want  of  sureties  for  keeping  the  peace,  that 
officer  can  in  vacation  take  security  by  recognizance  ac- 
knowledged before  him.  Upon  this  question  I  was  led  to 
express  the  inclination  of  my  mind  in  the  negative,  in  the 
case  of  the  State  y  MillSf  2  Dev.  655,  when  I  mentioned 
some  of  the  reasons  which  influenced  my  opinion.  Those 
reasons  have  lost  none  of  their  force  by  further  enquiry  and 
reflection ;  and  mv  brethren  direct  me  to  say  that  they  con- 
cur in  them  and  the  conclusion.  We  cannot  learn  that  the 
sheriff  ever  took  recognizances  or  let  persons  to  bail  in  this 
State  before  the  act  of  1797 ;  nor,  since  that  act,  but  in  the 
case  of  one  in  custody  under  a  capias  on  indictment  found. 
There  are  many  reasons  why  he  should  not,  and  why  the 
power,  which  is  a  judicial  function,  should  be  exercised  by 
judicial  officers  alone.  It  is  true,  the  sheriff  is  a  conservator 
of  the  peace,  but  that  does  not  authorize  him  to  require  se- 
curity for  the  peace  nor  to  take  the  recognizance,  for  a  con- 
stable is  likewise  a  conservator  of  the  peace,  and  no  one  sup- 
poses that  officer  can  take  the  acknowledgment  of  a  recog- 
nizance. Both  the  sheriff  and  constable  have  authority  to 
arrest  for  a  breach  of  the  peacaor  to  prevent  a  breach  of  the 
peace ;  but  neither  can  commit  the  offender,  or  do  more  than 
carry  him  for  examination  before  a  judge  or  justice  of  the 
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peace,  who  may  commit  or  bail,  as  if  the  arrest  had  been  J"ne  1843 
on  a  warrant.  Regnlarly,  if  a  person  be  committed  by  a  state 
court  for  want  of  sureties  to  keep  the  peace,  and  he  becomes 
able  to  give  them,  he  should  be  taken  before  a  judge  on  ha- 
heas  corpus,  who  would  take  the  recognizance  and  discharge 
him.  But  as  that  may  be  often  attended  with  delays  and 
much  expense,  a  practice  has  grown  up,  for  the  ease  of  the 
citizens,  to  obtain  an  order  of  the  court,  by  the  consent  of 
the  prosecuting  officer,  that  the  recognizance  may  be  entered 
into,  in  a  sum  specified,  before  one  or  more  justices  of  the 
peace.  But  in  acting  under  that  authority,  those  officers 
assume  not  a  power,  as  far  as  respects  the  taking  of  the  re- 
cognizance, which  they  did  not  possess  virtute  officii. — 
What  they  have  no  right  to  do  i^  to  let  at  large  a  person 
committed  by  a  court  of  record ;  and  it  is  for  the  purpose 
of  preventing  a  discharge  by  them  from  being  an  escape 
th  at  the  previous  order  of  the  court,  authorizing  such  dis- 
charge, is  necessary.  But  this  has  no  application  to  the 
case  of  a  sheriff,  who  has  not  the  power,  under  any  circum* 
stances,  to  take  a  recognizance,  unless  in  the  particular  case 
authorized  by  the  act  of  1797.  In  our  opinion,  therefore, 
the  judgment  must  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 
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ROBERT  J.  SAUNDERS  vs,   NATHANIEL  HATHAWAY. 

J  one  1843  Although  the  County  Conrts,  in  authorizing  the  erection  of  toll  bridge b,  are 

— "  '     required  to  lay  uniform  tolb ;  yet  the  owner  of  a  toll  bridge  is  not  obliged 

to  eoiket  the  same  toll  from  every  person.  He  may  levy  what  he  chooees 
from  each  person,  keeping  within  the  rates  prescribed  by  the  Court,  or  re- 
linquish it  altogether. 

The  County  Court  of  Perquimons  has  the  some  power,  under  the  private  act 
of  Assembly  of  1838,  c.  11,  in  relation  to  the  toll  bridge  over  Perqnin*oos 
river,  at  the  town  of  Hertford,  which  by  that  act  they  were  authorized  to 
purchase. 

Appeal  from  the  Superior  Court  of  Law  of  Perquimons 
County,  at  Spring  Term,  1843,  his  Honor  Judge  Pearson 
presiding. 

This  suit  was  commenced  by  warrant  for  $9  05,  the  a- 
mount  of  toll  for  passing  a  bridge  over  Perquimons  river, 
at  the  town  of  Hertford.  The  defendant  admitted  that  he 
had  crossed  the  bridge  as  alleged,  and  that  the  usual  rate  of 
toll  amounted  to  the  sum  sued  for,  and  put  his  defence  on 
the  ground,  that,  as  the  plaintiff  did  not  take  toll  from  any 
citizens  of  Perquimons,  he  had  no  right  to  exact  toll  from 
him,  he  being  a  citizen  of  Chowan  county.  It  was  admit- 
ted that  the  Perquimons  river  at  Hertford  was  a  rapid  and 
wide  stream,  within  the  meaning  of  the  actof  1784>one  over 
which  it  would  have  been  too  burdensome  for  the  county  of 
Perquimo[i3  to  have  erected  a  bridge,  as  a  free  bridge.  It 
appeared,  that  in  1797,  the  County  Court,  in  pursuance  of 
the  act  of  1784,  had  made  a  contract  with  one  Newby  and 
Clary  to  build  a  toll  bridge,  had  fixed  the  rates  of  toll,  and 
granted  the  revenue  arising  therefrom  to  the  said  Newby  and- 
Clary,  and  their  representatives,  for  99  years — that  in  the 
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year  1799,  and  for  several  successive  years,  the  County  Jun«  1843 
Court  of  Perquitnons  made  a  bars^ain  with  Newby  and  Clary  saundera 
to  permit  all  citizens  of  that  county  to  pass  toll  free  on  pub- 
lic days,  for  a  fixed  annual  sum — that  under  a  private  act  ot 
Assembly  passed  in  1838,  the  justices  of  the  County  Court 
had  bought  the  bridge  at  the  price  of  $5700,  and  the  justices 
held  it  as  trustees  for  the  people  of  the  county— that  the  jus- 
tices had,  from  year  to  year  since  the  purchase,  leased  tl)6 
bridge  to  the  plaintiff,  with  the  privilege  of  charging  toll  (o 
all  persons,  except  the  citizens  of  Perquimons  county  aud 
ministers  of  the  gospel,  who  were  to  bo  permitted  to  pass 
toll  free.  The  defendant's  counsel  relied  on  the  proviso  of 
the  act  of  1784,  that  such  toll  should  be  general  to  all  per- 
sons, and  no  one  to  be  exempt  therefrom,  and  insisted,  that 
the  county,  having  l)ecome  the  owners  of  the  bridge,  with 
power  to  exact  or  remit  the  usual  lawful  toll,  had  no  power 
to  lease  to  the  plaintiff,  making  such  an  invidious  distinc- 
tion in  favor  of  the  citizens  of  Perquimons.  The  court  was 
of  opinion  that,  by  the  law  in  reference  to  bridges,  water 
courses  are  divided  into  three  classes.  1st.  The  small  ones 
are  to  be  bridged,  if  necessary,  by  the  overseer  of  the  road. 
2dly.  Those  of  a  larger  size  are  to  be  bridged  out  of  the 
funds  of  the  county.  3dly.  Those  of  the  largest  size  are  to 
have  ferries,  or  toll  bridges,  under  the  act  of  1784.  On  the 
first  two  classes,  the  citizens  of  the  State  have  a  right  to  ex- 
pect to  pass  with  safety  and  convenience  free  oi  toll.  Ou 
the  third  class,  they  have  no  right  to  expect  to  pass  toll  free. 
The  proviso  in  the  act  of  1784,  making  the  toll  general,  was 
intended  to  prevent  the  County  Court  from  being  tempted 
to  include  in  the  third  class  a  water  course  of  the  second 
class,  by  being  at  liberty  to  make  astipulation  with  the  con- 
tractor to  let  the  citizens  of  the  county  pass  toll  free,  aud 
from  being  tempted  to  grant  the  revenue  of  the  tolls  for  a 
longer  time  tor  the  like  consideration.  After  the  contract 
was  made,  the  tolls  fixed  and  the  bridge  built,  the  contractors 
might  let  any  one  pass  toll  free,  or  might  take  a  certain 
yearly  sum  in  lieu  of  the  tolls  arising  from  any  class  of  per- 
sons or  the  citizens  of  any  particular  county,  without  viola- 
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June  1843  ting  the  proviso  in'the  act  of  1784.  The  purchase  by  the 
Saundera  County  Court  in  1838,  operated  to  vest  in  the  justices,  as 
V  the  successors  oi  the  original  contractors,  all  their  rights  for 
avray.  ^^^  unexpired  term  of  99  years  ;  and  the  justices  had  a  right 
to  lease  to  the  plaintiff  for  a  larger  sum  with  the  privilege 
of  exacting  toll  from  all  persons,  or  for  a  less  sum  without 
the  privilege  of  exacting  toll  from  the  citizens  of  Perqui- 
mons  or  ftiiuisters  of  the  gospel,  but  of  all  other  persons, 
without  violating  the  act  of  Assembly,  and  without  being  li- 
able to  the  imputation  from  the  citizens  of  other  counties, 
who  had  no  right  to  expect  to  pass  the  bridge  toll  free  at 
least  till  th6  end  of  99  years,  of  making  a  distinction  in  fa- 
vor of  the  citizens  of  Perquimons,  who  had  been  taxed 
$5700,  the  price  given,  in  lieu  of  all  toll  which  they  would 
otherwise  haveliadto  pay.  The  jury  found  a  verdict  for 
the  plaintiff,  and  judgment  having  been  given  accordingly, 
the  defendant  appealed. 

No  counsel  for  the  plaintiff. 
Kinney  for  the  defendant. 


RuFFiN,  C.  J.  We  think  no  serious  doubt  can  be  raised 
of  the  plaintiff* 's  right  to  recover.  Although  the  Legisla- 
ture does  not  allow  the  County  Court  to  build  a  toll  bridge, 
nor  to  authorize  a  private  person  to  build  one  and  collect 
thereat  unequal  tolls  from  different  persons  ;  but,  for  obvi- 
ous reasons,  requiring  the  court  to  lay  uniform  tolls :  yet  it 
is  clear,  that  the  builder  of  the  bridge  is  not  obliged  to  col- 
Uct  the  same  toll  from  every  person.  None  of  the  reasons 
for  laying  such  a  toll  apply  to  its  collection.  It  is  granted 
to  the  builder  as  his  compensation.  It  is  for  his  benefit  and 
is  his  properly ;  and,  consequently,  he  may  levy  what  he 
likes  from  each  person,  within  the  rates  fixed  by  the  court, 
or  relinquish  it  altogether.  As  applied  to  a  bridge,  remain- 
ing private  property,  these  positions  were  not  disputed  at  the 
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bar.  But  it  was  said,  that,  upon  a  purchase  by  the  CoBOty  June  1843 
Court,  the  bridge  becomes  free  for  all  persons,  as  there  is  do  saundew 
difference  between  building  a  bridge  and  buying  one  already  ▼ 
built ;  and  it  was  pressed  upon  the  court,  that  there  would  ^^  ^^* 
be  danger  of  evading  the  act  of  1 784,  (Rev.  Stat  cb.  104, 
sec.  26,)  if  the  court  might  grant  the  franchise  to  an  indi- 
vidual, and  then  buy  him  out,  with  a  view  to  the  tolls  as  a 
revenue  to  the  county,  raised  at  the  expense  of  passengers 
from  other  counties.  But  there  is  no  color  for  the  imputa- 
tion of  collusion  in  this  case  ;  for  the  bridge  was  held  as 
private  property  for  upwards  of  forty  years,  and  was  then 
purchased  by  the  county  under  the  sanction  of  the  Legisla- 
ture.  In  the  next  place,  it  may  be  admitted,  that,  under 
the  act  of  17S4,  upon  a  purchase  by  the  public,  the  bridge 
is  made  public  and  free,  yet  in  this  case  the  parties  did  not 
trust  to  that  act,  but  procured  "^  special  one  to  be  passed  to 
obviate  that  provision  of  the  general  law.  The  private  act 
of  1838,  ch.  11,  confers  on  a  majority  of  the  justices  of  the 
County  Court  of  Perquimons,  power  to  purchase  this  bridge 
"  for  the  benefit  of  the  county,"  and  to  receive  a  conveyance 
for  and  "  hold  it  as  trustees  for  the  county,  and  to  exact  or 
remit  the  usual  lawful  toll  for  passing  thereof,  as  to  them 
may  seem  most  conducive  to  the  benefit  of  the  people  of  said 
county ,"  and  then  the  justices  are  required  to  keep  the 
bridge  in  repair,  and,  in  default  thereof,  are  made  liable,  as 
other  owners  of  toll  bridges,  to  be  sued  for  damages  sus* 
tained  by  any  person.  It  is  evident  that  the  object  of  this 
act  was  to  enable  the  justices  to  purchase  and  hold  this,  as 
a  toll  bridge.  Without  any  act  they  could,  by  a  mere  pur- 
chase, have  opened  the  bridge  freely  to  the  public ;  and  it 
was  the  purpose  of  the  Legislature  to  prevent  the  purchase 
from  having  that  effect,  and  to  vest  the  bridge  in  the  justi- 
ces as  legal  owners,  without  therein  changing  it  from  a  toll 
to  a  free  bridge.  By  virtue  of  their  ownership,  the  justices, 
without  restraining  words  in  the  act,  could,  of  course,  col- 
lect or  not  collect  the  tolls  from  any  individuals  or  classes  in 
their  pleasure.      There  is  no  such   restriction  upon  their 
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June  ;843  Jmje  next,  then  and  there  to  shew  cause,  if  any  be  has,  why 
McLin    (he  aforesaid  judgment  should  not  be  made  absolute.   Here- 
in fail  not,  <S6c.  Tested  the  last  Monday  of  December,  1840| 
and  signed  by  the  Clerk. 

On  the  return  of  the  scirefacias,  the  defendant  appeared 
and  entered  the  following  pleas : 

John  Hardie  Adsm.  Thomas  McLin. 

And  the  said  John,  by  David  F.  Caldwell  and  John  H. 
Bryan,  his  attorneys,  comes  and  defends  the  wrong  and  inju- 
ry, when,  &c.  and  says  that  there  is  not  any  record  of  the 
said  supposed  judgment  in  the  said  scire  facias  mentioned, 
remaining  in  the  said  court  here  in  manner  and  form  as  the 
said  Thomas  hath  above  in  his  said  scire  facias  alleged,  and 
this  he  the  said  John  is  ready  to  verefy,  whereupon  he  prays 
judgment  if  the  said  Thomas  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him  the  said  John. 

And  for  a  further  plea  in  this  behalf,  the  said  John,  by 
leave  of  the  court,  d6C.  and  according  Xo  the  statute,  6cc. 
says,  that  the  said  Thomas  ought  not  to  have  or  maintain 
his  aforesaid  action  theieof  against  him,  because  he  says, 
that  neither  at  the  time  of  the  issue  of  the  said  execution 
or  writ  ol  fieri  facias^  in  the  said  scire  facias  mentioned, 
nor  at  the  return  day  thereof,  nor  of  the  delivery  thereof  to 
him  the  said  John,  nor  at  any  time  between  the  said  issue 
and  return  day  was  the  said  John  sheriff  of  Rowan  county 
aforesaid — and  this  the  said  John  is  ready  to  verify.  Where- 
fore, be  prays  judgment  if  the  said  Thomas  ought  to  have 
or  maintain  his  aforesaid  action  thereof  against  him,  &c. 

To  which  pleas  the  plaintiff  put  in  the  following  replica- 
tion : 

And  the  said  Thomas,  as  to  the  said  plea  of  the  said  John 
by  him  first  above  pleaded,  saith,  that  he  the  said  Thomas, 
by  reason  of  any  thing  by  the  said  John  in  that  plea  alleged, 
ought  not  to  be  barred  from  having  and  maintaining  his  said 
action  thereof  against  him,  because  he  says  that  there  is  such 
a  record  ot  the  said  judgment  remaining  in  the  said  court 
here,  as  he  the  said  Thomas  hath  above   in  his  said  writ  of 
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scire  facias  alleged — and  this  he  the  said  Thomas  is  ready  J«ne  i843 
to  verify  by  the  said  record  when,   where  and  in  such  man-    McLin 
ner  as  the  court  here  shall  award  and  direct ;  and  he  prays       ^  . 
that  the  said  record  may  be  inspected  and  seen  by  the  court 
here.    And  because  the  said  court  are  not  yet  advised  what 
judgment  to  give  of  and  upon  the  premises,  a  day  is  there- 
fore given' to  the  parties  aforesaid  until  the  last  Monday  of 
December  now  next  ensuing  to  have  the  judgment  of  the 
said  court  thereupon,  for  that  the  said  court  now  here  are 
not  yet  advised  thereof,  Sec, 

And  the  said  Thomas,  as  to  the  plea  of  the  said  John  by 
him  secondly  above  pleaded,  saith  the  said  Thomas,  by  rea- 
son of  any  thing  by  the  said  John  in  that  plea  alleged,  ought 
not  to  be  barred  from  having  and  maintaining  his  aforesaid 
action  thereof  against  him,  because,  he  says,  that  at  the 
Court  of  Pleas  and  Quarter  Sessions,  begun  and  held  for  the 
said  county  of  Rowan,  at  the  court  house  in  Salisbury,  oa 
the  third  Monday  of  August,  in  the  year  of  our  Lord  1838, 
a  majority  of  the  acting  justices  of  the  same  county  being ' 
then  and  there  present,  the  said  John  was,  by  the  said  court, 
declared  to  have  been  duly  elected  sheriff  of  the  said  coun- 
ty of  Rowan  for  the  term  of  two  years  thence  next  ensuing, 
and  to  be  complete  and  ended,  and  the  said  John  thereupon 
presently  appeared  before  the  said  justices  in  the  said  court 
then  and  there  held,  and  accepted  the  said  office,  and  then 
and  there  before  the  said  justices  in  the  said  court,  entered 
into  the  bonds  and  took  the  oaths  by  law  in  that  behalf  re- 
quired for  his  qualification,  and  thereupon  was  then  iand 
there  admitted  and  received  by  the  said  justices  in  the  said 
court  as  such  sheriff  for  and  during  the  term  aforesaid,  as 
by  the  record  of  the  said  proceedings  now  remaining  in  the 
said  court  of  Rowan,  it  doth  and  may  more  fully  appear. — 
And  the  said  Thomas  in  fact  says  that  be  the  said  John  from 
thence  afterwards  until  the  end  of  the  said  two  years  con- 
tinually held,  used  and  exercised  his  said  office  of  sheriff,  to 
wit,  at  Rowan  aforesaid.  And  the  said  Thomas  further  in 
fact  says  that  while  the  said  John  so  held,  used  and  exercis- 
ed his  said  office  of  sheriff,  and  more  than  twenty  days  be- 
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June  1843  fore  the  end  of  his  said  term  of  and  in  his  said  office,  to  wit, 
McLin   o"  ^^^  fi*'st  day  of  July,  in  the  year  1840,  at  Rowan  afore- 
said, the  said  writ  oi  fieri  facias  was  duly  delivered  to  the 
^^    said  John  as  such  sheriff,  to  be  executed.     And  this  the  said 
Thomas  is  ready  to  verify.    Wherefore  he  prays  judgment 
and  the  said  sum  of  $100  to  be  awarded  to  him,  &c. 

To  this  replication  there  was  a  general  demurrer,  and  the 
plaintiff  joined  in  demurrer. 

The  cause  stood  over  till  this  Term,  (June  1843)  when  it 
was  argued  by  counsel. 

W.  J7.  Haywood  ani  Badger  for  the  plaintiff. 
B.  F,  Caldwell  and  J.  H.  Bryan  for  the  defendant. 

Daniel,  J.  It  does  not  appear  that  the  sheriff  had  made 
any  levy  under  the  execution  before  his  office  of  sheriff  ex- 
pired. If  he  had  made  a  levy,  it  would  have  been  his  diHy 
to  have  proceeded  and  completed  the  sale,  notwithstanding 
a  new  sheriff  had  been  appointed  before  the  return  day  oi 
the  execution.  But  as  nothing  had  been  done  on  the  execu- 
tion, when  the  defendant's  office  expired  in  August,  1840,  he 
thereafter  had  no  power  to  act  on  it.  For  all  writs  of  exe- 
cution, not  executed  or  begun  to  be  executed  by  the  old 
sheriff  before  his  office  expires,  it  is  the  duty  of  the  new 
sheriff  to  execute.  Fonseck  v  Magney^  6  Taunt.  231. — 
Watson  on  Sheriffs,  21.  The  question  now  is  not,  whether 
the  defendant  handed  over  this  execution  to  the  new  sheriff, 
or  whether  it  was  his  duty  to  have  done  so,  but  whether  ho 
is  subject  to  a  penalty  for  failing  to  return  the  writ  into  this 
court  on  the  return  day,  to  wit,  at  December  Term,  1840, 
four  months  after  his  office  had  expired.  We  think  that  he 
is  not  subject  to  the  forfeiture.  The  Legislature  did  not 
contemplate  a  case  like  this  when  it  passed  the  act.  The 
defendant  could  not  in  law  have  made  the  return  on  the  ex- 
ecution, at  the  time  it  was  returnable.  Dyer  41,  355  in  no- 
ta  Dalt.  18.    The  demurrer  must  therefore  be  sustained} 
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and  judgmentrendered  for  the  defendant  to  go  without  day  J™e  i843 
and  recover  his  costs, 

P£R  Curiam.  Judgment  for  Ihe  defendant. 


STATE  v8.  JOSEPH  KING. 

An  indictment  against  an  individual  for  permitting  a  public  bridge  to  become 
ruinous,  whizh  he  was  bound  to  repair,  must  set  forth  how  he  became  sub- 
jected to  the  duty  of  making  repairs. 

The  case  of  State  v  fFynne,  1  Hawks  451,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Hender- 
son County,  at  Spring  Term,  1843,  his  Honor  Judge  Nash 
presiding. 

The  defendant  was  tried  upon  the  following  indictment. 

The  jurors  for  the  State  upon  their  oaths  present,  that  on 
the  1st  day  of  January,  1843,  there  was  and  yet  is  a  public 
bridge  commonly  called  the  Free  bridge,  situate  and  being 
in  the  county  of  Henderson,  on  the  public  road  leading  from 
Mills  river  to  Plat  Rock  in  said  county,  on  French  Broad 
River,  used  by  and  for  all  the  citizens  of  the  said  county  on 
foot,  and  with  their  horses,  coaches,  carts  and  other  carriages 
to  go,  return,  pass  and  repass,  and  ride  over  at  their  free  will 
aiid  pleasure — that  Joseph  King  has  a  toll  gate  on  the  said 
road,  and  receives  tolls  from  the  passengers  crossing  over 
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June  1843  (he  said  bridge  and  is  bound  and  of  right  ought  to  keep  the 
State  said  bridge  in  good  repair — that  on  the  1st  day  of  January 
7  1842,  and  at  divers  other  times  afterwards  up  to  the  taking 
*"^*  of  this  inquisition,  to-wit,  for  the  space  of  twenty  days,  the 
said  Joseph  King,  late  of  the  said  county  of  Henderson,  with 
force  and  arms,  unlawfully  did  permit  and  suffer  the  said 
bridge  to  be  and  remain  very  ruinous,  broken,  dangerous,  and 
in  great  decay  for  want  of  upholding,  maintaining,  mending 
and  repairing  the  same,  so  that  the  citizens  upon  and  over 
the  said  bxidge  with  their  horses,  coaches,  carta,  and  other 
carriages,  could  not,  during  the  time  last  aforesaid,  go,  re- 
turn, pass  or  repass,  and  ride  as  before  they  were  used  and 
accustomed  to  do,  and  still  of  right  ought  to  do,  to  the  great 
danger  of  their  lives  and  property,  to  the  great  damage  and 
comtnon  nuisance  of  all  the  good  citizens  of  the  State  upon 
and  over  the  said  bridge  going,  returning,  passing,  repassing 
and  riding,  against  the  form  of  the  statutes  in  such  cases 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
State. 

On  the  trial  it  was  proven,  that  there  was  a  bridge  over 
French  Broad  River  in  Henderson  county,  that  there 
was  a  public  road  leading  to  and  from  that  bridge  on  either 
side,  that  the  defendant  had  placed  a  gate  across  the  said 
road  near  the  bridge,  and  that  he  had,  for  many  years  before 
the  finding  of  the  bill,  exacted  toll  from  persons  passing  the 
said  bridge.  There  was  no  evidence  offered  to  shew,  that 
persons  travelling  this  road  could  cross  the  river  except  by 
going  over  the  bridge.  It  was  further  proved  that  the 
bridge  was  out  of  repair.  It  was  objected  by  the  defendant's 
counsel,  that,  although  this  evidence  might  have  been  suffi- 
cient to  convict  the  defendant  for  obstructing  a  public  high- 
way by  means  of  his  gate,  yet  it  was  not  sufficient  to  ren- 
der him  liable  for  not  keeping  the  bridge  in  repair.  But  the 
jury  were  instructed,  that,  if  from  the  evidence  they  were 
satisfied  that  the  bridge  was  the  property  of  the  defendant, 
that  the  road  leading  to  and  from  the  bridge  was  a  public 
highway,  and  that  the  defendant  exacted  toll  from  the  public 
for  crossing  the  bridge,  and  further  that  there  was  not  any 
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way  for  the  public  to  cross  the  river  but  by  the  bridge,  theJun©  1843 
defendant  was  guilty,  as  it  was  his  duty  in  law  to  keep  the     "^^ 
bridge  in  proper  repair;  it  being  conceded  it  was  out  of  re-       ▼ 
pair.    The  jury  found  a  verdict  against  the  defendant.    A      *°^' 
motion  was  then  made  in  arrest  of  judgment,  which  being 
overruled,  and  judgmept  rendered  for  the  State,  the  defend- 
ant appealed. 

JlUornei/  General  for  the  State. 
No  counsel  for  the  defendant. 

Gaston,  J.  It  is  very  probable  from  the  evidence  dis- 
closed in  this  case,  that  the  appellant  has  been  guilty  of  an 
offence,  for  which  he  is  liable  to  punishment ;  but  the  in- 
dictment does  not,  in  our  opinion,  set  forth  any  offence  with 
such  explicitness  as  to  warrant  the  rendering  of  a  judgment 
thereon.  It  purports  to  charge  the  defendant  with  neglect 
of  duty  in  permitting  a  public  bridge  to  become  ruinous, 
which  he  was  bound  to  repair.  As  he  was  not  chargeable 
with  the  duty  of  repairing  such  bridge  of  common  right,  it 
was  essential  that  the  indictment  should  set  forth  how  that 
duty  was  imposed  upon  him.  It  accordingly  alleges,  that 
he  has  a  toll  gate  on  a  public  road  adjoining  the  said  bridge 
and  receives  tolls  from  passengers  crossing  the  said  bridge, 
and  it  thence  infers  as  a  legal  consequence,  "  that  he  is 
bound  and  of  right  ought  to  keep  said  bridge  in  good  re« 
pair."  Now  the  statutory  regulations,  which  we  have  on 
this  subject,  are  those  set  forth  in  the  104th  chapter  and  26th 
section  of  the  Revised  Statutes,  by  which  the  County  Courts 
are  authorized  to  contract  with  builders  to  build  bridges  over 
large  water  courses  and  creeks,  and  to  grant  to  them  for  a 
prescribed  number  of  years  the  right  to  take  certain  tolls  on 
persons,  horses,  carriages  and  cattle  passing  over  the  same, 
and  by  which  it  is  made  the  duty  of  the  builder  or  builders, 
his  or  their  heirs  or  successors,  "  to  keep  the  same  in  con- 
stant repair  at  his  or  their  sole  expense."  Under  the  provi- 
sions, the  builder  and  an  assignee  of  the  builder,  whether 
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Jane  1843  ati  assignee  In  law^  or  in  fact,  may  be  regarded  as  the  tempo- 
Qt^tg     rary  owner  of  a  bridge  of  this  description,  and  in  that  copa- 
V       city  is  bound  to  keep  such  bridge  in  repair.      Now  the  fact, 
^^'     that  the  appellant  was  in  the  habit  of  demanding  and  re- 
ceiving tolls  from  passengers  crossing  the  bridge,  was  evi- 
denze  against  him  to  shew  that  he  was  the  owner  of  <<a  pub- 
lic toll  bridge,"  because  he  assumed  to  act  in  that  character. 
State  V  Wynnes  I  Hawks,  451.    But  the  indictment  should 
have  charged  the  fact  of  ownership,  to  which  is  attached 
the  duty  of  making  repairs,  and  not  have  set  forth  the  evi- 
dence of  that  fact. 

.  It  must  be  certified  to  the  Superior  Court  of  Henderson, 
that  the  indictment  in  this  case  is  defective,  and  that  judg- 
ment should  be  arrested. 

Per  Curiam.  Ordered  accordingly. 
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HENRY  RHODES  vs.  HENRY  PULLENWIDfiR  AND  ANOTHER. 

To  avoid  a  security  as  usurious,  you  must  shew  that  the  agreement  was  ille-  June  1843 

gal  from  its  origin.     If  the  taking  of  usurious  interest  be  co-temporapeous- — 

with  the  making  of  the  bond,  or  in  the  contemplation  of  the  parties,  the  se^ 
curity  will  be  void,  although  no  usury  appears  on  the  face  of  it 

If  a  loan  be  made  in  siWer,  and  the  bond  to  secure  it  is  made,  by  a  bona  fidt 
agreement,  payable  in  current  bank  notes,  it  is  not  usurious  to  include  in 
the  bond  for  such  loan  the  difference  in  value  between  such  notes  and  the 
silver  loaiied. 

Appeal  from  the  Superior  Court  of  Law  of  Lincoln  coun- 
ty, at  Spring  Term,  1843,  his  Honor  Judge  Dick  presid- 
ing. 

This  was  an  action  of  debt  upon  a  bond,  of  which  the 
following  is  a  copy: 

"  $250.  One  day  after  date,  I,  Henry  Fullenwider,  as 
principal,  and  William  Fullenwider,  as  security,  do  promise 
to  pay  Henry  Rhodes,  his  order  or  assigns,  two  hundred  and 
fifty  dollars,  for  value  received.  As  witness,  our  hands  and 
seals,  this  25th  of  January,  1839. 

HENRY  FULLENWIDER,  (Seal.) 
WM.  FULLENWIDER,    (Seal.) 

The  defendants  pleaded  the  general  issue  and  the  statute 
against  usury.  On  the  trial,  the  plaintiff  proved  the  execu- 
tion of  the  bond.  The  defendants  then  called  a  witness, 
who  proved,  that  the  defendant  Henry  Fullenwider  inquired 
of  him,  if  he  knew  any  person  who  had  money  to  loan — 
that  witness  informed  him  the  plaintiff  had  $250  in  silver, 
which  he  would  loan  at  sir  per  centum  if  the  money  was 
returned  to  bim^  in  silver,  but  if  not»  and  the  money  was  re< 
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June  1843  paid  ill  bank  notes,  he  must  have  four  per  centum  in  addi- 

Rhodes    ^^^^  ^^  ^^e  lawful  interest,  silver  being  four  per  centum  more 

J    .  valuable  than   Bank  notes.      The  witness  at  the  same  time 

f  ullcnwi* 

dcr.  informed  Henry  Fullenwider,  that  he  (the  witness,)  was  the 
agent  of  Rhodes,  and  could  then  let  him  have  two  hundred 
and  fifty  dollars  in  silver  on  the  above  terms,  provided  said 
Fullenwider  would  give  him  securiOf.  Fullenwider  re- 
marked that  he  did  not  know  what  to  do>  went  off,  and  in  a 
short  time  returned  with  the  bond  on  which  this  suit  is 
brought,  handed  it  to  the  witness  and  received  from  the  wit- 
ness two  hundred  and  fifty  dollars  in  silver.  Fullenwider 
immediately  handed  back  to  the  witness  ten  dollars,  and  told 
him  to  give  the  ten  dollars  with  the  bond  to  the  plaintiflf. — 
The  witness  further  stated,  that,  very  shortly  afterwards,  he 
gave  the  bond  and  the  ten  dollars  to  the  plaintiff,  and  that 
the  plaintiff  made  no  objection  to  receiving  the  bond  or  the 
ten  dollars.  The  plaintiff  then  proved,  that,  at  the  date  of 
the  said  bond,  specie  in  the  county  of  Lincoln  was  worth 
from  four  to  ten  per  centum  more  than  bank  notes. 

The  plaintiff's  counsel  requested  the  court  to  charge  the 
jury,  that  if  the  transaction  was  a  fair  sale  of  the  silver  fol- 
lowed by  a  loan  of  the  money,  in  that  case  the  contract  was 
not  usurious.  The  counsel  further  requested  the  court  to 
charge  the  jury,  that  If  the  .silver  was  actually  worth  the 
four  per  cent,  premium  allowed  for  it  by  the  defendant,  then 
the  contract  was  not  usurious.  The  court  declined  giving 
the  instructions  prayed  for,  but  instructed  the  jury,  that,  it 
from  all  the  circumstances  of  the  case  they  found,  that  the 
plaintiff  by  the  contract  had  secured  to  himself  a  greater 
rate  of  interest  than  six  per  centum  for  the  money  loaned, 
and  that  it  was  his  intention  to  do  so,  the  contract  was  usu- 
rious, and  they  ought  to  find  for  the  defendants.  The  jury 
found  for  the  defendants,  and  judgment  being  rendered  pur- 
suant thereto,  the  plaintiff  appealed. 


Hoke  and  Osborne  for  the  plaintiff. 
Mexander  and  Boyien  for  the  defendants. 
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Daniel,  J.     To  avoid  a  security  as  usurious,  you  mu8lJ«M>«  i843 
shew  that  the  agreement  was  illegal  from  its  origin.    If  the    Rhodes 
takingr  of  usurious  interest  be  co-temporaneous  with  the  ma-       ^ 

Fullenwi- 

king  of  the  bond,  or  in  the  contemplation  of  the  parties,  the  j^, 
security  will  be  void,  although  no  usury  appears  upon  the 
face  of  it.  Therefore,  when  A.  had  borrowed  £100  from 
B.,  fur  which  he  had  given  a  bond  payable  with  lawful  in- 
terest ]  but,  at  the  time  of  the  advance  of  the  money,  paid 
an  additional  premium.  Lord  Mansfield  decided  that  the 
bond  was  void.  Fiaher  v  Beasley^  Douglass,  225.  Comyn 
on  Usury,  188, 189.  In  the  case  now  before  us,  the  judge 
charged  the  jury,  that,  if  the  plaintiff  by  the  contract  had 
secured  to  himself  a  greater  rate  of  interest  than  six  per 
centum  for  the  money  loaned,  and  that  it  was  his  intention 
to  do  so,  the  contract  was  usurious  and  void.  We  see  no 
objection  in  point  of  law  to  this  charge. 

What  the  counsel  for  the  plaintiff  intended  by  his  prayer 
to  the  court  to  charge,  is  quite  unintelligible  from  the  case 
made  out  and  sent  up  to  this  court.  It  may  be  th  at  he  intended 
to  pray  the  court  to  charge  the  jury,  that  if  it  was  at  the  time 
agreed,  that  the  bond  then  taken  was  to  be  paid  in  current 
bank  paper,  and  that  part  of  the  agreement  had  been  left  out 
of  the  bond  by  mistake,  then  the  intent  to  violate  the  statute 
would  be  negatived,  and  the  bond  would  not  be  usurious. — 
Had  such  an  instruction  been  prayed,  we  think  it  ought  to 
have  been  given.  But  we  are  unable  to  sec  from  the  case 
sent  here,  what  the  counsel  wanted  the  judge  to  charge,  and 
therefore  no  opinion  can  be  given  by  us  upon  his  prayer.-— 
The  judgment  must  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 
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STATE  V8.  ROBERT  S.  HUNTLY. 

June  1 843  The  offence  of  riding  or  going  armed  with  unusual   and   dangerous  weapons, 

to  the  terror  of  the  people,  is  an  offence  at  common  law,   and  is   indictable 

in  this  State. 
A  man  may  carry  a  gun  for  any  lawful  purpose  of  business  or  amusement ; 
but  he  cannot  go  about  with  that  or  any  other  dangerous  weapon,  to  terrify 
and  alarm,  and  in  such  manner  as  naturally  will  terrify  and  alarm,  a  peace- 
ful people. 
The  declarations  of  the  defendant  are  admissible  in  evidence,  on  the  part  of 
the  prosecution,  as  accompanying,  explaining,  and  characterizing  the  acts 
charged. 

Appeal  from  the  Superior  Court  of  Law  of  Anson  coun- 
ty, at  Spring  Term,  1843,  his  Honor  Judge  Settle  pre- 
siding. 

The  defendant  was  tried  upon  the  following  indictment, 
found  in  Anson  Superior  Court  : 

The  jurors  for  the  State  upon  their  oath  present,  tha^ 
Robert  S.  Huntiy,  late  of  the  county  aforesaid,  laborer,  on 
the  first  day  of  September,  in  the  present  year,  with  force 
and  arms,  at  and  in  the  county  aforesaid,  did  arm  himself 
with  pistols,  guns,  knives  and  other  dangerous  and  unusual 
weapons,  and,  being  so  armed,  did  go  forth  and  exhibit  him- 
self openly,  both  in  the  day  time  and  in  the  night,  to  the 
good  citizens  of  Anson  aforesaid,  and  in  the  said  highway 
and  before  the  citizens  aforesaid,  did  openly  and  publicly 
declare  a  purpose  and  intent,  one  James  H.  Ratcliff  and 
other  good  citizens  of  the  State,  then  and  there  being  in  the 
peace  of  God  and  of  the  State,  to  beat,  wound,  kill  and 
murder,  which  said  purpose  and  intent,  the  said  Robert  S. 
Huntley,  so  openly  armed  and  exposed  and  declaring,  then 
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and  there  had  and  entertained,  by  wtiich  said  arming,  expo- June  1843 
sure,  exhibition  and  declarations  of  the  said  Robert  S.  Hunt-     "^^ 
ley,  divers  good  citizens  of  the  State  wore  terrified,  and  the       ▼ 
peace  of  the  State  endangered,  to  the  evil  example  of  all      ""  ^' 
others  in  like  cases  offending,  to  the  terror  of  the  people,  and 
against  the  peace  and  dignity  of  the  State. 

On  the  trial,  it  was  insisted  on  the  part  of  the  defendant, 
that  allowing  all  the  facts  charged  in  the  indictment  to  be 
true,  they  constituted  no  offence  for  which  the  defendant 
could  be  punished  as  for  a  misdemeanor.  His  Honor  instruct- 
ed the  jury,  that,  if  the  facts  charged  in  the  indictment,  were 
proven  to  their  satisfaction,  the  defendant  had  been  guilty 
of  a  violation  of  the  law,  and  that  they  ought  to  render  their 
verdict  accordingly.  In  the  investigation  before  the  jury  it 
appeared,  among  other  things,  that  the  defendant  was  seeu 
by  several  witnesses,  and  on  divers  occasions,  riding  upon 
the  public  highway,  and  upon  the  premises  of  James  H. 
Katcliff,  (ihe  person  named  in  the  indictment,)  armed  with  a 
double  barrelled  gun,  and  on  some  of  those  occasions  was 
heard  to  declare,  "that  if  James  H.  Ratcliff  did  not  surren- 
der his  negroes,  he  would  kill  him,"  at  others,  "  if  James  H. 
Ratcliff  did  not  give  him  his  rights,  he  would  kill  him;'* 
on  some,  that  "he  had  way  laid  the  house  of  James  H.  Rat- 
cliff in  the  night  about  day. break,  and  if  he  had  shewn 
himself  he  would  have  killed  him,  that  he  shewed  himself 
once,  but  for  too  short  a  time  to  enable  him  to  do  so,  and 
that  he  mistook  another  man  for  him,  and  was  very  near 
shooting  him."  On  one  occasion,  that  "  he  would  kill 
James  II.  Ratcliff  if  he  did  not  surrender  his  negroes,  and 
that  as  for  William  Ratcliff,  he  was  good  for  him  any  how 
on  sight,  that  there  were  four  or  five  men  whom  he  meant 
to  kill."  All  these  declarations  were  objected  to  by  the  de- 
fendant's counsel,  but  were  received  by  the  court,  as  accom- 
panying and  qualifying  and-explaining  the  defendant's  rid- 
ing about  the  county  armed  with  a  double  barrelled  gun. — 
The  jury  having  found  the  defendant  guilty,  his  counsel 
moved  for  a  new  trial  upon  the  grounds,  Jirstj  that  the  dec- 
larations of  the  defendant  before  mentioned,  were  improper- 
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June  1843  ly  received  ;  secondly^  because  the  judge  should  have  told 

state     the  jury,  that  supposing  all  the  facts  charged  in  the  indict- 

V       ment  to  be  true,  still  the  defendant  was  entitled  to  their  ?cr- 

Hunty.   ^^^^     rpijg  motion  was  overruled,  and  judgment  having 

been  pronounced,  the  defendant  appealed. 


Attorney  General  for  the  State. 
Winston  for  the  defendant. 

Gaston,  J.  On  the  trial  it  was  insisted  by  the  defend- 
ant's counsel,  and  the  jud(?e  was  required  so  to  instruct  the 
jury,  that  if  the  facts  charged  in  the  indictment  were  all 
true,  they  nevertheless  constituted  in  law  no  offence  of  which 
they  could  find  the  defendant  guilty.  His  Honor  refused 
this  prayer,  and  instructed  the  jury,  that,  ii  the  facts  charged 
were  proved  to  their  satisfaction,  it  was  their  duty  to  find 
him  guilty.  The  same  ground  of  defence  has  been  taken 
here  by  way  of  o  motion  in  arrest  of  judgment ;  but  we  are 
of  opinion  that  in  whatever  form  presented,  it  is  not  tenable. 

The  argument  is,  thut  the  offence  of  riding  or  going  a- 
bout  armed  with  unusual  and  dangerous  weapons,  to  the 
terror  of  the  people,  was  created  by  the  statute  of  North- 
ampton, 2nd  Edward  the  3d,  ch.  3d,  and  that,  whether  this 
statute  was  or  was  not  formerly  in  force  in  this  State,  it  cer- 
tainly has  not  been  since  the  first  of  January,  1838,  at  which 
day  it  is  declared  in  the  Revised  Statutes,  (ch.  1st,  sect.  2,) 
that  the  statutes  of  England  or  Great  Britain  shall  cease  to 
be  of  force  and  effect  here.  We  have  been  accustomed  to 
believe,  that  the  statute  referred  to  did  not  create  this  of- 
fence, but  provided  only  special  penalties  and  modes  of  pro- 
ceeding for  its  more  effectual  suppression,  and  of  the  correct- 
ness of  this  belief  we  can  see  no  reason  to  doubt.  All  the 
elementary  writers,  who  give  us  any  information  on  the 
subject,  concur  in  this  representation,  nor  is  there  to  be  found 
in  them,  as  far  as  we  are  aware  of,  a  dictum  or  intimation 
to  the  contrary.  Blackstone  states,  that  "  the  offence  of  rid- 
ing or  going  armed  with  dangerous  or  unusual  weapons,  is  a 
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« 

<:riiiie  against  the  public  peace,  by  (errifyingthe  good  people  J""®  ^^*^ 
of  the  land ;  and  is  particularly  prohibited  by  the  statute  state 
of  Northampton,  2  Edward  3d,  ch.  3d,  upon  pain  of  for-  " 
feiture  of  the  arms,  and  imprisonment  during  the  King's 
pleasure."  4  Bl.  Com.  149.  Hawkins,  treating  of  offences 
against  the  public  peace  under  the  head  of  "  Affrays,"  point- 
edly remarks,  "  but  granting  that  no  bare  words  in  judg- 
ment of  law  carry  in  them  so  much  terror  as  to  amount  to 
an  affray^  yet  it  seems  certain  that  in  some  cases  there  may 
be  an  affray,  where  there  is  no  actual  violence,  as  where  a 
man  arms  himself  with  dangerous  and  unusual  weapons  in 
such  a  manner,  as  will  naturally  cause  a  terror  to  the  peoplei 
which  is  said  to  have  been  always  an  offence  at  common 
law  and  strictly  prohibited  by  many  statutes."  Haw.  P.  C, 
B.  1,  ch.  28,  sect.  I.  Burns  and  Tomlyns  inform  us,  that, 
this  terra  "  Affray,"  is  derived  from  the  French  word  "  ef- 
frayer'^  to  afi'right,  and  that  anciently  it  meant  no  more^ 
^<  as  where  persons  appeared  with  armour  or  weapons  not 
usually  worn,  to  the  terror  of  others."  Burn's  Verbo  "  Af- 
fray." Dier  do.  It  was  declared  by  the  Chief  Justice  in  Sir 
John  KnigMs  case^  that  the  statute  of  Northampton  was 
inado  in  affirmance  of  the  common  law.  3  Mod.  Rep.  117. 
And  this  is  manifestly  the  doctrine  of  Coke,  as  will  be  found 
on  comparing  his  observntions  on  the  word  "  Affray,"  which 
he  defines  (3d  Just.  158,)  <'a  public  offence  to  the  terror  of 
the  King's  subjects,  and  so  called  because  it  aff'righteth  and 
makoth  men  afraid,  and  is  enquirable  in  a  leet  as  a  common 
nuisance,"  with  his  reference  immediately  thereafter  to  this 
statute,  and  his  subsequent  comments  on  it  (3d  Inst.  160,} 
where  he  cites  a  record  of  the  29th  year  of  Edward  1st, 
shewing  what  had  been  considered  the  law  then.  ^  Indeed,  it 
those  acts  be  deemed  by  the  common  law  crimes  and  mis- 
demeanors, which  afe  in  violation  of  the  public  rights  and 
of  the  duties  owing  to  the  community  in  its  social  capacity^ 
it  is  difficult  to  imagine  any  which  more  unequivocally  de- 
serve to  be  so  considered  than  the  acts  charged  upon  this  de- 
fendant. They  attack  directly  that  public  order  and  sense 
of  security,  which  it  is  one  of  the  first  objects  of  the  com- 
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June  1848  nioti  law,  and  ought  to  be  of  the  law  of  all  regulated  socie- 
State     ^i^^i  ^^  preserve  inviolate— and  they  lead  almost  necessarily 
^        to  actual  violenee.      Nor  can  it  for  a  nnoment  be  supposed, 
^'    that  such  acts  are  less  mischievous  here  or  less  the  proper 
subjects  of  legal  reprehension,  than  they  were  in  the  coun- 
try of  our  ancestors.      The   bill  of  rights  in  this  State  se- 
cures to  every  man  indeed,  the  right  to  <<  bear  arms   for 
tiie  defence  ef  the  State."  While  it  secures  to  him  a  right  of 
N^hich  he  cannot  be  deprived,  it  holds  forth  the  duty  in  exe- 
cution of  which  that  right  is  to  be  exercised.    If  he  employ 
those  arms,  which  he  ought  to  wield  for  the  safety  and  pro- 
tection of  his  country,  to  the  annoyance  and  terror  and  dan- 
ger of  its  citizens,  he  deserves  but  the  severer  condemnation 
for  the  abuse  of  the  high  privilege,  with  which  he  has  been 
invested. 

It  was  objected  below,  and  the  objection  has  been  also 
urged  here,  that  the  court  erred  in  admitting  evidence  of 
the  declarations  of  the  defendant,  set  forth  in  the  case,  be- 
cause those,  or  some  of  them  at  least,  were  acknowledgments 
of  a  different  offence  from  that  charged.  But  these  declara- 
tions were  clearly  proper,  because  they  accompanied,  ex- 
plained, and  characterized  the  very  acts  charged.  They 
were  not  received  at  all  as  admissions  either  of  the  offence 
under  trial,  or  any  other  offence.  They  were  constituent 
parts  of  that  offence. 

It  has  been  remarked,  that  a  double-barrelled  gun,  or  any 
other  gun,  cannot  in  this  country  come  under  the  description 
of  "  unusual  weapons,"  for  there  is  scarcely  a  man  in  the 
community  who  does  not  own  and  occasionally  use  a  gua 
of  some  sort.  But  we  do  not  feel  the  force  of  this  criticism. 
A  gun  is  an  •*  unusual  weapon,"  wherewith  to  be  armed 
and  clad.  No  man  amongst  us  carries  it  about  with  him.  as 
one  of  his  every  day  accoutrements — as  a  part  of  his  dress — 
and  never  we  trust  will  the  day  come  when  any  deadly 
weapon  wiU  be  worn  or  wielded  in  our  peace  loving  and 
law-abiding  State,  as  an  appendage  of  manly  equipment. — 
But  although  a  gun  is  an  "unusual  weapon,"  it  is  to  be  re- 
membered that  the  carrying  of  a  gun  per  se  constitutes  no 
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offence.    For  any  lawful  purpose — either  of  business  or  Of- June  i843 
musement — the  citizen  is  at  perlect  liberty  to  carry  his  gun.     "^^ 
It  is  the  wicked  purpose — and  the  mischievous  result — which       ▼ 
essentially  constitute  the  crime.  He  shall  not  carry  about  this    ^^^^' 
or  any  other  weapon  of  death  to  terrify  and  alarm,  and  in  such 
manner  as  naturally  will  terrify  and  alarm,  a  peaceful  peo- 
ple. 

Oour  opinion  is,  that  there  is  no  error  in  the  sentence  be- 
low. This  decision  will  be  certified  to  the  Superior  Court 
of  Anson  accordingly. 

Per  Curiam.  Ordered  accordingly. 


n 


424  IN  THE  SUPREME  COURT 


) 


STATE  w.  HAMPTON  B.  TILLY. 

Jmie  1843  In  an  indictment  against  an  overseer  for  the  murder  of  his  employer,  it  is  not 
'""~--~"^  competent  for  the  prisoner  to  oflfer  evidence  of  the  general  temper  and  de- 
portment of  the  deceased  towards  his  overseers  and  tenants. 

It  is  not  competent  for  a  prisoner  indicted  for  murder  to  give  in  evidence  his 
own  account  of  the  transaction  related  immediately  after  it  occurred,  though 
no  third  person  was  present  when  the  homicide  was  committed. 

It  is  not  error  in  the  judge  to  tell  the  juiy,  on  the  trial  of  an  indictment  for  mur- 
der, that  **  if  they  believed  from  the  evidence  that  the  prisoner  had  malice 
against  the  deceased  on  the  morning  of  the  day  when  the  killing  occurred, 
and  there  was  no  evidence  that  such  malice  was  abandoned,  even  if  the  pri- 
soner accidentally  fell  in  with  the  deceased,  the  question  of  manslaughter 
could  not  arise,  as  the  malice  would  exclude  provocation  ;*'  it  being  clear 
from  the  context  of  the  charge  that  the  malice  spoken  of  was  thepurpote 
to  kill  or  do  great  bodily  harm  to  the  deeeaeed- 

The  language  of  a  judge  in  his  charge  to  a  jury  is  to  be  read  with  reference 
to  the  evidence  and  the  points  disputed  on  the  trial ;  and,  of  course,  is  to  bo 
construed  with  the  context. 

Although  a  person  may  not  go  in  search  of  or  lie  in  wait  for  another,  whom 
he  kills,  yet  if  he  has  formed  the  purpose  to  kill  him,  and,  within  a  short 
time  after  forming  and  avowing  snch  purpose,  he,  duly  armed,  meets  thu 
other  by  chance,  whether  in  public  or  In  secret,  and  slays  hi(n  immediate- 
ly, there  is  a  presumption  that  he  did  it  on  the  previous  purpose  and  gnulge^ 
if  there  be  no  evidence  of  a  change  of  purpose. 

The  case  of  the  State  v  Johruon,  1  Ired.  Rep.  354,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Guilford 
Couuty,  at  Spring  Tero),  1843,  his  Honor  Judge  Battle 
presiding. 

The  defendant  was  tried  upon  an  indictment  for  the  mur- 
der of  William  G.  Martin.  On  the  trial,  Rebecca  Goff^  the 
first  witness  for  the  State  testified  that,  at  the  time  of  the 
homicide,  9lh  September  last,  she  was  a  single  woman,  lin- 
ing in  the  family  of  the  prisoner,  who  was  an  overseer  of 
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the  deceased  on  a  plantation  in  Stokes,  about  4  miles  from  J»in«^843 
the  place  at  which  the  deceased  used  to  reside — that  in  the  stale 
evening,  before  it  took  place,  the  deceased  was  superintend-  J 
ing  the  mowing  of  the  meadow  and  putting  away  the  hay, 
on  the  said  plantation,  over  which  the  prisoner  had  no  su- 
pervision.  While  the  deceased  was  so  engaged,  she  testi- 
fied that  the  prisoner,  being  then  at  the  house  with  the  wit- 
ness and  his  wife,  cursed  and  abused  the  deceased  with  great 
bitterness,  said  his  house  was  about  (o  be  watched  that  night, 
and  he  would  see  who  watched  it — that  he  went  out  into  the 
yard  when  it  was  supposed  the  deceased  was  about  to  pass 
with  the  hands  and  Ox-cart  from  the  meadow,  but  the  de- 
ceased did  not  pass  by.  On  cross-examination,  she  stated 
that  the  prisoner  said  the  deceased  accused  him  of  trading 
with  his  negroes,  and  therefore  was  going  to  watch.  She 
stated,  that,  after  the  return  of  the  prisoner  into  the  house, 
he  said  that  the  deceased  accused  him  of  not  worki^^g  e- 
nough  and  running  about-^that  the  deceased  was  the  mean- 
est man  living,  be  would  not  take  as  much  from  him  as  he 
had  done — that  the  devil  was  getting  in  him  (prisoner) 
stronger  and  stronger  every  day— that  he  had  had  12  fights 
in  one  year  and  whipped  every  time — had  whipped  better 
men  than  the  deceased.  When  supper  was  prepared  he  re- 
fused to  eat,  saying  the  devil  was  too  strong  in  him  foi  him 
to  eat^-and  wished  he  had  a  dram.  The  next  morning  he 
said  the  devil  was  still  in  him — went  olF  to  carry  (o  a  neigh- 
bor's house  a  cross  cut  saw,  which  had  been  borrowed  to 
saw  board  timber,  and  returned  with  ardent  spirits — cursed 
the  deceased  and  said,  that  whenever  Mai  tin  heard  his  hora 
blow,  became  around  the  delds.  And  he  then  went  out  in- 
to the  yard  and  blew  his  horn.  He  then  went  off  to  where 
the  hands  were  at  work.  In  about  two  hours  he  came  back 
in  a  hurry  and  got  his  gun,  loaded  it  in  gieat  haste  in  the 
yard.  Witness  asked  him  what  he  was  going  to  shoot,  be 
replied  "  nothing  much"  and  went  off  in  a  run,  in  the  direc- 
tion from  which  he  came,  having  driven  back  his  hounds, 
which  were  about  to  follow  him — that  he  both  came  from, 
and  went  in  the  direction  of  the  Board  tree.    Soon  therQ* 
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Jatio  1843  after  a  negro  man  of  the  plantation  came  to  the  house  where 
the  witness  was,  on  the  riding  horse  of  the  deceased,  (which 
he  usually  rode  and  kept  at  his  own  house)  for  a  Frow  to 
rive  the  timber  into  boards,  got  it  and  went  in  the  direction 
of  the  tree.  A  short  linrie  after  this,  another  negro  of  the 
plantation  cameninning  from  the  same  direction  in  great  a- 
larm  with  the  intelligence  of  the  killing.  On  her  cross-ex- 
amination she  stated,  that  the  deceased  had  been  at  the  pri- 
soner's house  about  sun-set  of  the  afternoon  previous  to  get 
a  webb  of  cloth,  that  the  prisoner's  wife  had  woven  for  him, 
but  the  prisoner  was  not  then  at  the  house — also  that  she 
heard  no  cry  of  hounds  in  the  woods  at  the  time — that  die 
prisoner  hurried  off  with  his  gun  as  before  stated.  The 
counsel  for  the  prisoner  admitted  that  the  deceased  had  been 
slain  by  the  prisoner,  but  alleged  that  it  was  done  in  self-de- 
fence— and  offered  to  shew  what  were  the  acts  and  declara- 
tions of  the  prisoner,  made  immediately  after  the  transaction, 
upon  his  return  to  his  house,  in  relation  to  it.  On  objection 
by  the  State,  his  Honor  ruled  that  the  declaratfons  of  the 
prisoner  after  the  homicide  were  not  admissible,  unless  of- 
fered by  the  State,  in  which  event,  he  had  a  right  to  all  that 
he  then  said.  But  that  he  had  a  right  to  give  in  evidence, 
what  was  his  conduct  and  demeanor  after  the  killing.  He 
then  shewed  by  this  witness,  as  well  as  others,  that,  about 
a  hour  after  he  had  gone  off  with  his  gun,  he  returned  to 
his  house — made  no  effort  to  escape — ^that  the  line  of  the 
State  of  Yirgiqia  was  about  10  miles  distant — that  he  went 
off  to  some  neighbor's  houses  and  asked  them  to  view  the 
body  of  the  deceased,  and  sent  for  a  magistrate — staid  at 
home  all  the  night  following,  and  made  no  effort  to  escape 
or  resist  when  arrested  the  next  day. 

Christopher  Eaton,  a  witness  for  the  Slate,  was  mowing 
for  the  deceased  in  the  meadow  aforesad — the  deceased  came 
there  on  his  riding  horse  in  the  forenoon,  was  in  jocose  con- 
versation with  him  an  hour  or  two,  when  a  cloud  rising,  the 
deceased  went  off  in  the  direction  of  the  board  tree  aforesaid 
to  get  the  prisoner  and  the  hands  to  help  to  put  up  the  hay. 
About  an  hour  afterwards  one  of  the  negro  men  came  gal- 
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loping  to  hiiu  on  the  riding  horse  of  the  deceased^  with  the  Jone  i84d 
alarm  of  the  homicide.     Witness  went  then  to  the  house  of     ^^ 
the  prisoner,  about  a  mile  from  the  meadow,  and  meeting  the       v 
former  witness  and  the  wife  of  the  prisoner  and  one  Breed-         ^' 
love  at  the  spring,  they  all  walked  to  the  house  together — 
they  found  the  prisoner  there.    Witness  went  then   with 
Breedlove  to  the  board  tree,  and  saw  the  body  of  deceased 
lying  dead,  and  also  an  axe,  his  bead  badly  wounded  and 
very  Moody.    Spattered  blood  or  other  fluid  of  the  body  wa« 
also  visible  on  the  leaves  around  and  on  the  helve  of  the  axe, 
which  had  the  appearance  of  having  come  from  the  right 
side,  and  a  drop  on   the  axe  itsell  which  lay  near  him. — 
Witness  testified  that  he  saw  no  marks  of  a  scuffle  or  rea- 
countre  at  the  place,  and  that  a  heavy  shower  of  rain  fell 
after  he  left,  and  before  any  other  person  came. 

Ann  Sturdivanty  a  sister  oi  the  first  witness,  saw  the 
prisoner  at  the  house  of  one  Watson,  his  brother-in-law,  two 
weeks  before  the  homicide — he  had  pistols,  and  on  being 
asked  by  Mrs.  Watson  why  he  carried  them,  he  said  he  ex- 
pected to  meet  out  that  d — d  long  nosed  Bill  Martin. 

Jackson  Goff^  who  had  married   the   first  witness  since 

September,  stated,  that  he  had  often  seen  the  prisoner  carry 
a  dirk  and  pistols — ^that  at  a  gathering  to  raise  a  mill  2  or 
3  weeks  before  the  homicide,  the  prisoner  used  his  dirk  in 
killing  some  rats  secreted  in  the  mortices  of  the  timbers. — 
Upon  being  then  asked  why  he  carried  such  a  thing,  he 
said  he  carried  it  for  deceased  whom  he  cursed ;  and  char- 
acterized by  the  epithet  before  stated.  The  prisoner  was 
then  on  his  way  from  Salem,  had  a  pistol  in  his  carry-all — 
said  he  had  been  to  sell  tobacco  to  get  money  to  pay  a  judg- 
ment in  favor  of  the  deceased,  which  one  Moses,  a  consta- 
ble, then  present,  held.  He  paid  Moses  the  money,  again 
cursed  the  deceased  as  before,  and  advised  Moses  not  to  pay 
it  to  him  for  3  months,  saying  that  he  could  not  be  sooner 
obliged  to  do  it — Moses  replying  that  he  paid  plaintifl^  in 
execution  the  first  time  he  saw  them — the  prisoner  replied 
he  hoped  he  would  not  see  him  (cursing  the  deceased  as  be- 
fore) in  that  time. 
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Jone  1843  Martin  Gordon  testified,  that,  a  few  days  before  the  kil- 
staie  ling,  he  asked  the  prisoner  if  the  deceased  had  been  oVer, 
y  and  how  they  got  on.  The  prisoner  replied  that  the  de- 
ceased had  been  there;  and  that  he  behaved  like  a  saint — 
that  he,  the  prisoner,  was  glad  of  it,  he  would  do  any  thing 
to  oblige  the  deceased,  if  he  would  treat  him  properly.  But 
he  expected  they  would  come  together  ;  and  if  they  did,  he 
wished  it  to  i^e  where  no  one  was  present  but  negroes.  If 
Martin  could  give  it  to  him,  he  would  take  it  for  his  share; 
and  if  he  could  give  it  to  Martin,  d — m  him,  he  should  take 
it — they  would  make  it  a  counter  one  way  or  t'other. 

Susanna  King  testified  to  a  conversation  with  the  pri- 
soner 3  or  4  weeks  before  the  homicide,  in  which,  she  said, 
he  threatened  (at  Judge  Venable's  in  the  neighborhood  in 
which  they  lived)  to  kill  the  deceased,  if  he  ever  treated 
him  as  he  had  done — the  details  of  which  conversation  she 
gave  at  length,  and  said  that  said  Yenable  and  his  wife  were 
present. 

Elizabeth  King^  a  sister  in  law  of  the  last  named  wit- 
ness, swore,  that  on  the  day  after  this  alleged  conversation, 
the  said  Susannah  told  her  there  would  be  murder,  and  re- 
lated the  conversation  with  the  prisoner  as  she  had  sworn 
in  the  trial.  The  said  Jesse  Venable  and  Charily^  his  wife, 
were  called  by  the  prisoner  and  swore,  that  the  prisoner  and 
Susannah  King  were  at  their  house  at  the  time  spoken  of, 
and  conversed  together,  but  that  no  threats  were  made  by  the 
prisoner  against  the  deceased.  Mary  Francis^  a  witness 
for  the  State,  also  detailed  a  conversation  of  the  prisoner, 
two  or  three  v/eeks  before  the  killing,  when  he  came  to  her 
father's  with  a  bottle  of  spirits,  cursed  the  deceased,  saying 
that  he,  (the  deceased,)  had  cursed  his,  (the  prisoner's,)  gray 
headed  father,  and  told  him,  that  *'if  he  could  not  stand  his 
hand  with  him  to  fetch  his  crew — that  the  prisoner  was  one 
of  old  David  Tilly's  crew  for  him,"  He  said  he,  the  prison- 
er, had  been  accused  of  many  offences  which  he  named — 
and  had  been  accused  of  stealing  the  corn  of  the  deceased, 
and  that  the  deceased  had  ordered  his  negroes  to  whip  Jerry 
Slaughter,  a  man  who  formerly  had  lived  on  his  plantation. 
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John  //.  Bitting  and  Alexaiider  King,  both  minutely  de- Jun«  ^^^ 
scribed  the  situation  of  the  body  of  the  deceased^  as  it  was     state 
found  on  the  assemblins;  of  the  neiorhbors.      The  tree  for       ^ 

Tilly. 

making  boards  was  felled  from  North  to  South,  on  the  bank 
of  a  small  branch,  and  parallel  to  the  stream,  the  stump  be- 
ing up  stream.  A  pathway,  worn  by  stock,  crossed  imme- 
diately above  the  stump,  and  formed  the  most  convenient 
way  of  going  to  the  position  of  the  deceased  from  the  prison- 
er's house.  The  Ireo  had  been  sawed  into  timber  for  boards 
^  to  cover  a  tobacco  barn — and  two  of  the  cuts  had  been  split 
into  billets  ready  for  riving.  These  billets  lay  on  the  ground, 
one  of  them  under  the  body  of  the  deceased,  another  with 
the  end  riding  on  the  log  near  to  where  it  was  last  sawed  off. 
Beyond  this,  paralel  to  the  log,  was  a  brake  partly  prepared 
for  riving  boards — that  is  to  say,  there  was  a  pole  with  two 
stubbs  or  pins  driven  into  the  earth  to  fasten  it  at  the  end 
nearest  the  tree  top,  and  one  stubb  partly  driven  into  the 
ground  at  the  other,  near  to  the  deceased — that  the  stubbs 
were  battered  at  the  ends,  and  had  been  apparently  driven 
with  an  axe — that  the  axe  lay  with  the  helve  from  the  de- 
ceased, about  four  or  five  feet  from  the  partially  driven  stubb, 
an  J  two  feet  and  one  inch  from  the  elbow  or  arm  of  the  deceas- 
ed. The  feet  of  the  deceased  were  near  the  end  of  the  log 
where  last  sawed  off,  and  he  lay  on  his  belly  inclining  to 
the  left  side — his  left  hand  across  the  abdomen,  and  the  right 
above  it  in  front  of  the  breast,  with  the  fore-£nger  pointed  to 
his  moutli.  His  hat  lay  under  him,  about  the  groin,  unbro- 
ken in  any  way,  but  bent  up  by  the  pressure  upon  it.  He 
was  dressed  in  but  a  shirt  and  pantaloons — in  the  pocket  of 
the  latter  was  found  a  small  pocket-knife  unopened.  The 
tody  lay  nearly  perpendicular  to  the  tree.  All  the  witness- 
es agreed  that  at  least  two  blows  had  been  given  on  the 
head,  and  some  supposed  three  or  more.  One,  which  had 
broken  the  skull,  was  on  the  right  side  of  the  head  near  the 
top,  ranging  at  a  considerable  angle  with  the  horizon,  the 
highest  part  being  nearest  the  forehead.  Another  wound 
was  larger  and  lower  down,  passing  nearly  horizontally 
across  the  right  side  of  the  head,  and  cutting  ofjf  the  upper 
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June  1843  portioD  of  the  ear.  The  fracture  of  the  skull  in  this  wound, 
State  extended  into  the  upper  one,  and  the  whole  side  of  the  head 
V  had  been  broken  so  as  to  yield  easily  to  pressure.  A  portion 
^"^'  of  the  skull  bone  had  fallen  out  and  lay  on  the  shoulder  of 
the  deceased.  There  was  a  cut  apparently  breaking  the  skin 
across  the  back  of  the  head.  King  also  said,  that  there  was 
a  wound  across  the  right  side  of  the  head,  just  below  the 
ear.  Jnst  behind  the  body  lay  three  large  fragments  of  the 
gun  of  the  prisoner,  which  was  well  known  the  witness, 
and  some  smaller  pieces  of  the  slock  lay  in  front  of  bis  face. 
It  was  a  long  smooth-bored  gun,  with  a  thick  heavy  barrel — 
the  barrel  and  stock  were  broken  off  about  a  foot  and  a  half 
from  the  muzzle — blood  and  hair  were  found  at  the  point  of 
breaking  on  the  lower  end  of  the  barrel— ^nd  a  mark  on 
the  ground  was  found,  in  which  the  muzzle  end  of  the  bar- 
rel fitted,  in  front  of  the  face  of  the  deceased.  By  putting  the 
muzzle  in  that  mark,  and  fitting  the  other  part  to  it,  they 
were  found  to  join  at  the  large  wound  on  the  head  of  the 
deceased.  The  mark  on  the  ground,  and  the  situation  of 
the  wound,  induced  the  belief  on  the  part  of  three  witnesses, 
that  the  blow  which  caused  it,  had  been  given  with  the  gun 
from  behind — the  gun-barrel  was  found  loaded,  and  so  con- 
tinued until  the  load  was  drawn  in  ihe  presence  of  the  court 
and  jury.  It  was  heavily  charged  with  rifle  bullets,  buck- 
shot, and  some  misshapen  pieces  of  lead  or  slugs.  The  wit- 
ness Kingf  also  testified,  that  two  or  three  weeks  before  the 
killing,  the  prisoner  and  deceased  came  to  his  house  to  refer 
to  him  a  matter  of  difference  about  some  wheat  ^vhich  had 
been  grown  on  the  said  plantation  that  year — that  much  ill 
'  feeling  was  manifested  between  them,  and  they  wrangled 

nearly  all  day.      The  deceased  cursed  the  prisoner  for  a 

d d  rascal,  and  prisoner  retaliated  in  like  manner — the 

deceased  also  found  great  fault  with  the  management  of  the 
prisoner  at  the  plantation,  and  the  neglect  of  business,  and 
the  prisoner  excused  himself  by  alleging,  that  what  was 
charged  as  negligence,  arose  from  neighborly  acts  of  kind- 
ness to  persons  in  the  vicinity,  nnd  if  he  did  not  help  them, 
they  would  not  assist  him  in  raising  his  tobacco  barns— the 
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deceased  told  him  that  ho  had  hands  enough,  and  to  apply  to  J""c  I8i3 
him  when  more  force  was  wanted  than  he  had.  Witness  eiaio 
refused  to  settle  their  difierence,  and  they  finally  agreed,  and  "^ 
prisoner  gave  his  note  to  the  deceased  for  nine  dollars,  and 
they  left  in  better  temper  apparently.  To  sustain  his  alle- 
gation, that  the  killing  was  in  self  defence,  the  prisoner  in- 
quired of  several  witnesses,  whether  the  deceased  was  not 
of  a  violent  and  dangerous  character.  All  of  whom  replied 
in  the  negative,  but  some  of  them  said  he  was  mischievous 
and  addicted  to  teasing  others  jocosely.  The  prisoner  also 
proposed  to  inquire,  whether  the  deceased  did  not  bear  the 
character  of  being  high-tempered,  over-bearing,  and  oppres- 
sive towards  his  overseers  and  tenants,  but  the  question  was 
objected  to  and  ruled  out.  Several  witnesses  were  called  by 
the  State,  who  testified  that  the  deceased  was  a  peaceable 
and  orderly  citizen.  The  prisoner  called  as  a  witness  Polly 
Vaughan,  who  said  she  lived  with  her  sister,  about  a  miio 
and  a  half  from  the  prisoner's,  and  on  the  day  of  the  killing, 
heard  the  cry  of  hounds  in  chase  between  12  and.l  o'clock, 
M.  coming  from  the  direction  of  Tilly's,  and  passing  beyond  - 
the  opposite  side  of  her  house — that  she  was  acquainted 
with  the  cry  of  the  prisoner's  hounds — these  were  not  his, 
and  she  did  not  know  whose  they  were.  Also,  William  B. 
Boils^  who  said,  that  on  the  4th  Saturday  of  July,  1842,  he 
heard  the  deceased  say,   that  if  the  prisoner  did  not  mind, 

he  would  give  him  the  d est  beating  he  ever  had.    Also, 

Reuben  Vaughan^  who  said,  that  the  deceased,  on  showing 
witness  some  corn,  which  the  prisoner  had  planted  but 
never  worked,  cursed  him,  and  said  he  would  sue  him. — 
Also,  Joseph  Falke  and  John  Booze,  who  said  that  the  de- 
ceased in  their  presence  had  cursed  prisoner  about  a  stray 
lamb,  which,  he  supposed,  the  prisoner  had  marked  in  his 
(decased's)  mark,  and  said  he  would  drive  him  off  or  whip 
him,  if  he  did  not  do  better.  The  prisoner  was  not  present 
at  any  of  these  declarations.  Also,  Henry  McCartevy  who 
said  that,  on  the  election  day  in  August,  he  and  the  deceas- 
ed were  riding  together  when  the  deceased  said,  he  wished 
he  might  land  in  h-11  if  he  did  not  put  a  stop  to  Tilly's  hunt- 
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June  1843  Jng,  and  would  go  and  catch  him  ihat  evening.     On  cross- 

State     examination,  he  said  he  had  seen  the  prisoner  with  pistols, 

^       and  heard  him  speak  of  tlie  deceased's  tellins:  his  father  that 

Tilly 

he  didn't  mind  him  or  his  erew.  Also,  Jesse  Cox  and  Wil- 
liam E.  Simmonsj  each  of  whom  testified  to  separate  con- 
versations of  the  deceased ;  the  former,  that  he,  deceased, 
would  drive  or  kill  the  prisoner;  and  the  latter,  that  if  the 
prisoner  did  not  do  better,  he,  the  deceased,  would  kill  him 
before  the  year  was  out.  As  to  the  tw6  latter  witnesses,  the 
State  called  several  persons,  who  testified  that  Cox's  char- 
acter was  bad  as  a  man  of  truth,  and  that  Simmons  was  no- 
toriously infamous  for  dishonesty,  and  that  they  would  not 
believe  him.  The  prisoner  called  sundry  witnesses,  who 
swore  that  he  went  or  sent  for  them,  soon  after  the  homi- 
cide, and  they  went  the  same  day  and  saw  the  body  of  the 
deceased.  He  also  proved  Fal Ice  and  Booze  to  be  persons 
of  good  character.  He  also  called  Floyd  Webb  to  sustain 
Simmons,  who  swore  that  so*ne  time  before  the  homicide, 
Simmons  told  him,  that  Martin  or  Tilly  would  be  killed  that 
year,  but  why  Simmons  thought  so  Webb  could  not  recol- 
lect. 

The  State  then  called  witnesses  who  stated  that  the  pri- 
soner was  a  right  handed  man,  but  could  work  tolerably 
well  with  either  hand — and  that  Polly  Vaughan,  defendants' 
witness,  was  a  low  prostitute. 

For  the  State  it  was  contended,  that  the  prisoner  left  his 
house  with  his  gun,  as  described  by  Rebecca  GoS,  to  attack 
the  deceased — and  that  from  the  situation  of  the  felled  tree, 
the  dead  body,  the  wounds,  the  brake,  axe  &c.,  it  was  to  be 
inferred  that  the  deceased  was  standing  with  his  hat  in  hand, 
at  the  point  where  his  feet  were  found,  looking  at  a  negro, 
who  was,  it  was  admitted,  driving  the  partially  driven  stubb, 
when  the  prisoner  crossed  the  branch  above  the  stump,  ap- 
proached him  behind  and  struck  him  with  the  gun,  felled 
him  and  beat  him  to  death — or  that,  even  if  there  was  a 
sudden  rencontre  (casting  out  of  view  the  evidence  of  pre- 
vious malice)  the  wounds  &c.  shewed  that  undue  advan- 
tage was  taken,  by  which  the  killing  could  not  even  be  ex- 
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tenuated  to  man-slaughter.  For  the  prisoner  it  was  contended,  J«»«  i®*8 
that  ke  took  his  gun  to  shoot  a  deer  then  chased  by  hounds —     state 


that  from  the  evidence  in  relation  to  the  previous  declara-  7. 
tions  of  the  deceased  against  the  prisoner — his  not  shooting  ^  ^ 
the  deceased  with  his  gun,  the  position  of  the  axe,  and  the 
other  circumstances  in  evidence,  it  was  to  be  inferred,  that 
the  deceased  had  made  a  sudden  attack  on  the  prisoner  with 
the  axe,  and  that  the  latter  was  under  a  pressing  necessity  to 
kill  to  avoid  death  or  bodily  harm  to  himself — that  if  this 
were  not  so,  it  was  to  be  inferred  that  the  deceased  was  slain 
in  a  mutual  combat  on  equal  terms,  and  that  the  killing  was 
but  manslaughter  at  the  most. 

His  Honor,  after  explaining  to  the  jury  the  difference  be* 
tween  the  three  species  of  homicide,  murder,  manslaughter, 
and  excusable  homicide,  charged  them  that  the  admission  of 
the  prisoner,  that  he  had  slain  the  deceased,  made  the  homi* 
cide  a  case  of  murder,  unless  he  could  shew  from  the  testi- 
mony introduced  on  the  part  of  the  State  or  in  his  defence, 
that  there  were  circumstances  of  provocation  to  mitigate  the 
offence  to  manslaughter,  or  of  excuse  to  reduce  it  to  excusa- 
ble homicide  in  self-defence ;  that  in  the  examination  of  the 
testimony,  it  became  important  to  ascertain  the  purpose  for 
which  the  prisoner-loaded  his  gun  i^nd  left  his  bouse  on  the 
day  of  the  homicide,  and,  in  doing  this,  they  must  consider 
with  care  the  testimony  of  Rebecca  Goff  and  Polly  Yaughan, 
and  that  of  others  that  might  bear  upon  this  part  of  the 
transaction,  and  they  must  take  into  their  consideration  the 
characters  of  the  two  witnesses  named ;  that  if  they  found 
that  the  prisoner  left  his  house  with  a  settled  purpose  to  seek 
the  deceased  and  kill  him  or  to  provoke  him  into  a  fight  that 
be  might  have  a  pretext  to  kill  him,  it  was  a  case  of  murder; 
that,  if  they  believed  from  the  testimony  of  Rebecca  Goff, 
that  the  prisoner  bad  malice  against  the  deceased  on  the 
morning  of /the  day  when  the  killing  occurred,  and  there 
was  no  evidence  that  such  malice  was  abandoned,  even  if  the 
prisoner  went  out  witii  his  gnn  to  shoot  a  deer  and  acci- 
dentally fell  in  with  the  deceased,  in  such  case  the  question 
of  manslaughter  could  not  arise,  as  the  malice  would  ex^ 

54 
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Jane  1848  dude  provocation,  and  the  only  enquiry  would  be  between 
State  murder  and  excusable  homicide  ;  and  that,  to  excuse  tlie 
7  homicide,  they  must  be  satisfied  that  the  deceased  had  made 
an  assault  upon  the  prisoner,  endangering  his  life  or  threat- 
ening his  person  withgreut  bodily  harm,  and  he  must  have 
done  what  he  could  to  avoid  the  necessity  of  killing,  before 
he  gave  the  fatal  blow.  That,  if  malice  were  excluded  and 
the  recontre  a  sudden  one,  then  the  parties  must  have  fought 
on  equal  terms  and  the  prisoner  must  not  have  taken  any 
undue  advantage  of  the  deceased,  to  make  the  homicide  a 
a  case  of  manslaughter.  The  jury  returned  a  verdict  of 
murder  against  the  prisoner,  and  his  counsel  moved  for  a 
new  trial,  1st,  because  the  Judge  did  not  tell  the  jury  they 
might  reconcile  the  testimony  of  Rebecca  Goff  and  Polly 
Vaughan,  if  they  believed  there  was  not  discrepancy  be- 
tween them. 

2nd.  Because  of  misdirection  in  law  in  saying  that  if 
there  was  malice  in  the  prisoner  against  the  deceased,  on  the 
morning  of  the  day  on  which  the  homicide  occurred,  there 
was  no  evidence  that  it  had  been  abandoned,  and  in  saying 
further,  that  the  only  question  in  such  case  was  between 
murder  and  excusable  homicide.  x 

3rd.  For  rejecting  the  testimony  of  the  declarations  of  the 
prisoner,  giving  an  account  of  the  manner  in  which  the 
homicide  took  place. 

4th.  For  rejecting  the  testimony  offered  to  show  that  the 
deceased  was  a  man  of  high  temper,  overbearing  and  op- 
pressive towards  his  overseers  and  tenants,  and  confining 
the  enquiry  to  his  being  a  violent  and  dangerous  man. 

The  court  overruled  all  the  reasons  urged  for  a  new  trial, 
remarking  as  to  the  first,  if  the  prisoner's  counsel  had  desir- 
ed the  charge  to  be  more  specific  than  it  was  in  the  particu- 
lar alluded  to,  he  should  have  so  asked,  and  it  would  have 
been  given. 

Sentence  of  death  being  pronounced,  and  it  being  admit- 
ted by  the  Solicitor  of  the  State  that  the  prisoner  was  insol- 
vent, an  appeal  to  the  Supreme  Court  was  prayed  and  grant- 
ed without  requiring  security  therefor. 
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Mlorney  General  for  the  State.  J^n®  i«*3 

Morehead  for  the  prisoner. 


RuFFiN,  C.  J.  The  court  is  ^f  opinion,  that  evidenoe 
of  (he  temper  and  deportment  oi  the  deceased  towards  his 
overseers  and  tenants  was  properly  rejected,  for  several  rea« 
sons.  In  the  first  place  it  was  irrelevant,  ns  it  did  rot  pro- 
fs3ss  to  state,  that  the  deceased  was  in  the  habit  of  assaultinor 
the  persons  in  his  employment,  but,  at  most,  of  being  over- 
bearing to  them,  and  provoking  them  by  arrogant  and  abu- 
sive language,  If  all  that  be.admitted,  it  does  not  raise  an 
argument  of  an  assault  by  the  deceased  on  tlie  prisoner,  but 
of  ill  words  only:  which  would  not  palliate  the  homicide. 
And,  indeed, -in  a  case  in  which  there  is  no  direct  evidence  of 
a  mutual  combat,  or  any  appearance  at  the  place  of  a  scuf&e, 
or  any  wound  on  the  prisoner,  or  even  the  slightest  mark  of 
violence,  it  would  be  impossible  that  the  jury  could  ratiou- 
ally  infer  an  attack  of  any  sort  by  the  deceased,  or  even  au 
effort  at  defence.  Besides,  this  is  not  one  of  those  points, 
on  which  character  is  evidence.  Temper  and  deportmcat 
are  not  matters  to  be  proved  by  reputation.;  but  if  they  are 
evidence  at  all,  they  can  be  established  as  facts  only  by  those 
who  know  them.  A  second  objection  taken  is,  that  the  court 
would  not  allow  the  account  given  by  the  prisoner  of  the 
manner  in  which  the  homicide  took  place,  to  be  proved  as 
evidence  for  him.  We  concur  in  that  opinion.  As  evidence, 
what  a  party  says,  is  received  against  him,  but  not  for  him. 
It  does  not  prove  the  truth  to  be  as  related ;  and  the  truth  is 
the  subject  of  enquiry  by  the  jury.  It  does  not  matter  that 
the  account  is  not  a  recent  one,  but  was  given  early  after  the 
transaction.  Unless  the  declarations  form  a  part  of  the 
transaction,  they  are  not  receivable  in  evidence.  When  it 
was  usual  for  the  accused  to  conduct  their  own  defence,  such 
indulgence  was  shewn  in  allowing  them  to  slate  their  cases 
in  their  own  way.  But  these  were  statements  then  made 
by  the  accused  to  the  jury,  face  to  face,  and  were  received 
merely  as  statements  combined  with  argument.    So,  at  pro- 


state 
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June  1843 sent,  Coiinsel,  (hough  they  ought  properly  to  con&ue  their 

State     opening  to  the  case  they  expect  the  evidence  to  establish  ; 

y       do  frequently  take  a  greater  latitude  of  statement,  as  being 

^'     the  truth  of  the  case,  as  they  are  instructed  by  their  clients ; 

and,  in  permitting  that,   the  courts  have  been  also  liberal. 

But  it  is  unkown,  that  a  party's  previous  declarations  have 

been  proved  by  witnesses  for  him;  as  evidence  to  the  jury  of 

the  true  nature  of  the  transaction  in  issue. 

We  think  the  exception  taken  to  the  terms,  in  which  his 
Honor  left  the  testimony  of  Goff  and  Yaughan  to  the  con- 
sideration of  the  jury,  untenable,  for  the  reason  given  by 
the  Judge  for  overruling  it.  But,  in  reality,  directions  "  to 
consider  with  care"  the  testimony  of  two  witnesses,  bearing 
upon  a  particular  point  of  enquiry,  in  order  to  ascertain  the 
truth  on  that  point,  with  the  further  direction  to  consider  in 
like  manner  the  testimony  of  other  witnesses  that  might 
bear  upon  the  same  part  of  the  transaction,  must  be  under- 
stood by  the  jury,  as  enjoining  the  duty  of  fairly  comparing 
and  wcigfhing  the  testimony  of  each,  and  deciding  against 
that  part  of  the  testimony,  which  could  not  be  reconciled 
with  other  parts,  in  which  the  jury  had  more  confidence. 

The  remaining  exception  is  principally  of  importance, 
and  relates  to  the  manner  in  which  the  law  was  laid  down, 
as  to  the  degree  of  the  homicide.  But  we  think,  that  when 
understood  as  it  properly  ought,  and,  indeed,  must  have  been 
understood  by  the  jury,  the  proposition  stated  was  correct. 
The  language  of  the  Judge  is  to  be  read  with  reference  to 
the  evidence  and  the  points  disputed  on  the  trial,  and,  of 
course,  is  to  be  construed  with  the  context.  Here  the  pri- 
soner contended  that  the  homicide  was,  at  the  most,  man- 
slaughter, because  it  occurred  on  a  sudden  quarrel  in  a  mu- 
tual combat  on  equal  terms:  and  further,  that  it  was  ex- 
cusable homicide,  because  the  deceased  made  an  attack  on 
the  prisoner  with  an  axe,  which  was  likely  to  kill  or  do  him 
great  bodily  harm.  It  had  been  before  admitted,  that  the 
prisoner  slew  the  deceased  ;  and  the  legal  inference  was, 
that  it  was  murder,  unless  mitigated  by  circumstances  prov- 
ed, and  so  the  jury  was  informed  :  and  there,  as  it  seems  to 
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us,  the  court  might  have  stopped,  adding  only  that  there  was  June  1843 
710  evidence  of  any  fact,  which  conld  reduce  the  offence  be-      state 
low  murder.      For  there  is  not  a  scintilla  of  what  can  be    ^Z 

Tilly. 

called  proof,  that  there  was  a  mutual  combat,  much  less  that 
the  deceased  made  a  deadly  assault  on  the  prisoner.  We 
say,  his  Honor  might  have  stopped  as  above,  because  the 
court  is  not  bound  to  respond  to  a  prayer  to  lay  down  al>* 
stract  propositions  to  the  jury,  which  do  not  arise  on  the  ev- 
idence, nor  to  leave  to  them  propositions  of  fact,  to  be  guess- 
ed at,  without  proof.  There  was  nothing  to  raise  the  hy- 
pothesis, that  the  evidence  was  not  all  on  one  side ;  and, 
therefore,  the  admitted  killing  was  no  less  than  murder. 

But  the  court  in  mercy  proceeded  to  discuss  the  case  more 
minutely.  And,  after  laying  down  the  general  rule,  that  it 
lay  on  the  prisoner  to  shew  the  mitigation,  the  court  explain- 
ed to  the  jury  the  nature  of  the  three  species  of  homicide, 
namely,  murder,  manslaughter,  and  that  which  is  excusa- 
ble. That  explanation  is  not  set  forth;  but  no  fault  was 
found  with  it,  and  therefore  we  assume  that  those  subjects 
were  correctly  defined  ;  as,  for  example,  that  murder  was  a 
felonious  killing  with  malice  aforethought,  and,  that  malice, 
for  this  purpose,  would  be  constituted  by  a  deliberate  pur- 
pose to  kill  or  do  great  bodily  harm  with  a  weapon  likely 
to  kill.  Having  thus  explained  these  questions  to  the  jury, 
which  they  were  to  decide,  the  judge  informed  them,  that 
the  homicide  could  not  be  excusable,  unless  there  was  an  as- 
sault on  the  prisoner,  endangering  his  life  or  threatening 
him  with  great  bodily  harm,  and  he  did  what  he  could  to 
avoid  the  necessity  of  killing.  Supposing  thc^t  the  jury 
could  see  nothing  to  constitute  this  a  case  of  excusable  hom- 
icide, the  court  then  proceeded  to  inform  the  jury,  how  they 
might  ascertain  whether  it  was  murder  or  manslaughter. — 
And  upon  the  supposition  of  a  mutual  combat,  excluding 
malice,  that  is  to  say,  a  previous  purpose  of  the  prisoner  to 
kill  or  do  great  bodily  harm,  and  supposing  the  affray  to  be 
sudden,  the  court  informed  the  jury  that  the  killing  would 
be  manslaughter  or  murder,  as  they  might  find  that  the  pris- 
oner (who  used  a  deadly  weapon,)  had  or  had  not  taken  un- 
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June  iW3due  advantage  in  the  fight,  so  that  it  was  not  on  equal  tenns, 
estate     To  nothing  that  was  said  thus  far,  which  seems,  as  was  be- 
y       fore  remarked,  to  have  been  sufficient  to  dispose  of  the  whole 
'  ^'     case,  was  any  exception  taken.     But  the  court  proceeding  to 
discuss  the  question  of  malice,  as  i(  k  were  necessary  to  the 
conviction  for  murder  to  prove  affirmatively  the  actual  exis* 
tence  of  it  in  the  heart  of  the  prisoner,  stated  two  cases  for 
the  consideration  of  <he  jury :  the  first,  supposing  the  pris- 
oner to  have  left  his  house,  immediafely  before  the  killing, 
with  the  settled  purpose  to  seek  and  kill  tho  deceased,  or  to 
provoke  him  to  a  fight,  that  he  might  have  a  pretext  to  kill 
him—in  that  case  it  was  murder :  and  the  second,  <*  that  if 
the  prisoner  had  malice  against  the  deceased  in  the  morning 
of  the  day,  when  the  killing  occurred,  as  there  was  no  evi- 
dence that  such  malice  was  abandoned,  even  if  the  prisoner 
went  out  with  his  gun  to  shoot  a  deer,  and  then  accidentally 
fell  in  with  the  deceased  and  killed  him,  the  killing  would 
not  be  manslaughter,  as  the  malice  would  exclude  the  notion 
of  provocation,  if  any  there  was;  and  the  enquiry  would  be 
between  murder  and  excusable  homicide."      To  the  former 
proposition  no  objection  was  taken  by  the  prisoner ;  but  to 
the  latter  he  has  excepted. 

In  disposing  of  the  exception,  perhaps  it  might  be  suffi« 
cient  to  say,  that  there  was  no  ground  for  supposing  a  prov- 
ocation, and  that  the  chief  objection  to  the  instruction  is, 
that  it  unnecessarily  went  out  of  the  evidence  to  suppose  a 
case,  in  which  peradvenlure  the  jury  might  find  an  excuse 
There  certainly  appears  no  provocation,  and  without  ii  the 
killing  cannot  be  manslaughter.  But  supposing  there  was 
evidence  of  it,  yet  the  case  of  the  State  v  Johns^n^  1  Ired. 
354,  sustains  the  instruction,  as  it  must  have  been  intended. 
The  only  objection  to  it,  perhaps,  is  in  the  want  of  precision, 
as  to  the  sense  in  which  the  term,  "malice"  is  there  used. — 
We  admit,  that  his  Honor  did  not  express  himself  with  his 
usual  clearness.  But  in  connection  with  all  that  passed,  the 
meaning  of  it  must  have  been  correctly  apprehended.  The 
"  malice,"  required  in  the  case  supposed,  must  have  been 
known  io  be,  that  temper  and  disposition  of  the  prisoner's 
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heart  towards  the  deceased,  which  had  been  before  spoken*^""® '843 
of  and  explained  to  the  juryj  as  distinguishing  the  crimes  of  state 
murder  and  manslaughter,  namely,  the  purpose  te  kill  or  to 
do  great  bodily  harm  to  another.  Now,  thus  received,  the 
instruction  is  not  only  within  the  principle,  but  the  language 
in  Johnson^s  case  ;  with  which  case  the  court  is  entirely  sat* 
isfied.  For  although  a  person  may  not  go  in  search  of  or 
lie  in  wait  for  another,  whom  he  kills;  yet  if  he  has  formed 
the  purpose  to  kill  hfni,  and,  as  here,  within  one  or  two 
hours  after  forming  and  avawing  that  purpose,  he,  duly  arm- 
ed, meets  the  other  by  chance,  whether  in  public  or  in  se- 
cret, and  slays  him  immediately,  there  is  a  presumption  that 
be  did  it  on  the  previous  purpose  and  grudge,  if  there  be  no 
evidence  of  a  change  of  purpose.  When  the  thing  design- 
ed follows  so  immediately  the  design  formed,  and  in  the  man- 
ner purposed,  it  would  be  strange  not  to  regard  it  as  the  ex- 
ecution of  the  design. 

The  court  is,  therefore,  ot  opinion,  that  there  is  no  error 
in  the  record;  and  this  must  be  certified  to  the  Superior 
Court,  that  the  sentetice  may  be  executed. 

Per  Curia-m.  Ordered  accordingly. 
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HENRY  BOND  w.  WILLIAM  McNIDER  &  AL. 

June  1843  An  entry  in  a  suit,  "dismissed  at  the  costs  of  the  defendant,''  is  not  to  be 
"""*"""■     constracd  as  a  retraxit,  or  a  jadgment  upon  the  merits,  so  as  to  bar  another 
action  for  the  same  cause.      It  is  simply   a  judgment  of  discontinuance. 
Inhere  the  court  erred  in  ordering  the  defendant    to  pay  the  costs,  or  where 
such  order  was  made  by  consent  of  the  parties. 
No  judgment,  but  one  on  a  retrtait  or  on  the  merits,  will  bar  a  subsequent  ac- 
tion. 
The  entry,  that  the  co8ta.are  to  be  paid  by  the  defendant,  is  not  even  prima 

facie  evidence  to  be  left  to  the  jury,  of  an  accord  and  satisfaction. 
The  case  of  Carter  ▼  Wilson,  2  Dev.&  Bat.  276,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Gates  coun- 
ty, at  Spring  Term,  1843,  his  Honor  Judge  Pearson  pre- 
siding. 

This  was  an  action  of  debt  upon  a  note  under  seal,  for 
$930  80.  The  defence  relied  on,  w?\s  the  plea  of  a  former 
trial  and  judgment  for  the  same  cause  of  action,  to  which 
the  plaintiff  replied,  "  mil  tiel  record  f  and  there  was  also 
a  plea  of  *' accord  and  satisfaction."  In  support  of  the  first 
plea,  the  defendant  offered  a  record  of  a  suit  from  the  Coun- 
ty Court  of  Cnowan,  from  which  it  appeared  that  nn  act>on 
had  been  instituted  by  the  plaintiff  against  the  defendants, 
io  that  court,  upon  a  note,  which  was  admitted  to  be  the 
same  note  now  sued  on.  In  that  case,  the  plea  of  "  release'' 
had  been  pleaded,  and  then  there  was  an  entry,  "dismissed 
at  tile  defendants'  costs."  An  execution  thereupon  issued 
for  the  costs,  and  was  satisfied  by  the  defendants.  The 
court  was  of  opinion  that  the  entry,  "dismissed  at  the  de- 
fendants' costs,"  did  not  support  the  plea  of  former  trial  and 
judgment,  and  could  not  be  taken  as  ihe  act  of  the  court,  be- 
cause upon  a  trial  either  by  verdict  or  upon  the  admission 
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of  the  parties,  the  court  had  no  authority  to  enter  such  aJ""^  ^^^^ 
judgment.      If  the  court  dismissed  (he  suit,  the  defendants    Bond 
were  entitled  to  recover  their  costs,  and  could  not  be  made  _.  J., 

,j.  I.  McNidcr. 

to  pay  costs ;  so  that  the  entry  could  be  no  more  than  an  a- 
greement  of  the  parties.  The  court  was  also  of  opiiiion, 
thcit,  supposing  the  pleadings  proper  to  present  thequeslion, 
whether  a  dismission  of  the  suit  by  agreennent,  at  the  costs 
of  the  defendants,  amounted  to  a  retraxit^  so  as  to  conclude 
the  plaintiff  from  bringing  another  suit,  the  entry  could  not 
have  that  efiect,  for  it  did  not  amount  to  an  admission,  either 
expressly  or  by  implication,  that  the  plaintiff  had  no  cause 
of  action,  but  it  was  a  mere  agreement  not  to  prosecute  that 
particular  action.  Upon  the  other  plea,  the  court  was  of  o- 
pinion  that  the  dismission  ot  the  former  suit  and  the  pay- 
ment of  the  costs  by  the  defendants,  was  not  sufllcient  evi- 
dence to  justify  the  jury  in*  finding  that  there  was  an  "ac- 
cord and  satisfaction."  The  jury  found  a  verdict  for  the 
plaintiff,  and  a  new  trial  having  been  moved  for  and  refus- 
ed, and,  judgment  being  rendered  pursuant  to  the  verdict, 
the  defendants  appealed. 

^.  Moore  for  the  plaintiff,  cited,  as  to  the  plea  of  "accord 
and  satisfaction,"  the  case  of  Carter  v  Wilson^  2  Dev.  & 
Bat.  276,  and  1  Selw.  N.  P.  96,  97  and  98 ;  and  as  to  the 
plea  of  former  judgment,  3  Thomas  Toke,  499,  500,  and 
Carter  v  Wilson^  ut  supra. 

Kinney  for  the  defendants. 

Daniel,  J.  At  common  law,  there  is  no  form  of  an  en- 
try in  the  books  of  a  judgment  dismissing  an  action.  Every 
judgment  against  a  plaintiff,  is  either  upon  a  retraxit,  non 
pros.,  nonsuit,  nolle  prosequi,  discontinuance,  or  a  judg- 
ment on  an  issue  found  by  the  jury  in  favor  of  the  defend- 
ant, or  upon  demurrer.  The  inducements  or  preliminary 
recitals  in  these  several  kinds  of  judgments  are  variant,  but 
the  conclusion  in  each  is  always  the  same;  it  is  as  follows  : 

55 
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June  1843  «  Therefore  it  is  considered  by  the  court  that  the  plaintiff 
"^ond  ^^^^  nothing  by  his  writ^  and  that  the  defendant  go  without 
▼  day,  and  recover  of  the  plaintiff  his  costs,  &c."  If  the  en- 
^'  try  abovementioned  could  be  considered  as  a  retraxit,  or  a 
final  judgment  on  the  merits,  it  would  bar  the  plaintiff's  ac- 
tion ;  otherwise  it  would  not.  A  retraxit  it  cannot  be,  for 
that  is  always  made  in  person  in  open  court,  when  the  trial 
is  called.  2  Arch.  Prac.  250.  3  Thomas  Coke,  500.  The 
issue  upon  the  plea  of  '<  release"  in  the  County  Court,  was 
not  tried  by  a  jury ;  so  that  the  said  entry  could  not  be  con- 
sidered a  judgment  upon  a  verdict.  The  entry  does  not  shew 
that  the  merits  of  the  cause  passed  in  remjudicatam.  We 
know  of  no  reported  case  like  it  in  this  State.  We  must, 
however,  consider  it  as  nothing  more  than  a  judgment  of 
discontinuance,  where  the  coiut  erred  in  ordering  the  de- 
fendants to  pay  the  costs,  or  it  is  such  a  judgment,  with  the 
consent  of  the  parties  that  the  defendants  should  pay  the 
costs.  Carter  v  Wilson,  2  Dev.  &  Bat.  276.  It  is  there- 
fore no  bar  to  this  action.  Archb.  Prac.  235.  Maul.  &  Selw. 
153. 

Secondly  ;  in  the  absence  of  all  other  proof,  we  think  that 
the  entry  ol  the  payment  of  the  costs  by  the  defendants  was 
not  even  prima  facie  evidence,  to  be  left  to  the  jury,  of  an 
accord  and  satis&ction.  The  above  cited  case  of  Carter  y 
Wilson,  supports  this  opinion.  The  judgment  must  be  af- 
firmed. 

Per  Curiam.  Judgment  affirmed. 
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WILLIAM  COXE  v*.  NATHAN  8KEEN  A.  AL. 

In  all  cases  under  the  '*  book  debt''  law,  Rev.  Stat.  ch.  15,  it  is  the  duty  of  the  June  1843 
party,  who  wishes  to  pjove  his  debt  by  his  own  oath,  to  produce  the  original    • 
account,  when  notice  to  that  effect  has  been  given  to  him  by  the  other  par* 
ty.    A  voluntary  destruction  of  the  original  will  not  authorize  the  intrc^ 
duction  of  a  copy. 

Where  the  agreement  was  that  the  plaintiff  was  to  receive  from  the  defsnd- 
ant  $50  for  his  work  for  twelve  months,  "$10  to  be  paid  when  the  time  is 
half  out,  and  the  balance  when  the  year  is  out ;"  and  "  if  cant  agree,  part 
and  pay  according  to  what  he  is  worth,  not  to  be  considered  worth  as  mueh 
the  first  as  last,"  and,  at  the  end  of  9  2-3  months  they  parted,  and  the  de- 
fendant contended  that  the  plaintiff  was  to  receive  only  $10  for  the  first  six 
months  and  $40  for  the  last,  the  court  did  not  err  in  informing  the  jury  thai, 
if  this  were  the  true  construction  of  the  agreement,  then  the  plaintiff  was 
entitled  to  recover  for  the  time  he  served,  after  the  first  six  months,  ^a  rBte»> 
ble  proportion  of  the  $40  for  the  last  six  months. 

Appeal  from  the  Superior  Court  of  Lav  of  David- 
son County,  at  Spring  Term,  1813,  his  Honor  Judge  Bat* 
TI.E  presiding. 

This  case  which  has  before  been  in  this  court,  see  2  Ired. 
Rep.  220,  was  an  action  of  assumpsit,  brought  upon  the  fol- 
lowing written  agreement,  viz :  <'  November  9th,  1838,  be- 
tween Nathan  Skeen  and  Matthew  Skeen,  an  agreement 
with  William  Coze  for  his  work  for  twelve  months  at  the 
shoe-making  business,  and  other  things,  when  called  on,  for 
the  price  of  fifty  dollars,  ten  dollars  to  be  paid  when  the 
term  is  half  out,  and  the  balance  when  the  year  is  out  by 
authority  of  William  Riley,  to  commence  Nov.  27th,  1838, 
to  be  paid  to  WilUiam  Riley.  Wilson  Skeen,  witness.  A 
part  left  out,  which  i?,  if  cant  agree,  part  and  pay  accord- 
ing to  what  he  is  warth — ^not  considered  to  be  worth  as 
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June  1843  much  the  first  as  last.''  Pleas,  general  issue,  payment  and 
Coxo  setoff.  It  was  proved  and  admitted,  that  the  plaintiff  work- 
^  ed  with  the  defendants  in  the  shoe  shop  9  2-3  months,  and 
then  left  their  employment,  upon  some  disagreement  arising 
between  them.  For  the  defendants,  it  was  proved  that  they 
had  paid  the  plaintiff  ten  dollars  upon  the  expiration  of  six 
months,  according  to  the  contract;  and,  after  proving  some 
other  small  payments,  the  defendants  offered  to  prove  an  ac- 
count against  the  plaintiff  as  a  book  debt  account,  by  the 
oath  of  one  of  them.  This  was  objected  to  by  the  plaintiff, 
because  the  account  produced  was  admitted  to  be  a  copy 
from  loose  slips  of  paper,  on  which  the  defendants  kept 
their  accounts  against  their  customers,  and  a  notice  had 
been  given  them  to  produce  their  original  book  of  accounts. 
The  defendants  admitted  the  notice,  and  contended  that  the 
section  of  the  book  debt  law,  which  required  the  produc- 
tion of  the  original  books,  when  demanded,  applies  only  to 
the  copies  of  book  debt  accounts  to  be  proved  by  executors 
or  administrators,  but  the  court  was  of  a  different  opinion, 
and  rejected  the  testimony.  The  defendants  then  offered  to 
shew  that  the  originals  had  been  lost  or  destroyed,  and  one 
of  them  testified  that  these  accounts  were  kept  on  loose 
scraps  of  paper ;  that  from  these  scraps  the  accounts  were 
drawn  off  against  each  customer,  and  then  the  originals 
were  thrown  aside  as  valueless,  and  thus  lost  or  destroyed. 
The  plaintiff  objected  to  the  proof  of  the  loss  by  one  of  the 
parties.  The  court  was  of  opinion  that,  whether  the  loss 
could  be  proved  by  one  of  the  parties  or  not,  and  whether  an 
account  could  be  proved  as  a  book  debt  account  or  not  when 
the  original  book  was  lost  or  destroyed,  the  defendants  could 
not  prove  their  account  under  (he  book  debt  law.,  when 
they  shewed  that  they  themselves  had  destroyed  the  origi- 
nals. 

In  ascertaining  the  amount  of  wages  to  which  the  plain- 
tiff was  entitled  for  the  time  he  worked  with  the  defendants, 
they  contended  that  under  the  contract  he  could  claim  but 
ten  dollars  for  the  first  six  months,  and  for  the  residue  of  the 
term  an  increasing  rate  per  month,  and  that  consequently 
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for  the  time  wanting  to  complele  the  twelve  months,  lor  June  1843 
which  he  had  engaged  to  work,  a  deduction  of  a  larger  sum  coxe 
per  month  was  to  be  made  than  was  to  be  allowed  him  per  ^ 
month  for  the  time  he  worked  after  the  first  six  months. — 
This  construction  was  the  more  insisted  on,  because  it  ap- 
peared in  evidence  that  the  piainti&had  no  skill  in  making 
shoes  when  he  commenced  working  with  the  defendants. — 
The  court  held,  that,  though  the  contract  was  not  very  per- 
spicuous in  relation  to  this  question,  yet  if  it  were  admitted 
that  the  plaintiff  was  entitled  to  only  ten  dollars,  as  con- 
tended for  by  the  defendants,  for  the  first  six  months  work, 
he  was  entitled  for  the  time  he  worked  over  six  months  at 
the  rate  per  month  of  $40  |or  six  months,  to  wit,  the  sum  ot 
$6  2-3  per  month.  The  jury  returned  «  verdict  for  the 
plaintiff  according  to  this  instruction,  and  a  new  trial  hav« 
ingbeen  moved  for  and  refused,  and  judgment  rendered  for 
the  plain! iff,  the  defendants  appealed. 

Iredell  for  the  plaintiff. 

No  counsel  for  the  defendants. 


Gaston,  J.  The  third  section  of  the  15lh  chapter  of  the 
Revised  Statutes  is  very  positive  in  declaring,  that  when  one 
of  the  parties  shall  have  given  notice  to  the  other,  who 
seeks  to  establish  a  <<  book  debt"  in  the  manner  therein  au- 
thorized, requiring  the  book  to  be  produced  on  the  trial,  no 
copy  thereof  <'  shall  be  received  or  admitted  as  evidence." 
There  is  no  room  to  doubt  that  this  provision  applies  to  all 
the  cases  previously  mentioned  in  the  chapter  as  cases  of 
"  Book  debts."  Now,  if  we  admit,  which  is  by  no  means 
certain,  that  the  accidental  destruction  or  loss  of  the  book 
constitutes  an  exception  from  this  precise  enactment,  it  can- 
not be  conceded  that  a  voluntary  destruction  of  the  book, 
by  him  who  offers  a  copy,  comes  within  the  reason  of  such 
an  exception.  If  the  slips  of  paper,  on  which  ihe  defend- 
aDt3  kept  their  accounts,  are  to  be  regarded,  under  the  equi- 
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June  1843  tjr  of  the  Statute,  as  their  book^  they  were  bound  to  produce 
[Coxe     the  original  on  the  trial.    If  they  do  not  come  within  the 
^       purview  of  the  statute,  neither  the  original  nor  a  copy  was 
evidence. 

The  agreement  between  the  defendants  and  the  plaintiff 
is  expressed  to  be  <<  for«his  work  for  twelve  months  at  the 
shoe-making  business  and  other  things  when  called  on,  for 
the  price  of  $50,  ten  dollars  to  be  paid  when  the  time  is  half 
out,  and  the  balance  when  the  year  is  out ;"  and  to  it  is  sub- 
joined a  memorandum  in  these  words,  "  if  cant  agree,  part 
and  pay  according  to  what  he  is  worth  not  considered  to  be 
worth  as  much  the  first  as  last."  The  agreement  is  not  to 
work  for  two  successive  periods  of  six  months  each,  at  the 
price  of  ten  dollars  for  the  first — and  forty  dollars  for  the 
second  period,  but  an  agreement  to  work  one  year  fat  fifty 
dollars,  with  a  stipulation  to  receive  a  partial  payment  at  the 
end  of  six  months.  And  the  proper  construction  of  the 
clause,  providing  for  a  case  of  disagreement  and  separation 
before  the  year  should  be  out,  is,  that  the  plaintiff  should  re- 
ceive a  fair  price  for  his  services,  estimating  their  value  at 
$60  for  a  year,  and  making  reasonable  deductions  hfecause 
of  their  being  less  valuable  in  the  beginning  than  when  he 
had  become  more  expert  in  his  business.  But  the  defend, 
ants  contended,  that  under  the  agreement  the  plaintiff  was 
to  be  paid  $10  for  the  first  six  month's  labor,  and  forty  dol- 
lars for  the  second ;  and  that  the  parties  having  separated 
before  the  last  term  had  expired,  he  was  entitled  to  receive, 
in  addition  to  the  $10,  but  a  rateable  part  of  the  $40,  on  ac- 
count of  the  portion  which  he  served  of  the  last  terra — and 
that  in  estimating  this  rateable  part  each  months  labor  was 
to  be  priced  as  being  worth  less  than  the  next  succeeding 
one  of  that  term.  Now  we  think  his  Honor  might  very 
properly  have  rejected  both  the  contraction  and  the  infer- 
ences drawn  from  it — ^but,  assuming  the  construction,  as  he 
did  hypothetically,  we  do  not  see  that  he  then  erred  in  his 
conclusion.  If  the  agreement  fixed  the  value  of  the  servi- 
tes  at  $10  for  the  first  six,  and  $40  for  the  last  six  months, 
the  stipulation  that  in  the  event  of  parting  he  should  be  paid 
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what  he  is  worth,  but  ^  not  to  be  considered  to  be  worth  as  June  1843 
much  the  first  as  last,"  would  seem  to  refer  to  the  two  parts     c^^e 
of  the  year,  for  which  his  labor  had  been  severally  priced  as    ^^ 
aforesaid.    We  see  no  error,  of  which  the  defendants  can 
complain,  and  are  of  opinion,  that  the  judgment  should  be 
affirmed. 


Per  Curiam*  Judgment  affirmed. 


JOHN  J.  ALSTON'S  EX'ORS  oft  GEORGE  W.  ALSTON. 

In  this  State,  only  the  execnton,  who  qualify  by  taking  the  neceanxy  oaths^ 
are  required  to  join  in  an  action  lor  a  debt  or  demand  due  to  their  testator. 
The  case  of  Burrow  t  Sellar^  Ex'ois,  1  Hay.  501,  602,  dted  and  approTedl 

Appeal  from  the  Superior  Court  of  Law  of  Chatham 
County,  at  Spring  Term,  1843,  his  Honor  Judge  Battle 
presiding. 

This  is  an  action  of  debt  brought  by  the  plaintiffs,  as  ex- 
ecutors of  Joseph  J.  Alston,  deceased,  against  the  defendant 
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June  1843  fQj  a  debt  due  to  the  testator  in  his  lifetime.  It  appeared 
Alston  that  the  plaintiffs'  testator  had  appointed  several  executors, 
^  of  whom  the  plaintiffs  only  qualified,  the  others  having  re- 
nounced or  refused  or  declined  to  qualify.  The  defendant 
on  the  return  of  the  writ,  pleaded  in  abatement,  that  all  the 
executors  named  in  the  will,  and  now  alive,  are  not  joined 
as  plaintiffs  in  the  writ.  To  this  plea  the  plaintiffs  demur- 
red  and  the  defendant  joined  in  the  demurrer.  The  court 
overruled  the  demurrer  and  gave  judgment  that  the  writ 
should  be  abated.  From  this  judgment  the  plaintiffs  ap- 
pealed. 

Manly  for  the  plaintiffs. 
No  counsel  for  the  defendant. 


Daniel,  J.  The  English  authorities  certainly  sustain 
the  Judge  in  his  opinion.  They  are  collected  in  Williams 
on  Executors  627,  and  shew,  that  if  there  are  several  exec- 
utors appointed  by  the  will,  they  must  all  join  in  bringing 
actions  even  though  some  are  infants,  or  have  not  proved  the 
will,  or  have  refused  before  the  ordinary.  And  if  one  sue 
alone,  the  defendant,  after  oyer  of  the  probate,  may  plead  in 
abatement,  that  the  other  exeeutor  mentioned  therein  is  alive 
and  not  named.  I  Saund.  291.  (note,!.)  If  one  executor 
proves  the  will,  the  proof  enures  to  the  co-executors.  10 
Cond.  Eng.  Ch.  Rep.  176.  1  Myl.  (fc  Craig,  97.  But,  so 
far  as  we  have  been  enabled  to  learn,  thq  law  and  practice 
of  this.  State  invariably  have  been,  for  those  executors  only 
Mdhib'^ualny  to  sue.  The  practice  may  have  originated  in 
consequence  of  the  act  of  1715,  (Rev.  Stat.  ch.  s.  4,) 
"which  iriacts:^^  that  no  person  do  presume  to  enter  upon  the 
administration  of  any  deceased  person's  estate,  until  they 
have  obiafhdd 'a  commission  of  administration  or  letters  tes- 
^tamentary,  signed  by  the  Governor,  under  the  penalty  of 
fifty  pounds.'*  But  as  long  ago  as  1797,  this  question  seems 
to  have  been  judicially  settled  in  this  State,  in  the  case  of 
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Burrow  v  Sellar^s  Executors,  1  Hay.  501,  502.  The  de  June  1848 
fendant  then  pleaded  in  abatement,  that  there  were  other  ex.  "Abtwr" 
editors  not  named  in  the  writ.  "Pfr  Curiam.  The  plea  ^^^ 
is  bad — it  should  have  been  stated  that  those  others  qualified 
as  executors  and  took  upon  themselves  the  burthen  of  exe- 
cuting the  will."  We  therefore  are  of  opinion  that  the  judg- 
ment must  be  reversed,  the  demurrer  sustained,  and  a  res* 
pondeas  ouster  awarded. 

Per  Cur£am«  Judgment  accordingly. 
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WILLIAM  HUNTINGDON  vs.  GEORGE  W.  SPEARS. 

Jane  1843  Where  an  adminitftrttor  or  executor  in  bis  inventory  has  returned  a  debt  *<des- 
'  pcrate,"  it  is  not  necessary  for  a  creditor,  suing  such  administrator  or  execu- 

tor, to  shew  that  the  debt  was  due  to  the  testator.  It  is  sufficient  for  him 
to  prove  that  the  debtor  was  solvent,  in  order  to  throw  upon  the  administra- 
tor or  executor  the  burden  of  shewing,  that  the  debt  could  not  he  collected. 

Appeal  from  the  Superior  Court  of  Law  of  Cabarrus  coun- 
ty, at  Spring  Term,  1843,  his  Honor  Judge  Dick  presid- 
ing. 

This  wns  an  action  of  assumpsit  against  the  defendant  as 
the  administrator  of  one  Dr.  Negle.  The  defendant  plead- 
ed fully  administered  and  no  assets,  and  on  the  trial  relied 
on  these  pleas.  The  plaintiff  offered  in  evidence  the  inven- 
tory £led  by  the  defendant,  from  which  it  appeared  that  he 
had  returned  sundry  book  accounts  against  a  number  of  per- 
sons, amounting  to  several  hundred  dollars,  as  belonging  to 
the  estate  of  his  intestate,  and  stated  that  all  the  said  accounts 
or  charges  were  "desperate."  The  plaintiff  then  proved 
that  several  persons  charged  on  the  books  of  the  intestate 
and  so  returned  in  the  inventory  of  the  defendant,  were  sol- 
vent at  the  time  the  inventory  was  returned,  and  remained 
solvent  and  able  to  pay  the  charges  against  them  at  the  pre- 
sent time.  It  did  not  appear  that  the  intestate  left  any  other 
estate  except  the  accounts  above  mentioned.  The  plaintiff 
contended  that  he  was  entitled  to  recover,  by  shewing  that 
the  persons  charged  on  the  books  of  the  intestate  were  sol- 
vent and  able  to  pay  at  the  time  the  inventory  was  returned, 
without  shewing  that  the  debts  were  due  and  had  been  or 
njight.have  heen  collected  by  the  administrator.  The  court 
charged  the  jury,  that,  as  the  administrator  had  returned  all 
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(he  accounts  without  distinction  as  desperate,  it  was  incum*  <fune  1643 
bent  on  (he  plaintiff,  not  only  to  shew  the  solvency  of  the  Hunting- 
persons  charged,  but  likewise  to  shew  that  the  debts  were      ^on 
due  to  the  estate  of  the  intestate,  at  the  return  of  the  inven-    sdmu. 
tory  by  the  administrator,  and  had  been  or  might  have  been 
by  him  collected.      The  jury  undur  this  charge  found  a  ver- 
>  diet  for  the  defendant.     A  new  trial  having  been  moved  for 
and  refused,  and  judgment  rendered  according  according  to 
the  verdict,  the  plaintiff  appealed  to  the  Supreme  Court* 

Caldwell  for  the  plaintiff. 

Alexander  and  Osborne  for  the  defendant. 

RuFPiN,  0.  J.      It  is  not  stated  in  the  case,  what  length 
of  time  elapsed   between   the   administration  of  the    de- 
fendant and  the  making  of  his  inventory,  and  the  com- 
mencement of  the  action  by  (he  plaintiff;  and  we  supgose  it 
was  not  thought  material  to  the  point  ruled  on  the  trial. — 
We  assume,  therefore,  that  the  period  was  sufficient  to  charge 
the  administrator  with  the  debts  as  assets  come  to  hand,  if 
he  had  returned  them  as  good  debts;  and  the  only  question 
intended  to  be  presented,  was  upon  the  effect  of  the  returni 
that  the  debts  were  desperate.     Upon  that  question  we  must 
acknowledge,  that  the  rule  laid  down  in  the  Superior  Court 
is  new  to  us,  and,  as  we  conceive,  is  erroneous.     The  effect 
of  it  would  be,  that  an  executor  could  never  be  charged 
with  debts  as  assets,   which   he  had  returned  as  desperate, 
unless  the  creditor  proved  he  had  actually  collected  them; 
for,  as  the  creditor  has  not  the  books  of  the  deceased  and 
cannot  know  what  are  the  items  of  account,  it  would  be 
impossible  for  him  to  establish  the  justice  of  the  debts.     In- 
deed, it  would  be  the  same  if  the  debt  were  due  by  bond  ; 
for  that  being  in  the  defendant's  hands,  the  creditor  would 
be  unable  to  bring  the  necessary  evidence  of  its  execution. 
In  truth,  however,  both  classes  of  debts  are  to  be  deemed 
prima  facie  to  have  been  debts  owing  to  the  deceased,  be- 
cause the  executor  has  returned  them  as  subsisting  debts  due 
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June  1843  to  his  testator.  When  he  adds,  that  they  are  desperate,  the 
Hunting-  presuoiptioD  is  not,  that  they  were  not  owing,  for  his  return 
don  is  apparently  to  the  contrary.  But  the  presumption  is,  that 
Spean.  the  debtors  are  not  able  to  pay,  and  when  the  creditor  shews 
that  they  were  solvent,  and  further  that  a  sufficient  tiine  has 
passed  to  have  enabled  the  executor  to  haye  collected  the 
money,  if  he  had  used  ordinary  diligence,  he  makes  a  prima 
facie  case,  which  throws  the  onus  on  the  defendant  to  shew, 
that  he  has  made  some  reasonable  efforts  to  collect  the  debts 
and  could  not,  because  the  supposed  debtors  to  the  deceased 
had  counter-demands  or  refused  payment,  because  they  de- 
nied the  debts,  or  the  demands  were  stale,  or  the  like ;  from 
which  it  might  appear,  either  that  the  defendant  had  been  un- 
able to  collect  the  debts  after  proper  efforts,  or  that  no  efforts 
would  have  been  effectual.  He  has  it  in  his  power  to  pro- 
duce the  evidences  of  debt,  on  which  his  inventory  is  based, 
so  as  to  lay  before  the  jury  a  probable  ground  in  justification 
of  his  failure  to  collect  the  money,  or  in  excuse  for  not  at- 
tempting to  collect  it. 

P£R  CxjRiAM.  Judgment  reversed  and  venire 

de  novo. 
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MARTIN  WOOLARD  vs.  JAMES  R.  GRIST. 

A  bond,  takon  by  one  who  is  overseer  of  a  road,  from  a  person  bound  to  work  j^,,^  j  g^^ 

on  the  road,  the  consideration  of  which  is  for  work  on  the  road  which  was 

done  by  the  overseer  but  which  the  obligor  was  bound  to  do,  is  not  void  on 
account  of  the  consideration. 

Appeal  from  the  Superior  Court  of  Law  of  Beaufort 
County,  at  Spring  Term,  1843,  his  Honor  Judge  Baily 
presiding. 

This  was  an  action  of  debt  on  a  bond,  commenced  by 
warrant  before  a  magistrate  and  carried  by  successive  ap- 
peals to  the  Superior  Court.  The  execution  of  the  bond 
was  admitted.  The  defence  relied  on  was,  that  the  consid* 
eration  of  the  bond  was  illegal,  as  being  against  public  poli* 
cy.  It  was  admitted  that  the  plaintiff  was  overseer  of  a 
road  in  the  ^said  county,  appointed  at  Term  of  the 

County  Court,  and  that  the  defendant  was  liable  to  work  oa 
the  said  road.  A  witness  for  the  defendant  proved  that  he, 
at  tl]e  request  of  the  plaintiff  and  in  the  presence  of  both 
parties,  wrote  the  bond — that  the  plaintiff  then  said  that  it 
was  taken  for  work  done  by  him  for  the  defendant,  as  a  hand 
on  a  road  of  which  the  plaintiff  was  overseer.  Another 
witness  for  the  defendant  proved  that  he  was  a  constable  iu 
that  county — that  the  plaintiff  put  the  bond  declared  on  in 
his  hands  for  collection,  and  he,  the  plaintiff,  then  said,  that 
the  defendant  contracted  with  him  to  do  work  on  the  road 
to  the  amount  of  sixty  dollars,  and  that  he  (the  plaintiff) 
had  done  the  work  by  hiring  bands  and  his  own  labor  to 
that  amount,  and  that  the  defendant  had  given  the  bond  for 
that  labor.  The  court  was  of  opinion  and  so  charged  the 
jury,  that  the  law  was  in  favor  of  the  plaintiff.     The  jurv 
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June  1843  found  a  verdict  for  the  plaintiff,  and,  judgment  being  render- 
"yifQ^^  ed  pursuant  thereto,  the  defendant  appealed  to  the  Supreme 
y       Court, 

Grice. 

.  No  counsel  appeared  for  either  party  in  this  court. 

Daniel,  J.  The  defence  to  the  bond  relied  on  at  the 
trial  was,  that  the  consideration  of  it  was  illegal,  as  being 
against  public  policy..  There  is  no  statute,  prohibiting  the 
taking  of  such  a  bond ;  and  we  are  unacquainted  with  any 
rule  of  the  conimon  law,  which  would  niake  the  bond  void 
as  being  against  public  policy.  It  seems  to  ns  that  the  bond 
is  good  in  law,  and  the  judgment  must  be  affirmed. 

P£R  Curiam.  Judgment  affirmed. 
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STATE  vs.  WILLIAM  P.  WATTERS. 

The  declarations  of  the  ^randmothor  of  one,  who  is  charged  to  be  a  peiBon  of  June  1843 

color,  that  his  mother  was  the  o&pring  of  a  white  man  and  herself,  are  not 

admissible  evidence  upon  that  question. 

The  act,  prohibiting  marriages  between  white  persons  and  **  persons  of  color," 
includes  in  the  latter  class  all  who  are  descended  from  negro  ancestors  to 
the  fourth  generation  inclusive,  though  one  ancestor  of  each  generation  may 
have  been  a  white  person. 

Appeal  from  the  Superior  Court  of  Law  of  Ashe  coun- 
ty, at  Spring  Term,  1843,  his  Honor  Judge  Dick  pre- 
siding. 

This  was  an  indictment  for  a  libel,  a  copy  of  which  is  as 
follows^  viz : 

"  Notice.  A  man  called  Isaac  Tinsley  on  the  first  day  of 
this  month  in  a  suit  wherein  the  State  was  plaintiff  and  my- 
self and  wife  were  defendants,  swear  a  wilful  lie  and  I  can 
prove  it.    October  15th,  1841. 

(Signed)  WILLIAM  P.  WATTERS." 

The  defendant  pleaded  not  guilty  and  justification.  The 
State  proved  that  the  libel  was  written  and  published  by  the 
defendant.  The  defendant  relied  on  the  truth  of  the  charge 
as  a  justification.  The  facts  of  the  case  as  disclosed  by  the 
testimony  were  as  follows :  The  defendant  and  one  Zilpha 
Thompson  were  indicted  in  Ashe  County  Court  in  the  year 
1841.  for  fornication*  and  adultery.  The  defendants,  on  the 
trial,  proved  that  they  had  been  married.  The  State  alleged 
that  the  defendant,  Wm.  P.  Watters,  was  a  man  of  color,  and 
that  his  marriage,  therefore,  with  a  white  woman  was  void. 
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June  1843  The  defendant,  William  P.  Waiters,  contended  that  he  was 
estate  descended  from  Portuguese,  and  not  from  Negro  or  Indian 
▼  ancestors.  The  State  examined  one  Isaac  Tinsly,  as  a  wit- 
ness  on  the  said  trial,  who  swore  that  he  knew  the  grandfa- 
ther and  grandmother  of  the  said  William  P.  Watters,  and 
they  were  coal  black  negroes.  There  was  a  difference  in 
the  testimony  as  to  what  Tinsly  said  on  that  trial  about  the 
color  of  the  mother  of  the  defendant.  The  defendant  and 
Zilpha  Thompson  were  convicted  and  punished  under  that 
indictment. 

On  the  trial  of  this  case,  the  defendant  examined  witness- 
es, who  swore  that  they  knew  the  mother  of  the  defendant — 
that  she  was  a  bright  mulatto,  with  coarse  straight  hair — 
that  her  name  was  Elizabeth  Cullom,  and  that  she  lived 
with  a  man  by  the  name  of  John  P.  Watters,  who  was  a 
white  man,  but  of  dark  complexion  for  a  while  man — and 
that  the  said  John  P.  Watters  was  the  reputed  father  of  the 
present  defendant.  The  same  witnesses  swora.  that  they 
were  acquainted  with  Mary  Wootten,  the  mother  of  Eliza- 
beth Cullom  and  the  grandmother  of  the  defendant — that 
Mary  Wooten  was  not  as  black  as  some  negroes  they  had 
seen,  and  had  thin  lips.  A  witness  on  the  part  of  the  State 
swore  that  he  knew  Mary  Wootten,  that  she  was  black,  with 
thin  lips  and  sharp  features.  The  defendant  then  proposed 
to  prove,  that  Mary  Wooten  in  her  lifetime  had  stated  to  one 
of  the  witnesses,  that  the  father  of  Elizabeth  Cullom  was  a 
white  man.  This  evidence  was  rejected  by  the  court. 
'  The  jury  found  the  defendant  guilty,  and,  after  a  motion 
for  a  new  trial  which  was  disallowed,  judgment  being  ren- 
dered against  the  defendant,  he  appealed  to  the  Supreme 
Court. 

Mtorney  General  for  the  State. 
Bayden  for  the  defendant. 

RuFFiN,  C.  J.    If  the  evidence  had  been  heard,  it  could 
have  availed  nothing ;  and  for  that  reason  the  verdict  should 
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not  be  disturbed.  The  oath  of  the  prosecutor  was,  or  theJ""^  ^^^** 
former  trial,  that  the  grand-father  and  grand-mother  of  the  de-  sute 
fefidant  were  coal  black  negroes.  In  that  we  must  under-  ^  ^  / 
stand  him  (o  mean  ihe  reputed  grand-father,  as  no  marriage 
is  stated.  Now,  that  is  not  contradicted  by  the  declaration 
of  the  grand-mother,  even  if  true,  that  the  natural  father  of 
her  daughter  was  a  white  man  ;  for  it  is*  not  suggested  thai 
the  prosecutor  knew  thereof,  or,  even  that  there  was  such  a 
reputation  in  the  neighborhood,  or  among  the  kindred  of  the 
defendant.  But  admit  that  the  defendant's  grand-father  was 
white,  and  the  grand-mother  only  half  African — of  which 
Icfst  there  is  no  evidence,  still  the  defendant  would  have 
bedn  within  the  degree  prohibited  from  contracting  marriage 
with  a  white  woman.  We  say,  prohibited  degree,  because, 
although  the  act  which  annuls  marriages  between  the  two 
races,  uses  the  words  <^  persons  of  color"  generally,  we  are 
of  bpinion,  that  expression  must  be  construed  in  reference 
to  other  disabilities  imposed,  for  reasons  of  a  similar  nature, 
trpon  persons  of  mixed  blood.  The  act  of  1777,  c.  115,  s. 
42,  the  Rev.  Stat.  ch.  Ill,  s.  74,  and  the  Constitution,  article 
1st,  s.  3,  besides  other  laws,  designate  such  persons  as  those 
descended  from  negro  ancestors,  to  the  fourth  generation  in- 
clusive, though  one  ancestor  of  each  generation  may  have 
been  a  white  person.  And  thus  restricted,  the  act  inclndes 
the  defendant,  who,  at  most,  was  only  the  third  generation 
from  a  full  negro. 

But  we  are  of  opinion  that  the  evidence  was  properly  le^ 
jected,  independent  of  the  above  ground.  It  was  hearsay ; 
and  does  not  fall  within  any  of  the  established  exceptions 
to  the  general  rule,  which  excludes  such  evidence.  The 
Legislature  has  not  prescribed  the  mode  in  which,  in  cases 
of  birth  out  of  wedlock,  it  is  to  be  ascertained  whether  one  of 
the  ancestors  was  a  white  person  ;  and  we  should,  perhaps, 
be  at  some  loss  to  lay  down  a  rule.  But  certainly  if  this  is 
to  be  viewed  as  an  attempt  to  prove  a  pedigree  by  the  repu- 
tation in  the  family,  and  the  declarations  of  deceased  mem- 
bers of  it,  there  is  a  signal  failure.  The  declaration  of  the 
grand-mother  assigns  the  paternity  of  her  child  to  no  man 
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June  1843  ia  particular,  but  on\y  to  some  white  man  ;  and  would  be 
State  ^^6  loosest  proof  of  pedigree  that  ever  established  ODe«  But 
'^  if  she  had  mentioned  the  father  by  name,  and  nothing  more 
"*  appeared,  such  as  a  recog^nition  of  the  child  by  the  desig- 
nated person,  or  the  appearance  in  point  of  color  of  the 
child  or  the  like,  it  would  have  amounted  to  nothing.  It 
could  not  be  admitted  under  that  class  of  cases,  in  which 
entries  or  declarations  of  third  persons,  with  peculiar  means 
of  knowledge  have  been  received.  For  in  those  cases  the 
entry  or  declaration  was  cotemporaneous  with  the  fact ;  and 
was  also  made  by  one  under  no  motive  to  pervert  the  truth. 
It  does  not  appear,  that  this  declaration  was  at  or  about  the 
birth  of  her  child  ;  nor  when  it  was.  And,  besides,  it  is 
well  known  that  persons,  of  the  description  of  this  woman, 
have  a  strong  bias  in  their  minds  to  induce  the  declaration 
from  them,  and,  il  possible,  the  impression  on  others,  thai 
their  illegitimate  child  is  the  issue  of  a  white  man :  if  not 
to  gratify  a  personal  vanity  in  themselves,  for  the  reason, 
that  it  removes  their  offspring  one  degree  from  the  humbled 
caste  in  which  he  is  placed  by  the  law,  whereby  he  is  ex- 
cluded from  the  elective  franchise,  and  from  competency  as 
a  witness  between  white  persons,  and  prohibited  from  inter- 
marrjring  with  them. 

Per  Curiam.  Judgment  affirmed. 
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JOHN  C.  DAVIS  v8,  MARTIN  R.  GARRETT. 

No  specific  tangible  property  can  bo  attachej,  which  cannot  be  sold  under  the  June  1S48 
execution  after  judgment  obtained.  _— 

Where  an  estate  is  vested  in  trustees,  and  the  purposes  of  the  trust  require 
that  the  legal  estate  shall  remain  in  them,  the  property  so  conveyed  cannot 
be  sold  under  execution,  so  as  thereby  to  divest  the  trustees  of  their  estate, 
or  any  part  of  it 

The  owner  of  property  attached  is  not  obliged  to  interplead,  though  he  may  do 
so  for  the  sake  of  convenience.  A  sale  under  an  execution,  issuing  upon 
a  judgment  on  an  attachment,  only  passes  the  right  of  the  defendant  in  at> 
tachment. 

Appeal  from  the  Superior  Court  of  Law  of  Warren 
County,  at  Fall  Term,  1842,  his  Honor  Judge  Battlb 
presiding. 

Ttiis  was  an  action  of  debt  upon  a  note  executed  by  th« 
defendant  to  the  plaintiflf,  and  was  commenced  by  original 
attachment,  which  was  levied  upon  the  defendant's  interest 
in  four  negroes,  and  returned  to  Warren  County  Court.  At 
the  term  to  which  the  attachment  was  returned^  William 
Burt  and  John  A.  Burt  filed' their  petition  in  writing,  there- 
in setting  forth  a  claim  to  seven  eights  of  one  undivided 
fifth  part  of  the  slaves,  as  trustees  for  the  children  of  the  de- 
fendant Garrett.  In  the  Superior  Court  an  issue  was  made 
up  between  the  plaintiff  and  the  said  petitioners,  to  deter- 
mine what  interest  the  latter  had  in  the  slaves  levied  upon. 
And  upon  the  trial  of  the  said  issue  it  appeared,  that  some- 
time in  the  year  1833,  William  Burt,  sen.  died,  leaving  a 
last  will  and  testament  in  writing,  which  was  duly  proved 
and  recorded.  A  copy  of  tha  material  parts  of  the  scid  will, 
which  was  made  and  proved  in  1823,  is  as  follows: 
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Jane  1843  ^^Jtem.  I  give  in  trust  to  my  sons,  William  Burt  and 
Davis  John  A.  Burt  the  following  property,  that  i«,  three  negroes, 
▼  Jesse,  Henry  and  Rosina,  now  in  the  possession  of  my 
daughter  Lucretia  A.  Garrett,  also  one  equal  part  of  my  es- 
tate, not  otherwise  given  away,  at  the  death  or  marriage  of 
my  wifeSalamith  Burt;  the  above  property  to  be  under  the 
entire  control  of  my  two  sons  named  above,  and  to  be  man- 
/iged  by  them  as  in  their  judgment  will  be  xnost  conducive 
to  the  mutual  benefit  and  interest  of  my  daughter  Lucretia 
A.  Garrett  and  her  children  ;  and  as  the  children  come  of 
Age  or  marry,  that  the  property  so  managed  shall  be  equally 
divided  between  her  and  her  children,  and  that  at  her  death 
her  part  thereof  should  be  equally  divided  between  her  sur- 
viving children.  Item.  It  is  my  will  wd  desire  that  my 
two  married  daughters,  Snlamith  Sims  and  Lucretia  A.  Gar- 
rett, should,  in  the  division  of  my  estate  of  negroes^  stock, 
i^irniture  <fcc.  have  so  much  given  them,  as  to  make  tbeir 
negroes  now  in  their  possession  of  equal  value  with  their 
other  sisters'  negroes^  and  the  property  so  given  to  come  un- 
der the  same  regulations  and  restrictions  as  their  other  pro- 
perty before  given.  Jiem.  U  is  my  will  and  desire  that  all 
xny  property,  not  specifically  given,  should  be  kept  together 
and  managed  for  the  mutual  interest  and  benefit  of  my  wife 
and  three  daughters,  Elizabeth,  Ann,  and  Harriett  D.  Burt 
and  my  son  John  A.  Burt,  and  as  they  come  of  age  or  mar- 
ry, that  the  above  property  should  be  equally  divided  be- 
tween my  wife  and  four  children  above  named,  with  this 
reserve,  that  my  son  John  A.  Burt  is  to  have  only  an  equal 
part  of  n)y  negroes,  «with  one  horse  of  his  own  choosing  out 
of  all  my  stock,  and  that  at  the  death  or  marriage  of  my  wife 
her  part  of  the  above  property  to  be  equally  divided  betweea 
my  five  daughters  or  their  surviving  children.  Itenu  It  is 
my  will  and  desire  that  all  my  land  in  Halifax  county  should 
be  sold,  and  the  proceeds  divided  between  my  five  daugh- 
ters, under  the  same  regulations  and  restrictions  as  their 
other  property.^' 

The  petitioners  are  the  sons  of  the  testator,  and  the  Wil- 
liam and  John  A.  Burt  mentioned  in  the  said  will — and  La- 
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cretia  A  Oarrett,  also  m&e^tioned  in  the  said  will,  as  the  June  i843 
daughter  of  Che  testator,  is  the  wife  of  the  defendant  Gar-  Davis 
rett  The  slaves  levied  upon,  are  -those  which  fell  to  the 
widow  of  the  testator  in  the  division,  wluch  was  had  be- 
tween her  and  her  four  children,  as  directed  in  that  part  of 
the  will,  where  the  testator  disposes  of  his  property  not  spe- 
cifically given  away.  The  testator,  at  the  time  of  making 
his  will,  had  five  daughters,  of  whom  Mrs.  Garrett  was 
one.  The  widow  of  the  testator  died  a  short  time  before  the 
attachment  was  sued  out,  and  at  that  time  Mrs.  Garrett  had 
seven  children.  Upon  the  trial  of  the  issue,  bis  Honor  in- 
structed the  jury,  that  seven-eights  of  one-fifth  of  the  slaves 
levied  upon  belonged  to  the  petitioners  as  trustees  for  Gar- 
rett's children,  and  were  not  liable  to  the  satisfaction  of  the 
plaintiff's  recovery.  The  jury  found  a  verdict  in  >conformi- 
ty  to  this  opimon  of  the  court,  and  judgment  having  been 
rendered  accordingly,  the  plaizKifi*  appealed. 


No  counsel  appeared  ior  the  plaintiff  in  this  court. 

Edxoard  Hall  for  tiie  petitioners,  submitted  the  following 
yrritten  argument : 

It  is  submitted,  on  the  part  of  the  garnishees  in  this  case, 
that  the  property  seized  by  the  sheriff  at  the  instance  of  the 
plaintiff,  was  not  liable  to  attachment;  but,  if  liable,  the  gar- 
nishees theu  insist,  that  only  one  undivided  eighth  part  there- 
of can  properly  be  condemned,  the  residue  belonging  to 
Mrs.  Garrett's  seven  children  ;  and  likewise  that  her  share 
of  the  property  can  be  condemned  only  during  her  life,  her 
children  being  entitled  to  that  share  after  her  death. 

The  bequest  to  Mrs.  Garrett,  contained  in  that  part  of  the 
testator's  will,  in  which  he  provides  that  at  the  death  or  mar- 
riage of  his  wife,  the  property  that  might  fall  to  her  in  the 
division  which  was  to  take  place  between  her  and  her  four 
children,  to-wit,  Eliza,  Ann,  Harriet  and  John,  should  be 
equally  divided  between  his  five  daughters  or  their  surviving 
children,  is  subject  to  the  trusts  before  declared,  and  partic* 
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Davis 
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Juae  i843ii|arly  set  forth  in  the  preceding  part  o(  his  will,  in  which 
he  constitutes  his  two  sons, William  and  John,trustees  for  Mrs. 
Garrett  and  her  children^and  bequeaths  to  tliem  in  trust  in  that 
character,three  slaves  therein  described  as  then  being  in  the  po8« 
session  of  Mrs.  Garrett,  and  also  one  equal  part  of  his  esiaie 
not  otherwise  given  away^  at  the  death  or  marriage  of  his 
wife.  This  is  evident,  not  only  because  the  testator  has  ex- 
pressly so  declared,  but  it  is  apparent  Irom  the  other  disposi* 
tions  in  favor  of  Mrs.  Garrett,  in  other  clauses  of  his  will. — 
In  that  part  of  his  will,  in  which  he  devises  his  lands  in 
Halifax  to  be  sold,  and  the  proceeds  to  be  divided  among  his 
five  daughters ;  and  that,  in  which  he  provides,  that  in  the 
division  of  his  estate  of  negroes,  stock  of  furniture,  &c.  his 
two  married  daughters  should  have  enough  given  them  to 
make  their  negroes  then  in  their  possession  of  equal  value 
with  their  other  sisters'  slaves,  in  each  case,  he  subjects  the 
bequest  to  the  same  regulations  and  restriction  that  were  to 
control  and  govern  the  other  dispositions  he  had  made  in  fa- 
vor of  his  daughters.  But  with  respect  to  the  estate  which 
should  fall  to  Mrs.  Garrett  and  her  children  at  the  death  of 
his  wife,  the  testator  was  aware  that  he  iiod  already,  in  a 
preceding  part  of  his  will,  sufficiently  declared  his  intention 
and  wishes,  and  therefore,  in  the  clause  providing  for  his 
wife,  and  directing  the  distribution,  at  her  death,  of  the  pro- 
perty loaned  to  her  for  lite,  he  makes  no  express  reference  to 
the  trusts  before  created  for  the  protection  and  management 
of  Mrs.  Garrett's  and  her  children's  share  of  this  remainder; 
In  the  other  two  parts  of  his  will  before  alluded  to,  because 
the  testator  had  not  previously  subjected  the  property,  there- 
in bequeathed  to  Mrs.  Garrett,  to  the  trusts,  by  ady  connect- 
ing expressions  or  words  of  reference,  he  therefore,  in  each 
case,  accompanies  the  bequest  with  a  declaration,  bringing 
them  under  the  same  regulations  and  restrictions  which. bad 
before  been  prescribed,  and  which  were  to  govern  and  qual- 
ify the  other  provisions  of  his  will  in  her  favor.  The  ex« 
pression,  '<  regulations  and  restrictions,"  used  by  the  testator 
in  the  two  parts  of  his  will  above  noticed,  have  no  applica- 
tion, as  far  as  respects  Mrs.  Garrett,  unless  they  are  consider- 
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ed  as  referring  to  the  trust  before  created  and  declaied  ;  for  Jwn*  iws 
there  is  norhing  in  the  will  which  can  be  attached,  as  a  reg-  D^y-^ 
ulation  or  restriction^  to  the  property  given  to  her,  bnt  ihe  v 
trust  Any  other  construction  of  the  will  would  give  to  Mrs. 
Garrett  not  only  an  absolute  interest  in  the  estate  bequeath- 
ed to  her  at  her  mother's  death,  but  an  estate  to  be  held  by 
her,  in  severalty,  to  the  entire  exclusion  of  the  trustees  and 
her  children.  That  the  testator  designed  this,  can  be  affirm- 
ed only  upon  the  supposition  that  his  mind  underwent  a 
change  in  the  short  interval  which  must  have  elapsed,  be- 
tween the  penning  of  that  part  of  his  will,  in  which  he  ap- 
points trustees  to  take  charge  of  the  property  therein  speci- 
fically given  to  his  duughter,  and  her  children,  and  the  pro- 
perty he  therein  after  intended  to  give  them  at  his  wife's  de. 
cease,  and  that  part  of  his  will,  in  which  he  designates  the 
donees  of  the  property  given  to  bis  wife,  at  the  expiration  of 
her  life  estate.  SUch  a  construction  would  force  the  testa- 
tor to  contradict  himself,  and  impute  to  him  an  inconstancy 
of  mind,  and  capriciousness  of  purpose,  unwarranted  by  the 
character  of  the  other  provisions  of  his  will.  The  property, 
lent  to  his  wife  during  her  life,  is  to  be  divided  at  her  death 
equally  among  his  five  daughters,  or  their  surviving  chil- 
dren.  Now  this  expression,  ^^or  their  surviving  children^ 
(if  indeed,  the  testator  intended  to  apply  it  to  Mrs.  Garret,  or 
her  share  of  that  property,)  was  probably  suggested  by  the 
idea  then  occurring  to  his  mind,  that  his  widow  might  sur- 
vive Mrs.  Garrett,  and,  in  that  event,  her  children,  under  the 
preceding  part  of  his  will,  would  take  the  estate  unincum- 
bered  with  the  trust.  But  a  more  suitable  operation,  and 
one  more  in  accordance  with  the  previously  declared  purpo- 
ses of  the  testator,  may  be  given  to  the  expression,  by  re- 
iorring  it  to  his  other  four  daughters,  whose  shares  in  this 
portion  of  his  estate,  bad  not  been  before  the  subjects  of  his 
special  consideration,  and  formal  aud  minute  adjustment. — 
The  previous  directions  of  the  testator  in  relation  to  the  dis^ 
position  and  management  of  the  property  which  he  design- 
ed for  his  daughter,  Mrs.  Garrett,  and  her  children,  at  the 
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hu»  iMS^death  of  his  wife,  made  it  nnnecessary  for  him,  when  he 
Dayk  came  to  dispose  of  the  remainder  in  his  wife's  legacy,  Co  say 
QmitL  D^^r®t<^"^f^'"S  the  share  of  Mrs.  Garrett  and  her  family  in 
that  remainder,  than  to  fix  the  quantum  and  kind  of  inter- 
est which  was  to  be  enjoyed  by  them.  To  have  detailed 
the  nrmnner  in  which,  and  the  terms  and  conditions  upon 
which  they  wei^  to  hold  and  enjoy  the  interest  given  titem, 
would  have  been  only  repeating  what  had  already  been  ex- 
pressly and  fnlly  declared,  it  is  evident  from  the  whole 
body  of  the  will,  that  the  testator  intended  to  exclude  the 
husband  of  his  daughter,  Mrs.  Garrett,  from  participating  in 
the  control  and  management  of  the  estate,  at  least,  umir  a 
division  took  place  between  her  and  her  children,  and  the 
court  will  supply  any  words,  or  modify  any  defective  ex- 
pression, to  execute  his  intentions.  See  Davis  ^y  wife  v 
CaMs  Eii^rs.  1  Ired.  E3q.  Rep.  304. 

It  is  clear,  that  tberemaindeciri  the  property  given  to  bis 
wife  is  the  estate,  out  of  Whfch  (rn  that  paK  of  hrs  will 
wherein  he  bequeaths  three  negroes  to  (he  tfustees  for  the 
benefit  of  Mrs.  Garrett  and  her  children,  and  also  ohe  equal 
part  of  his  estate  not  otherwise  given  away  at  the  death  or 
marriage  of  his  wife,)  he  contemplated  making  an  addition- 
al provision  for  her  and  her  children.  If  not  so,  the  last 
part  of  this  clause  of  the  will  would  be  inoperative,  because 
rhere  was  nothing  left  but  this  remainder  to  be  given  awaiy. 

If  the  foregoin'g  views  exhibit  the  will  rii  its  true  sense 
cfnd  meaning,  then  one  undivided  fifth  part  of  the  slaves 
upon  which  the  attachment  was  levied,  was,  at  that  time, 
held  by  John  and  William  Burt,  in  trust  for  Mrs.  Garrett  and 
bar  children,  they,  the  cestui  que  (rusts,  being  equally  enti- 
tled as  tenants  in  cfommon  ;  and  the  question  upon  that  state 
of  the  case  arises,  was  the  interest  of  the  husband  of  Mr?. 
Garrett,  in  right  of  his  wife,  whatever  it  might  be,  liable  to 
attachment?  It  is  confidently  submitted  upon  the  authori- 
ty of  the  decision  in  the  case  of  Gillis  v  McKay,  4  Dev. 
)72,  that  it  was  not. 

By  the  terms  of  she  will,  the  trustees  are  to  have  the  en. 
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tire  control  and  management  of  the  property  until  one  of  June  i843 
the  children  marries  or  arrives  at  age,  when  an  equal  divi-  j)avi» 
sion  is  to  be  made  between  the  wife  and  children.  If  the  ^ 
share  of  one  of  the  cestui  que  trusts  could  be  sold  under 
execution  before  the  arrival  of  the  period  fixed  by  the  will 
for  the  division,  the  purchaser  would  hold  such  share,  dis- 
charged from  the  trust,  as  tenant  in  common  at  law  with 
the  trustees  named  in  the  will ;  and  being  thus  constituted 
a  legal  owner  of  one  undivided  part  of  the  estate,  would 
have  the  same  power  of  control  and  direction  that  the  tes- 
tator had  exclusively  confided  to  the  trustees.  The  pur- 
chaser might  thereby  acquire  what  the  person,  under  whom 
he  claimed,  or  to  whose  rights  he  bad  succeeded,  could  ob« 
tain  neither  at  law.  nor  in  a  Court  of  Equity.  Now  the  act 
subjecting  trust  estates  to  execution,  could  contemplate  ex- 
tinguishing the  trustee's  legal  power  over  the  estate,  or  trans* 
ferring  his  legal  title  to  the  purchaser,  in  no  other  cases  but 
those  where  the  cestui  que  trust  himself  had  a  right  to  call 
for  a  conveyance  of  the  legal  ownership,  certainly  not  in  a 
case  where  the  effect  of  such  an  extinguishment  or  transfer 
would  materially  interfere  with  the  rights  of  the  other  cestui 
que  trusts,  embarrass  the  trustees  in  the  execution  of  their 
duties,  and  in  a  measure  defeat  the  purposes  of  the  donor  of 
the  estate.  In  this  case,  another  inconvenience  would  re- 
sult from  a  sale  under  execution  of  a  share  ot  the  slaves  be- 
fore the  arrival  of  the  appointed  time  of  division.  It  is  un- 
certain before  that  time  what  the  share  of  each  iegatee<will 
then  be.  For  that  depends  not  only  upon  the  number  of 
children  that  were  living  at  the  testator's  death,  but,  in  ad- 
dition, upon  the  number  that  shall  have  been  botn  in  the  in- 
termediate period  from  that  time  to  the  period  of  division. — 
All  the  children  born  in  that  interval  will  he  entitled.  See 
Vanhook  ^  others  v  Rogers^  JSfarV*.  3  Murph.  178.  Knight 
V  TFa//,  2  Dev.  &  Bat,  126. 

Now,  if  upon  any  supposed  contingency,  in  a  case  circum- 
stanced like  the  present,  a  Court  of  Equity  might  be  induc- 
ed to  entertain  a  bill  for  partition  among  the  equitable  own- 
ers, before  the  arrival  of  the  period  for  division  fixed  by  the 
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June  1843  testatOF,  the  court  would  not  grant  a  decree  for  that  purpose, 
~DavU  without  exacting  security  from  the  parties  to  refund  in  the 
^  event  of  the  birth  of  other  children  before  the  regular  time 
of  division.  But  if  the  property  is  liable  to  attachment  or 
execution,  then  the  purchaser  gets  a  legal  title,  free  from  the 
obligation  of  refunding  in  favor  of  after-born  children.  For 
if  liable  to  attachment,  it  must  be  condemned  absolutely  and 
unconditionally,  a  court  of  law  law  having  no  power  to  deal 
with  the  trust  fund  as  a  court  of  equity  would  deal  with  it, 
or  to  impose  such  terms  upon  the  attaching  creditor  as  (he 
principles  of  equity  would  prescribe  as  a  condition  precedent 
to  any  decree  in  his  behalf. 


RuFPJN,  C.  J.  Te^y  much  for  the  reasons  given  rn  tfie 
fttli  and  satisfactory  argument  of  the  counsel  for  the  inter- 
p^aders,  the  court  is  of  opinion,  that  the  judgment  should 
be  affirmed.  Indeed,  we  think,  that  the  interest  of  the  wife 
irt  the  negroes  is  not  the  subject  of  attachment  at  the  suit  of 
the  husband's  creditors;  because  no  specific  and  tangible 
property  can  be  attached,  which  cannot  be  sold  under  the 
execution,  after  judgment  obtained.  And  we  are  of  opinion, 
as  stated  in  the  argument,  that  the  purposes  of  the  trust  ab- 
sdlutely  demand,  that  the  legal  estate  should  vest  in  the  trus- 
tees ;  and,  therefore,  that  the  property  cannot  be  sold  under 
execution,  so  as  thereby  to  divest  the  trustees  of  their  estate 
or  any  part  of  it,  in  the  present  state  of  th€  family.  How- 
ever, that  question  does  not  arise  here  on  the  record,  as  it 
stands ;  though  we  have  thought  it  proper  to  notice  it,  in 
the  hope  of  preventing  unprofitable  and  vexatious  litigation. 
For,  although  the  trustees  have  interpleaded  for  seven-eights 
only  of  this  share  of  the  negroes,  that  will  not  conclude 
them  as  to  the  other  eighth  ;  since  the  owner  is  not  obliged 
to  interplead,  though  allowed  to  do  so  for  convenience,  and 
the  sale  under  the  execution  only  passes  such  right  as  the 
defendant  in  attachment  has  in  the  thing  attached  or  sold. 

Frr  Curiam.  Judgment  affirmed. 
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MARY  BRV'AN  w.  WILLIAM  A.  PHU.POT,  ADMINISTRATOR 

OF  SOLOMON  PHILPOT. 

Where  a  negro,  belonging  to  A.,  was  sold  by  B.,  at  the  request  of  A*8.  wife,  June  484S 
in  the  life -time  of  her  husband,  and  the  price  received  by  B.,  and  after  A**  —— 
death  B.g^ve  his  pTonii88o,ry  note  to  the  wife  for  the   amount  he  had  so  re- 
ceived, held  that  there  was  no  consideration  for  the  note,  as  the  money  be- 
longed to  A's.  representatives. 

Appeal  from  the  Superiar  Court  of  Law  of  Granville 
County,  at  Spring  Terni,  1843,  his  Honor  Judge  Battle 
presiding. 

This  was  an  action  of  assumpsit  brought  upon  an  instrU'- 
ment,  of  which  tbe  following  is  a  copy  : 

*' Received  of  Mary  Bryan,  three  hundred  and  fifty  dol- 
lars, which  I  will  pay  as  soon  as  collected,  with  interest  from 
the  time  I  have  had  it  in  my  hands.  This  1 1th  day  of  Sep* 
tember,  1837. 

(Signed)  SOL.  PHILPOT." 

On  which  instrunient  was  indorsed  as  follows  : 

"  Received  of  Solomon  Philpot,  fifteen  dollars  in  part  of 
the  within  receipt. 

(Signed)  MARY  BRYAN.'' 

Upon  the  trial,  the  witness,  who  subscribed  the  instru- 
ment in  question,  testified,  that  it  was  signed  or  acknowl- 
edged by  the  defendant's  intestate  in  his  presence ;  that  he 
did  not  know  what  passed  between  the  plaintiff  and  the  de- 
fendant's intestate,  before  he  was  called  upon  to  subscribe  it 
as  a  witness,   but  that  it  was  given  for  the  proceeds  of  the 
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June  1848  sale  of  a  negro  slave,  made  under  the  follovviogcircumstan- 
Bryan  ces :  The  slave  had  belonged  to  the  father  of  the  plaintiff, 
V  who  fifave  him  to  the  plaintiff  while  she  was  the  wife  of  one 
'^^  Samuel  Bryan — that,  Bryan  becoming  insolvent  and  the 
slave  in  danger  of  being  taken  to  pay  his  debts,  the  plaintiff, 
his  wife,  took  the  slave  to  the  defendant's  intestate,  and,  stat- 
ing that  he  was  her's,  requested  him  to  sell  the  slave  for  her; 
that  he  did  so,  and  received  the  proceeds  and  retained  them 
during  the  life  of  Bryan — that,  some  two  or  three  years  af- 
ter his  death,  the  plaintiff  called  upon  the  defendant's  intes- 
tate and  claimed  the  proceeds  of  the  said  slave,  when  he 
gave  her  the  instrument  sued  upor).  It  appeared  by  the  testimo- 
ny of  another  witness,  that,  afler  the  death  of  the  defendant's 
intestate,  the  plaintiff  by  her  agent  demanded  the  money  of 
the  defendant,  when  he  declined  paying  it  to  her,  alleging 
that  he  had  paid  it  to  the  administrator  of  her  husband,  or 
was  advised  that  he  was  bound  to  do  so.  Upon  this  state- 
ment of  facts,  the  defendant's  counsel  insisted,  that  the  plain- 
tiff had  made  out  no  case,  which  entitled  her  to  recover ;  of 
which  opinion  was  the  court.  Whereupon  the  plaintiff  sub- 
mitted to  a  judgment  of  nonsuit,  and  appealed  to  the  Su- 
preme Court. 

Badger  for  the  plaintiff. 
Iredell  for  the  defendant. 


Daniel,  J.  This  was  an  action  of  assumpsit  on  a  pro- 
missory note,  set  out  in  the  case.  Plea,  non  assumpsit. — 
The  defence  against  the  recovery  was,  that  it  was  anudvm 
j9ac^r</n,  and  without  any  consideration.  It  appears,  that 
the  slave  was  the  property  of  the  plaintiff's  husband,  for  a 
girt  and  delivery  of  him  to  the  wife,  transferred  the  title  in 
law  to  the  husband.  The  plaintiff,  while  she  was  a  feme 
covert,  took  the  slave  to  Philpot,  and  directed  him  to  convert 
the  said  slave  into  money  by  a  sale,  which  he  did.  If  the 
wife  was  the  agent  of  her  husband  in  this  transaction,  the 
plarchase  money  was  in  law  received  by  Philpot  to  the  use 
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of  the  husband.  When  the  husband  died,  the  agency  of  Jane  ^^^'^ 
the  wife  was  revoked  (if  she  had  been  an  agent,)  and  Phil-  g^an 
pot  could  not  than  on  any  pretence  have  paid  the  money  to  ,v 
the  widow.  If  we  take  the  case  on  the  other  hand,  that  *  ^^ 
Philpot  sold  the  slave  without  any  authority  from  the  hus* 
band,  he  would  be  a  tortfeasor,  and  the  damages  would  still 
belong  to  the  husband;  or  he,  and  so  might  his  representative, 
elect  to  confirm  the  sale  and  take  the  purchase  money. — 
Therefore  it  seems  to  us,  that,  at  the  time  the  note  was  giv- 
en, the  plaintiff  had  sustained  no  loss,  nor  had  the  defend- 
ant's intestate  derived  any  benefit,  as  a  consideration  for  giv- 
ing the  note.  The  case  states  that  the  plaiutifftold  Philpot, 
when  the  slave  was  delivered  to  him  to  be  sold,  that  he  be- 
longed to  her,  and  she  requested  him  to  sell  the  slave  for  her 
benefit.  It  does  not  appear  that  the  husband  was  present 
at  the  time,  or  that  he  ever  assented  to  that  declaration* 
GiAs  or  presents  from  a  hnsband  to  his  wife,  though  made 
after  marriage,  will  be  supported  in  equity  against  him- 
self  and  his  representatives,  and  such  gifts  will  be  consid- 
ered as  the  wife's  separate,  property.  Atherley  331. — 
Lucas  V  Lucas,  4  Atk.  270,  and  the  cases  there  cited. — 
If  we  could  see  that  the  slave  was  the  separate  property  of 
the  wife,  even  as  against  her  husband  only  and  not  against 
his  creditors,  as  if  it  were  a  voluntary  gift  from  him,  then  the 
note  would  be  founded  on  a  consideration  sufficient  for  the 
plaintiff  to  recover  in  this  action — and  to  hold  the  money  a- 
gaiiist  all  persons  except  the  creditorsof  the  husband.  But  we 
do  not  see  that  she  had  any  interest  in  tfie  slave,  at  the  time 
of  the  sale  or  at  any  other  time ;  therefore  the  note  was  ex- 
ecuted by  Philpot  without  any  consideration,  and  the  plain- 
tiff was  not,  in  law,  entitled  to  recover.  It  has,  indeed,  been 
argued  here,  that  from  the  facts  shewn  there  was  some  ground 
to  infer,  that  the  husband  had  consented  that  the  wife  should 
hold  this  negro  and  its  proceeds  to  her  separate  use,  and 
that  it  should  have  been  left  to  the  jury,  as  a  matter  of  fact, 
whether  he  had  or  had  not  so  consented.  But  to  this  we 
answer  in  the  first  place,  that  it  does  not  appear  that  any 
such  allegation  was  made  upon  the  trial,  and  secondly,  that 
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June  ^SA^ffierdy  upon  the  facts  disclosed  in  the  case  an  inference  of 
^^  such  a  fact  would  have  been  unwarranted  by  the  evidence. 

It  would  have  been  (\  guess  or  conjecture^  which  will  never 
authorize  a  verdict.    The  judgment  must  be  affirmed. 


P£R  Curiam*  Judgment  affirmed. 


REDDICK  POLLARD  vt.  DRURY  TEEL. 

The  refiual  of  the  court  to  instruct  the  jury  upon  a  supposed  state  of  facts, 
which  does  not  appear  on  the  evidence,  constitutes  no  error. 

What  degpree  of  care  and  cU/igence  is  required  of  one,  who  undertakes  to  sel- 
goods  for  another,  and  to  sell  to  none  hut  solvent  persons,  and  what  degree 
of  attention  and  diUgence  in  one  who  undertakes  to  collect  notes  or  ac- 
counts for  another,  quere  1 

Appeal  from  the  Superior  Court  of  Law  of  Pitt  Coun- 
ty, at  Spring  Terra,  1843,  his  Honor  Judge  Manly  pre- 
siding. 

This  was  an  action  of  assumpsit,  in  which  the  plaintiff 
declared  upon  the  defendant's  undertaking  to  sell  certain 
goods,  under  instructions  not  to  sell  to  any  insolvent  per- 
sons ;  and  also  upon  his  undertaking  to  collect  certain  notes 
and  accounts,  arising  from  the  said  sales :  to  which  was 
added  a  count  for  money  had  and  received.  The  proof  was 
that  the  defendant  agreed  with  the  plaintiff  for  a  compensa- 
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tion  of  13  per  cent,  to  peddlQ  off  a  stock  of  goods  for  him  in  J«ner  1843 
the  county  of  Martin,  and  the  plaintiff  instructed  him  not    Poiurd 
to  sell  to  any  one  who  was  not  good.      It  was  also  in  proof       y 
that  the  parties,  after  the  sale  of  the  goods  was  completed, 
had  a  settlement,  upon  which  the  money  proceeds  of  the 
sale  (after  deducting  the  compensation  for  the  defendant's 
services)  and  a  number  of  notes  and  accounts,  the  residue 
on  hand,  were  paid  over  to  the  plaintiff.    Whereupon  the 
plaintiff  a^in  placed  them  in  the  defendant's  hand^  for  coN 
lection,  telling  him  to  do  the  best  he  could  with  them.    Of 
these,  the  amount  of  $17  60  was  collected,  and,  upon  a  de- 
mand of  a  settlement  prior  to  the  bringing  of  the  suit,  the 
uncollected  notes  and  accounts  were  offered  to  the  plaintiff, 
which  he  refused  to  receive,  upon  the  ground,  ashealleged,^ 
that  the  defendant  had  had  them  long  enough.     Evidence 
was  gone  into  on  the  part  of  the  plaintiff  to  shew  that  more 
of  these  notes  and  accounts  were  collected,,  which  ii  is  un« 

necessary  to  state.  The  court  informed  the  jury,  that  th& 
undertaking  by  the  defendant  to  sell  the  goods  and  to  sell 
them  according  to  the  instructions  given,  imposed  upon  him 
obligations  of  the  strictest  caee  and  diligencey  and  if  he 
had  failed  to  exercise  this  degree  of  prudence  in  the  dis- 
charge of  these  obligations  in  any  particular,  whereby  loss^ 
had  resulted  to  the  plaintiff  through  bad  debts  or  otherwise,^ 
the  defendant  was  bound  to-  make  good  such  loss,  and  the 
jury  should  assess  damages  accordingly.  Upon  this  first 
part  of  the  case,  however,  they  were  further  ckarged  to  en- 
quire whether  there  had  been,  at  the  settlement  spoken  of  in 
the  testimony,  an  adjustment  of  mutual  differences  between 
the  parties,  and  an  agreement  on  the  port  of  the  plamtiff  to, 
abandon  all  causes  of  complaint  he  might  have  against  the 
defendant.  If  there  was  a  settlement  in  (his  sense  of  the 
word,  then  the  jury  should  not  go  behind  it  and  assess  dam- 
ages for  any  such  adjusted  differences,  but  should  confine 
their  enquiries  to  the  subsequent  part  of  the  case.  *Upon  the 
next  count  in  the  declaration,  respecting  the  collection  of  the 
notes  and  accounts,  the  court  instructed  the  jury,  that  the 
defendant^  having  upon  sufficient  consideration  undertaken' 
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June  1843  to  collect,  was  bound  to  bestow  the  strictest  attention  and 

"bollard    diligence  on  this  duty ;  and,  on  failure,  must  make  good  the 

V       loss,  if  there  was  any  debt  or  debts  which  misrht  have  beeu 

Teel 

collected  by  the  degree  of  diligence  thus  imposed  upon  the 
defendant  by  law,  and  the  jury  upon  this  part  of  case  would 
assess  damages  of  an  equivalent  amount.  The  jury  were 
informed  that  they  should  find  upon  the  third  count  the  sum 
•  of  $[7  60,  if  they  were  satisfied  by  the  proof  of  its  coHec- 
tioU;  and  this,  added  to  such  sums  as  they  might  assess  upon 
the  other  parts  of  the  case,  would,  in  the  aggregate,  consti- 
tute the  proper  verdict  for  them  to  render.  The  court  fur- 
.  ther  remarked,  that  the  defendant  did  not,  in  respect  to  either 
of  the  commissions  he  had  undertaken  to  fulfil,  stand  in  the 
condition  of  an  insurer.  And  it  bad  debts  had  been  made 
in  the  one  case,  which  no  degree  of  prudence  could  have 
avoided,  and  losses  in  collecting  sustained  in  the  other, 
which  no  diligence  could  have  counteracted,  the  defendant 
I  would  not  be  responsible  in  respect  to  them.  The  plaintiff's 

counsel  asked  the  court  to  instruct  the  jury  that  "  if  they 
believed  the  bargain  to  sell  the  goods,  and  that  to  collect  the 
notes  and  accounts  was  all  one  transaction,  then  there  was  a 
presumption  of  law  that  the  notes  and  accounts  were  good, 
until  the  contrary  appeared."  The  court  declined  giving 
such  instruction.  The  jury  found  a  verdict  for  the  plaintiff 
for  $17  60.  A  new  trial  having  been  moved  for  and  refus- 
ed, and  judgment  rendered  according  to  the  verdict,  the 
plaintiff  appealed  to  the  Supreme  Court. 

No  counsel  appeared  for  either  party  in  this  court. 

Gaston,  J.  The  only  specific  instruction,  which  was 
prayed  in  this  case  on  the  part  of  the  plaintiff,  was,  as  we 
think,  properly  declined  by  the  court.  The  prayer  was  to 
instruct  the  jury,  that  "  if  they  believed  the  bargain  to  sell 
the  goods  and  that  to  collect  the  notes  and  accounts  was  all 
one  tTftaeaction,  there  was  a  presumption  of  law  that  the 
Ku>tesini4 Accounts  were  good, until  the  contrary  appeared." 
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Now,  without  deciding  what  would  be  the  presumption  of  J«»®  ^843 
law  upon  the  supposition  that  the  bargain  to  sell  the  goods   PoUard 
and  the  barorain  to  collect  the  notes  constituted   but  one     J^ 

Teel. 

transaction,  the  instruction  was  rightfully  refused,  because 
they  were  apparentlj/  separate  and  distinct  contracts  made  at 
different  times,  and  there  was  no  evidence  to  shew  that  they 
were  in /act  variant  from  what  they  purported  to  be. 

No  exceptions  are  put  upon  the  record  to  the  instructions 
given  by  his  Honor,  nor  are  we  apprised  (for  the  case  has 
been  submitted  to  us  without  argument)  in  what  respect  the 
plaintiff  alleges  them  to  be  erroneous.  We  do  not  see  that 
the  plaintiff  has  any  cause  to  complain  of  them.  The  rule 
of  diligence,  which  the  court  laid  down,  was  certainly  as 
rigorous  as  he  could  rightfully  have  asked  to  be  applied  to 
the  defendant's  undertaking.  Had  the  deiendant  excepted 
to  this  rule  as  too  rigorous,  it  would  perhaps  have  been  so 
held.*  But  on  this  it  is  unnecessary  to  give  an  opinion.— « 
The  judgment  is  affirmed. 

Per  Curiam.  Judgment  affirmed. 


6» 
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STATE  vs.  CHARLES  A.  BATEMAN. 

Jane  1843  A  judgment  was  obtained  before   a  justice   of  the  peace  against  A' and  his 
"  surety  B.     B.  paid  a  part  of  the  judgment  and  took  the  constable's  receipt, 

which  receipt  he  fraudulently  altered  00  as  to  mako  the  sum  larger.  Af* 
terwards  A.  settled  with  B.  and  repaid  him  what  appeared  by  the  receipt  to 
have  been  paid  by  B.  Held  that  on  an  indictment  against  B.  for  the  for- 
gery, A.  was  a  competent  witness  for  the  State. 

Appeal  from  the  Superior  Court  of  Law  of  Washington 
county,  at  Spring  Term,  1843,  his  Honor  Judge  Pearson' 
presiding. 

The  defendant  was  tried  upon  the  following  indictment, 
tiz: 

"The  jurors  for  the  State  upon  their  oath  present,  that  on 
the  ninth  day  of  November,  in  the  year  one  thousand  eight 
hundred  and  forty,  at  and  in  the  county  of  Washington, 
one  Caleb  Phelps  confessed  a  judgment  for  the  sum  of  forty- 
three  dollars  and  seventy-nine  cents,  with  interest  from  the 
6th  of  January  in  the  year  aforesaid,  in  favor  of  one  Wm. 
A.  Spruill,  and  also  for  the  costs  due  on  a  warrant,  which 
fheretofore  had  been  brought  by  the  said  Willihm  A.  Spruill 
against  the  said  Caleb  Phelps,  before  Ashbury  Norman, 
then  and  there  being  one  of  the  justices  ot  the  peace  in  and 
lor  the  county  of  Washington,  and  that  stay  of  execution 
on  the  said  judgment  was,  on  the  day  and  year  aforesaid, 
then  and  there  granted  to  the  said  Caleb  Phelps  by  the  said 
Ashbury  Norman  agreeably  to  law,  he  the  said  Phelps  giv- 
ing as  surety  one  Charles  A.  Bateman.  And  the  jurors  a- 
foresaid,  upon  their  oath  aforesaid,  do  further  present  that  af- 
terwards, to  wit,  on  the  10th  day  of  July,  in  the  year  1841, 
in  the  county  aforasaid,  the  said  Ashbury  Norman,  then  be- 
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ing  one  of  the  justices  ol  Ihe  peace  for  the  county  aforesaid,  June  1343 
issued  an  execution  on  the  said  judgment  against  the  goods     q^ 
and  chattels  of  the  said  Phelps  and  the  said  Batemau,  which        ^    . 
said  execution  duly  went  into  the  hands  of  one  John  Free- 
mau,  then  being  one  of  the  constables  in  and  for  the  said 
county,  and  having  full  power  and  authority  to  execute  the 
same ;  and  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  Chrrles  A.  Bateman,  after- 
wards, ^o  wit,  on  the  fourteenth  day  of  August  in  the  year 
last  aforesaid,  with  force  and  arnas  in  the  county  aforesaid, 
of  his  own  head  and  imagination,  did  wittingly  and  falsely 
forge  and  make  a  cextato  receipt  for  the  payment  of  money, 
which  said  false,  forged  and  counterfeited  receipt  for  the  pay- 
ment of  money  is  In  the  words  and  figures  following,  viz  : 

<<  August  the  14th,  1841.  Rec'd  of  Charles  A.  Batemnn 
twenty-eight  dollars  and  sixteen  cents  in  full  of  this  clain^ 
Cost  one  dollar.  J.  Freeman,  Cx)nst."  with  intent  to  defraud 
the  said  Caleb  Phelps,  contrary  to  the  form  ol  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  digr 
nity  of  the  State. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  Charles  A.  Bateman,  with  force 
and  arms,  in  the  said  county,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  did  wittingly  and  knowingly  utter 
and  publish  as  true,  a  certain  other  false,  forged  and  coun- 
terfeited receipt  for  the  payment  of  money,  which  last  meur 
tioned  false,  forged  and  counterfeited  receipt  for  the  payment 
of  money  is  in  the  words  and  figures  following,  to  wit^ 
(here^'the  same  receipt  as  in  the  foregoiug  count  is  recited,) 
he,  the  said  Charles  A.  Bateman,  at  the  time  he  so  uttered 
and  published  the  said  last  mentioned  receipt  for  money,  as 
true,  well  knowing  the  same  to  be  false,  forged  and  counter- 
feited, with  intent  to  defraud  one  Caleb  Phelps,  contrary  to 
the  form  of  the  statute,  in  such  case  made  aud  provided,  and 
against  the  peace  and  dignity  of  the  State. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  Charles  A.  Bateman,  with  force 
and  arms  in  the  said  county,  afterwards,  to  wit,  on  the  day 


▼ 
Bftteman. 
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June  1843  and  year  last  atoresaid,  of  his  own  bead  and  imaginatiou, 
State  did  wittingly  and  falsely  forge  and  make  a  certain  other  re- 
ceipt for  the  payment  ot  money,  which  said  last  mentioned 
false,  forged  and  counterfeited  receipt  for  the  payment  of 
money  is  in  the  following  words  and  figures,  to  wit,  (here 
the  same  receipt  is  recited,)  with  intent  to  defraud  one  Ca- 
leb Phelps,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
State." 

On  the  trial,  the  Solicitor  for  the  State  read  in  evidence  a 
judgment  in  favor  of  one  Spruill  against  Caleb  Phelps  for 
$43  79,  which  was  stayed  by  the  defendant,  and  an  execu- 
tion therefor  against  Phelps  and  the  defendant.  A  credit  of 
$20  was  endorsed  as  a  payment  made  by  Phelps,  and  at  the 
toot  of  the  paper  was  a  receipt,  written  and  signed  by  one 
Freeman,  the  constable,  who  had  the  execution  to  collect,  as 
set  forth  in  the  indictment,  except  the  word  ^  eight,"  which 
was  written  on  some  other  word  that  had  the  appearance  of 
being  defaced,  and  the  words  *'*  cost  one  dollar,"  which  were 
written  under  the  receipt,  and  admitted  to  be  in  the  hand- 
writing of  the  defendant.  The  forgery  alleged  was  in  al- 
tering the  word  <<six"  to  "eight,"  so  as  to  make  the  receipt 
read  "twenty eight  dollars"  instead  of  "twenty-six  dollars," 
and  in  adding  to  the  receipt  the  words  "  cost  one  dollar." — 
One  Davis  swore  that  on  the  day  of  August,  1841, 

(that  being  a  law  day  at  a  place  called  Cool  Spring)  Free- 
man, the  constable,  requested  the  witness,  in  the  presence  of 
the  defendant  Spruilli  the  creditor,  and  Phelps,  the  original 
debtor,  to  calculate  the  balance  due  on  the  execution  ;  say- 
ing the  defendant  was  to  pay  it.  The  witness  made  the  cal* 
culation  and  ascertained  the  balance  to  be,  including  inter- 
est and  costs,  $26  16,  which  he  stated  to  the  parties.  The 
witness  then  left  them  to  attend  to  his  own  business.  Spru- 
f//,  the  creditor,  swore,  that  after  Davis  made  the  calculation 
the  defendant  immediately  placed  $26  on  the  counter,  which 
Freeman  pushed  to  the  witness,  who  was  standing  by  his 
side.    The  defendant  then  handed  Freeman  the  16  cents 
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change,  which  Freeman  banded  to  the  witness,  and  the  wit*  June  ie49 
ness  then  gave  Freeman  one  dollar,  the  amount  of  his  costs;  "^^ 
and  so  the  execution  was  fully  paid,  he  receiving  ||26  16  ■  ^ 
out  of  which  the  officer  was  paid  one  dollar  for  costs.  He 
stated  that  the  defendant  then  asked  Freeman  to  write  a  re- 
ceipt on  the  paper,  to  enable  him  to  settle  with  Phelps. — 
Freeman  took  up  a  pen  and  wrote  something,  which  the 
witness  supposed  was  the  receipt,  although  be  paid  no  fur- 
ther attention  to  it.  The  witness  said  he  was  well  acquaint- 
ed with  the  hand  writing  of  Freeman,  and  also  the  hand- 
writing of  the  defendant;  that  the  whole  of  the  receipt  then 
exhibited  was  in  the  hand-writing  of  Freeman,  except  the 
word  "  eight"  (that  seemed  to  be  written  on  some  other 
word,  which  was  defaced,)  and  the  words  <*  cost  one  dollar;" 
that  the  latter  words  were  in  the  hand-writing  of  the  de- 
fendant, but  he  could  not  be  positive,  as  it  was  written  on 
some  other  word,  and  seemed  to  be  rather  a  feigned  hand, 
as  it  in  imitation  of  Freeman's  writing.  But  he  was  certain 
it  was  not  Freeman's  hand  writing.  This  witness  also  stat- 
ed, that  Freeman  had,  a  short  time  before  the  court,  removed 
to  the  western  country.  The  defendant  took  the  papers,  af- 
ter Freeman  had  written  upon  them  the  receipt  in  ques« 
tion. 

One  Davenport  corroborated  the  testimony  of  the  prece- 
ding witnesses.  The  Solicitor  for  the  State  then  called  Ca- 
leb Phelps^  He  was  objected  to  by  the  defendant's  counsel, 
because  he  was  the  person  to  be  charged  by  the  receipt,  and 
whom  it  was  alleged  the  forgery  was  intended  to  defraud. — 
The  Solicitor  stated,  he  was  prepared  to  shew  that  Phelps 
had  settled  and  fully  paid  off  the  liability  he  was  under  by 
reason  of  the  receipt,  and  was  permitted  by  the  court  to  pro- 
ceed with  the  examination.  Phelps  swore,  that  the  defend- 
ant,  being  indebted  to  him  by  note,  had  agreed  to  pay  the 
balance  of  the  judgment,  and  take  the  officer's  receipt  there- 
for, which  Pholps  was  to  allow  as  a  credit  on  settlement. — 
He  gave  much  the  same  account  of  the  payment  of  the  bal- 
ance of  226  16,  as  the  witness  Spraill.      He  further  stated^ 
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June  ia43  that,  soino  four  or  five  months  after  the  defeDdant  had  paid 
0^^  the  money,  he  and  the  defendant  met  to  settle ;  that  in  niak- 
▼  ing  the  calculation  to  see  bow  much  would  be  the  balance 
"'*°'  on  the  note  oi  the  defendant,  and  what  credit  the  defendant 
was  entitled  to,  the  defendant,  among  other  items,  produced 
the  execution  and  receipt  in  question,  and  said,  ''The  re- 
ceipt is  fer  $28  16.  I  also  paid  the  officer's  cost,  one  dollar, 
which  he  did  not  give  me  a  receipt  for,  but  I  set  it  down  at 
the  bottom  of  the  receipt  for  fear  of  forgetting  it."  The  de- 
fendant was  allowed  a  credit  for  the  $28  16,  and  also  for  one 
dollar  as  for  costs  paid  the  officer,  and  when  the  balance  was 
struck,  gave  his  note  to  the  witness  for  such  balance.  As 
soon  as  the  balance  was  ascertained,  the  defendant  said  he 
would  take  up  the  old  note  and  give  a  new  note  for  the  bal- 
ance. He  did  so,  and  said,  "  we  had  as  well  burn  up  the 
old  papers,"  and  accordingly  tore  up  and  cast  into  the  fire 
the  old  note.  But  the  witness,  who  had  then  got  the  judg- 
ment, execution  and  receipt  in  question  into  tiis  possession, 
did  not  burn  them,  because,  although  he  was  an  ilh'terate 
man  and  could  not  read,  and  did  not  like  to  dispute  with  the 
defendant  as  to  the  receipt,  he  was  confidont  it  ought  only  to 
have  been  $26  16,  including  costs,  >and  wished  to  see  the  of- 
ficer before  he  made  any  objection.  A  few  days  afterwards, 
meeting  Freeman  and  the  defendant  at  the  Cool  Spring,  he 
shewed  the  receipt.  Freeman,  as  soon  as  he  looked  at  the 
receipt,  said,  "  Whose  work  is  this?  It  is  none  of  mine." — 
The  defendant  said,  "  I'll  swear  I  paid  you  $2S  16."  Free- 
man said  again,  "Whose  work  is  this?"  to  which  the  de- 
fendant again  replied,  "  Til  swear  I  paid  you  $28  16."  They 
then  seemed  angry  and  separated.  The  witness  stated,  that 
atterwards  the  defendant  offered  to  pay  him  back  the  $3,  if 
he  would  take  up  the  receipt  and  not  have  the  defendant  in- 
dicted. 

Hardy  Phelps  corroborated  the  preceding  witness  as  to 
the  settlement  between  him  and  the  defendant.  Several 
other  witnesses  were  examined,  who  did  not  vary  the  case. 

The  court  charged  that  as  to  the  "  cost  one  dollar,"  as  it 
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Bateman. 
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was  not  interlioed  but  merely  put  at  the  bottom  of  the  re-  June  i843 
ceipt,  and  the  defendant  explained  at  the  time,  allhougi^  th^  state 
jury  might  think  he  thereby  got  a  dollar  too  much,  it  did 
not  amount  to  forgery.  Upon  the  other  charge  for  altering 
"  six  to  eight,"  the  matter  was  left  to  the  jury.  The  jury  re- 
turned a  verdict  of  guilty.  The  defendant  moved  for  a  new 
trial,  becau^  the  court  should  have  rejected  the  testimony  of 
Caleb  Phelps.  The  motion  was  refused,  and  judgment  hav- 
ing been  pronounced  against  the  defendant,  he  appealed  to 
the  Supreme  Court. 


Jlttornej/  General  for  the  State. 
No  counsel  for  the  defendant. 

Daniel,  J.  We  think  that  the  decision  of  the  Court, 
upon  the  competency  of  Phelps  as  a  witness  for  the  State, 
was  right.  We  admit  that  the  case  of  forgery  stands  by  it* 
self,  and  is  considered  as  an  anomaly  in  the  law  of  evidence. 
In  that  case  the  party^  who  has  an  interest  in  setting  aside 
the  instrument,  is  not  admitted  to  prove  it  forged,  if  he 
would  either  be  liable  to  be  sued  on  it,  supposing  U  genuine, 
or  be  thereby  deprived  of  a  legal  claim  against  another.  2 
Stark.  338.  Phillips,  83.  But  if  the  witness  would  not  in- 
cur any  loss  nor  be  liable  to  a  suit,  his  evidence  ought  to  be 
received,  as  when  he  had  paid  off  the  forged  instrument.  2 
Stark.  339.  Phil.  Ev.  90.  Here  the  payment  of  the  instru- 
ment was  proved  not  only  by  the  person  offered,  but  also  by 
another  witness. 

Secondlpj  it  is  contended,  that  on  this  record  the  court' 
had  no  power  to  render  any  other  than  a  common  laW  judg- 
ment. We  have  examined  the  record,  and  it  is  in  substance 
correct  in  all  its  parts.  The  indictment  in  every  count  con- 
cludes against  the  statute.  The  verdict  is,  "  that  the  defend- 
ant is  guilty  in  manner  and  form  as  charged  in  the  indict- 
ment."     The  statute  (Rev.  Stat.  34  ch.  s.  21,)  declares  a- 
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June  1848  moDg  Other  things,  that  for  the  forging  of  any  acquittance 

gi^te     or  receipt  for  money  or  goods,  with  intent  to  defraud  any  g 

^       p6r^07t  or  corporation,  the  person  convicted  shall  be  adjudg- 

man.  ^^  ^^^    ^j^j^  record,  we  think,  brings  the  defendant  within 

the  provisions  of  the  statute,  and  we  also  think  that  a  statute 

judgment  was  the  proper  one  to  have  been  rendered  by  the 

court  against  him.    We  see  no  error  in  the  record,  and  this 

opinion  will  be  certified,  &c. 

Per  Curiam.  Ordered  accordingly. 


OP  NORTH  CAROLINA.  481 


ABSALOM  B.  BAmES,  ADMINI8TRAT0TI  OF  ^ILGRIM  L.  WIL- 

LIAM8  V8.  JOHN  W.  WILLIAMS. 

Where  A.  undertook  to  go  to  Georgia,  sell  a  negro  of  the  plaintiff  and  collect  r„j.^  iBiZ 

his  hire,  and  with  the  proceeds  pay  off,  upon  hti  return  to  this  State,  a  cer- 

tain  judgment,  a  right  of  action  accrued  to  the  plaintiff,  as  soon  as  A .  re- 
turned to  this  State,  and,  instead  of  applying  such  proceeds  to  the  satisfac- 
tion of  the  judgment,  appropriated  them  to  his  own  use ;  and  of  course  the 
statute  of  limitations  began  to  run  from  that  time.    ~ 

"No  excuse,  (beyond  the  exceptions  in  the  statute  itself,)  such  as  the  deception 
of  the  defendant,  &c.  will  in  a  court  of  law  pref  ent  the  statute  from  ruh' 
ning. 

The  case  of  Hamilton  v  Sluppard,  2  Morph.  1 15,  cited  and  approved*. 

Appeal  from  the  Sifperior  Court  of  Law  of  Nasfi 
County,  at  Fall  Term,  18413,  his  Honor  Judge  Battle 
presiding. 

.  This  was  an  action  of  assumpsit,  In  which  the  plaintiflf 
declared  upon  a  special  contract  and  in  alt  the  common 
counts.  The  defendant  pleaded  the  general  issue  and  the 
statute  of  limitations.  The  writ  was  issued  the  25th  of 
September,  1840.  Upon  the  trial,  the  plaintiff  proved  by  a 
witness,  that,  in  the  year  1829,  he,  as  a  constable  of  the  coun- 
ty of  Nash,  obtained  a  judgment  in  favor  of  one  Jacob  Boy- 
kin  against  the  plaintiff's  intestate  and  the  defendant,  who 
was  his  son,  on  a  claim  in  which  the  latter  was  surety ;  that 
it  was  then  agreed  between  the  intestate  and  his  son,  that 
the  latter  should  go  out  to  Georgia,  where  the  father  had  a 
negro,  should  sell  him,  and  collect  the  proceeds  of  the  sale 
and  of  the  previous  hire  of  the  negro,  and  should  therewith, 
upon  his  return,  pay  off  the  judgment,  the  officer  agreeing^ 
ta  wait  therefor  until  that  time ;  that  in  two  or  three  months 
the  defendant  did  go  and  return  with  about  $200,  the  pro* 

60 
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June  1843  ceeds  of  the  hire  and  sale  of  tht  said  negro ;  and  that,  upon 
Baines    his  return,  the  witness  applied  (or  the  money,  to  which  the 
Z^       defendant  replied,  "  never  fret,  it  is  time  enougli  yet." 

Another  witness  stated,  that  just  before  the  death  of  the 
plaintiflf's  intestate,  which  took  place  in  June,  1838,  he,  the 
witness,  as  constable,  served  a  scire  facias  on  the  intestate 
to  revive  the  judgment  aforesaid,  when  he  appeared  to  be 
surprized  that  it  had  not  before  been  paid  off,  and  asked  the 
defendant,  who  was  present,  why  he  had  not  done  so,  to 
which  the  defendant  made  no  answer.  The  judgment  was 
revived  against  both  the  intestate  and  the  defendant,  and  a 
part  thereof  was  paid  by  the  intestate  in  his  life-time,  and 
the  balance  by  the  plaintiff  as  his  administrator,  in  Decem- 
ber, 1838.  It  appeared  further,  that  the  defendant  had  paid 
other  judgments  against  his  father  and  himself,  to  the  amount 
of  about  one  hundred  dollars.  The  plaintiff  then  produced 
the  record  of  a  suit,  commenced  by  a  warrant  issued  the 
18th  of  February,  1839,  in  the  name  of  Jacob  Boykin,  to 
the  use  of  A.  B.  Baines,  against  the  present  defendant,  in 
which  tke  plaintiff  was  non  suited  at  the  Fall  Term,  1840, 
to  which.it  had  been  carried  by  successive  appeals.  A  wit- 
ness testified,  that  he  was  examined  in  that  suit,  and  gave  evi- 
dence in  relation  to  the  same  matters,  which  form  the  subject 
of  the  present  suit.  The  plaintiff  also  produced  the  record  of 
a  suit,  brought  by  the  present  defendant,  against  the  present 
plaintiff,  which  was  by  a  rule  <Jf  referred  to  certain  arbitra- 
tors, who  returned  their  award  in  favor  of  the  then  plaintiff, 
for  $250,  on  which  he  had  a  judgment.  One  of  the  arbi- 
trators testified,  that  the  amount  of  the  judgment  in  question 
was  claimed  of  the  present  defendant. on  the  arbitration,  but 
the  arbitrators  declined  to  take  it  into  account,  because  they 
conceived  that  it  was  not  embraced  in  the  reference. 

The  plaintiff  closing  his  case  upon  this  testimony,  it  was 
objected  by  the  defendant,  that  the  action  was  barred  by  the 
statute  of  limitations,  and  that  nothing  had  been  shewn  to 
repel  that  bar ;  of  which  opinion  was  the  court.  The  plain- 
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tiff,  in  submission  to  that  •pinion,  suffered  a  judgment  of  Jane  1843 

nonsuit,  and  appealed.  g^^ 

▼ 

WUUamt. 

B.  F.  Moore  for  the  plaintiff. 
Saunders  for  the  defendant. 

Gaston,  J.  We  see  no  sufficient  reason  to  doubt  of  the 
correctness  of  the  opinion  expressed  by  his  Honor.  The 
law  prescribes  that  all  actions  upon  the  case  shall  be  brought 
t  within  t?iree  years  next  after  the  cause  of  action,  and  not 
after.  The  undertaking  of  the  defendant  was,  to  go  to 
Georgia,  there  sell  a  negro  of  the  plaintiff's  intestate  and 
collect  his  hire,  and  with  the  proceeds  of  the  said  sale  and 
hire  pay  off,  upon  his  return  to  this  State,  Boykin's  judg- 
ment. Now  this  undertaking  was  broken,  when,  upon  the 
defendant's  return  to  this  State,  instead  of  applying  these 
proceeds  to  the  discharge  of  the  judgment,  he  appropriated 
them  to  his  own  use.  Thereupon  the  cause  of  action  arose. 
The  case  of  Topham  v  Braddick,  1  Taunt.  572,  referred 
to  in  the  argument  of  the  plaintiff's  counsel,  belongs  to  thaj 
class  of  cases,  where,  by  the  express  or  implied  terms  of  the 
contract,  the  defendant  is  not  bound  to  perform  his  engage- 
ment, until  after  a  demand  or  request  made.  There  such 
demand  or  request  is  in  the  nature  of  a  condition  precedent, 
and  there  is  no  breach  of  the  defendant's  promise,  and  of 
course  no  cause  of  action  arises,  until  such  demand  or  re- 
quest be  made.  Nor  is  the  case  before  us  analogous,  as  is 
insisted,  to  tlie  ordinary  case  of  principal  and  surety.  The 
promise  of  the  principal  to  the  surety  is  simply  a  promise  of 
indemnity — to  save  the  latter  from  damage  by  reason  of  the 
responsibility  incurred  at  the  principal's  request.  This  pro- 
mise is  not  broken,  and  consequently  no  action  arises  to  the 
surety,  until  the  latter  hath  sustained  damage.  Here  the 
engagement  of  the  defendant  was,  not  to  indemnify  the 
plaintiff's  intestate  from  liability  on  Boykin's  judgment,  but 
directly  and  definitively  to  apply  certain  moneys  of  the 
plaintiff,  that  should  come  into  the  defendant's  hands,  to  the 
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June  1843  payment  of  that  judgment.      When  this  engagement   was 
Baines    broken,  the  intestate,  without  waiting  to  discharge  Boy  kin's 

^.  T       judgment,  might  instantly  have  brought  his  action  against 
the  derendant. 

As  to  the  matters  stated  in  the  case,  tending  to  shew  that 
the  plaintiflPs  intestate  had  been  kept  in  ignorance,  or  had 
been  deceived  by  the  defendant  in  regard  to  the  breach  of 
ihe  defendant's  engagement-^-^r  furnishing  some  excuse  for 
the  delay  in  bringing  this  suit,  we  have  only  to  say,  that  in 
a  court  of  law  they  cannot  avail  to  take  tne  case  out  of  the 
operation  of  thestiUute.  Hamilton  v  Sheppardj^Murph^ 
][I5.  Whether  they  can  be  urged  with  fnore.efiect  in  an- 
other tribunal,  it  is  unnecessary  to  enquire.  The  judgment 
of  the  Superior  Court  is  affirmed. 

Per  Curiam.  Judgment  affirmed. 
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WILLIS  WEBB  V8.  JAMES  FULCHIRE. 

Where  a  man  ia  cheated  out  of  his  money,  though  it  is  in  playing  at  a  game  j^^n^  1843 
forbidden  by  law,  he  may  recover  back  what  he  has  paid  from  the  person  _^.-^_ 
:wbo  practised  |he  fraud  on  him. 

Appeal  from  the  Superior  Court  of  Law  of  Onslow 
County,  at  Spring  Term,  1843,  his  Honor  Judge  B^ilet 
presiding. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiS 
jto  recover  the  sum  of  forty  dollars.  The  jury  found  a  ver- 
dict for  the  plaintiff,  subject  to  the  opinion  of  the  court  on 
the  following  facjts.  The  defendant  had  three  acorn  cups 
and  a  white  ball,  which  he  placed  under  one  oj  the  cups  in 
the  presence  of  the  plaintiff.  The  defendant  proposed  to  bet 
the  plaintiff  twenty  dollars,  that  he  could  not  tell  which  one 
of  the  three  cups  the  ball  was  under.  The  plaintiff  bet  him 
that  he  could,  and  thereupon  staked  twenty  dollars.  The 
plaintiff  pointed  to  the  cup,  and  bet  that  the  ball  was  under 
that  one.  The  defendant  raised  the  cup  and  the  ball  was 
not  there.  The  money  staked  was  then  paid  over  to  the  de- 
fendant as  being  won  by  him.  In  the  same  way  the  defend- 
ant won  twenty  dollars  more,  which  was  in  like  manner 
paid  over  to  him.  The  court  was  of  opinion  that  the  plain- 
tiff .could  not  maintain  this  action,  and  set  aside  the  verdict 
and  entered  a  nonsuit.  Froni  this  judgment  the  plaintiif 
appealed. 

No  counsel  appeared  lor  the  plaintiS  in  this  court. 

/.  W,  Bryan  for  the  defendant,  to  shew  that  money  paid 
^0  a  wtnner  on  an  illegal  wager  could  not  be  received  back^ 
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June  1843  cited  Howson  V  Hancock^  8  Term  Rep.  575.     Hostelow  v 
Webb    Jaokson^  15  Eng.  C.  L.  Rep.  205.    Thisilewood  v  Cracroft^ 
▼       1  M.  &  S.  500.    Anon,  2  Hay.  231.    Hodges  v  Pitman,  2 
Fulctoe.  p^^^  L.  Rep.  394. 

RuFFiN,  C.  J.  It  is  not  denied  that  the  law  gi^es  no  ac- 
tion to  a  party  to  an  illegal  contract,  either  to  enforce  it  di- 
rectly, or  to  recover  back  money  paid  on  it  after  its  execu- 
tion. Nor  is  it  doubted,  that  money,  fairly'Iost  at  pfay  at  a 
forbidden  game  and  paid,  cannot  be  recovered  back  in  an 
action  for  money  had  and  received.  But  it  is  perfectly  cer- 
tain, that  money,  won  by  cheating  at  any  kind  of  gamci 
whether  allowed  or  forbidden,  and  paid  by  the  loser  without 
a  knowledge  of  the  fraud,  may  be  recovered.  A  wager  won 
by  such  undue  means  is  not  won  in  the  view  of  the  law, 
and,  therefore,  the  money  is  paid  without  consideration  and 
by  mietake,  and  may  be  recovered  back.  That,  we  think, 
was  plainly  this  case.  The  bet  was,  that  the  plaintiff  could 
not  tell,  which  of  the  three  cups  covered  the  ball.  Well,  the 
case  states  that  the  defendant  put  the  ball  under  a  particular 
one  of  the  cups,  and,  then,  that  the  plaintiff  selected  that 
cup,  as  the  one  under  which  the  ball  was.  Thus  we  must 
understand  the  case,  because  it  slates  as  a  fact,  that  the  de- 
fendant "  placed  the  ball  under  07te  of  the  cups,"  and  that 
the  plaintiff  <' pointed  to  ^Ae  cup,"  that  is,  the  one  under 
which  he  had  seen  the  ball  put,  as  being  that  which  still 
covered  it.  We  are  not  told  how  this  matter  was  managed, 
nor  do  we  pretend  to  know  the  secret.  But  it  is  indubita- 
ble, that  the  ball  was,  by  deceit,  not  put  under  the  cup,  as 
the  defendant  had  made  the  plaintiff  believe,  and  under 
which  belief  he  had  drawn  him  into  the  wager;  or  that,  af- 
ter it  was  so  placed,  it  was  privily  and  artfully  removed  ei- 
ther before  or  at  the  time  the  cup  was  raised.  If  the  former 
be  the  truth  of  the  case,  there  was  a  false  practice  and  gross 
deception  upon  the  very  point,  that  induced  the  laying  of 
the  wager,  namely,  that  the  ball  was  actually  put  under  the 
cup.  For,  clearly,  the  words  and  acts  of  the  defendant  a- 
monntto  a  representation,  that  such  was  the  fact;  and  in- 
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deed  the  case  states  it  as  the  fact.      Hence,  and  because  we  June  1843 
cannot  suppose  the  vision  of  the  plaintiff  to  have  l>een  so     ^^1,1, 
illuded,  we  rather  presume  the  truth  to  be,  that  the  ball  was        ^  . 

FiilchirG 

actually  placed  where  the  defendant  pretended  to  place  it, 
that  is  to  say,  under  the  particular  cup  which  the  plaintiff 
designated  as  covering  it.  Then  the  case  states  that  the  de- 
fendant raised  that  cup,  and  the  ball  was  not  there  :  a  phy- 
sical impossibility,  unless  it  had  been  removed  by  some  con- 
trivance and  j]i<rht  of  hand  by  the  defendant.  Unquestion- 
ably it  was  affected  by  some  such  means ;  lor  presently  we 
find  the  defendant  in  possession  of  the  ball,  ready  for  a  rep- 
etition of  the  bet  and  the  same  artifice.  Such  a  transaction 
cannot  for  a  moment  be  regarded  as  a  wager,  depending  on 
n  future  and  uncertain  event ;  but  it  was  only  a  pretended 
wager,  to  be  determined  by  a  contingency  in  sh^w  only,  but 
in  fact  by  a  trick  in  jugglery  by  one  of  the  parties,  practised 
upon  the  unknowing  and  unsuspecting  simplicity  and  cre- 
dulity of  the  other.  Surely,  the  artless  fool,  who  seems  to 
have  been  alike  bereft  of  his  senses  and  his  money,  is  not 
to  be  deemed  a  partaker  in  the  same  crime,  i7i  pari  delicto, 
with  the  juggling  knave,  who  gulled  and  fleeced  him.  The 
whole  was  a  downright  and  undeniable  cheat ;  and  the 
plaintiff  parted  with  his  money  under  the  mistaken  belief, 
that  it  had  been  fairly  won  from  him,  and,  therefore,  may 
recover  it  back. 

The  judgment  of  nonsuit  is  reversed,  and  judgment  for 
the  plaintiff  according  to  the  verdict. 

Per  Curiam.  Judgment  below  reversed  and 

judgment  for  the  plaintiff. 
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STATD  TO  THE  USE  OP  W.  W.  BODDIE  tw   SAMUEL  W. 

VICK  &  AL.  ""'•^ 

iune  1843  A  memorandum,  made  by  an  officer  in  a  private  memorandum  book,  of  the 
"**"*".  time  of  the  levy  of  an  execution,  is  no  evidence  for  him. 

Executions  from  justices  of  the  peace  are  entitled  to  priority,  as  between 
themselves,  according  to  the  time  at  which  they  came  to  the  officei's  hands. 
If  an  officer  neglect  to  levy  first  an  execution  from .  a  jutice,  which  first  comes 
to  his  hands,  he  and  his  sureties  are  liable  to  the  creditor  having  such  exe- 
cutioifti 
The  cases  of  Loften  v  Hxiggint,  3  Dev  10 ;  amd  Oreen  v  Johruon,  2  Hawks 
309,  cited  and  app.oved. 

Appeal  from  the  Superior  Court  of  Law  of  Nash  Courj- 
tjr,  at  Spring  Term,  1843,  his  Honor  Judge  Manly  pre- 
siding. 

This  was  an  action  of  debt  upon  the  official  bond  of  the 
defendant  Yick,  as  Sheriff  of  the  county  of  Nash,  the  bond 
containing  the  usual  conditions  for  the  faithful  discharge  of 
his  duty  as  Sheriff.  Breaches  of  all  the  conditions  were 
assigned. 

It  was  proved  that  the  3Gth  of  May  next  after  the  date  of 
the  bond,  judgments  before  a  justice  of  the  peace  were  ob- 
tained in  favor  of  the  plaintiff  against  James  C.  Stephens, 
and  on  the  same  day  executions  on  these  judgments  were 
placed  in  the  hands  of  the  defendant  Tick,  as  Sheriff,  for 
collection.  About  a  week  afterwards,  the  relator  of  the 
plaintiff,  hearing  that  a  sale  by  a  constable  was  advertised 
of  some  portion  of  his  debtor's  assets,  enquired  through  his 
son  of  the  defendant  Tick,  what  was  the  then  state  of  his 
demand  ;  upon  which  Tick  informed  him  they  were  levied 
and  had  priority  of  other  levies.    Tick  also  claimed,  rn  a 
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conversation  with  a  constable,  to  have  a  prior  lien  upon  Ste-^]™_]^ 
phen's  property,  by  virtue  of  his  executions  in  tavor  of  Bod-     state 
die,  which  was^conceded  to  him.     Upon  another  occasion,       T . 
when  Vick  advertised  a  sale  of  Stephens'   property  under 
sundry  executions,  the  son  of  Boddie  attended  as  his  agent, 
and  when  asked  by  Yick  ii  he  intended  to  bid,  said  he  did, 
if  his  father's  executions  were  first.    Tick  then  told  him  that 
his  father's  executions  had  the  preference  over  others,  but, 
after  conversing  with  Stephens  apart,  he  requested  the  son 
not  to  bid,  as  the  debtor  was  going  away  soon,  and  wanted 
to  keep  his  property  till  that  time — that  his  father  would 
then  certainly  be  paid,  as  his  executions  were  first  and  bound 
the  property.     Mr.  Boddie  acquiesced  and  the  property  was 
offered  but  not  sold  lor  want  of  a  bidder.     The  defendants 
introduced  evidence  of  judgments  before  a  justice  in  favor 
of  other  persons  against  Stephens.    Only  one  execution  on 
these  judgments  was  produced,  and  there  was  no  memoran-* 
dnm  of  a  levy  entered  on  that.    A  memorandum  book  was 
introduced  by  Tick,  in  which  he  had  entered  levies  made  by 
him  in  virtue  of  excutions  upon  the  foregoing  judgments, 
and  also  in  virtue  of  Boddie's  executions.    From  this  the 
levies  appeared  to  have  been  all  made  on  the  second  of 
June,  three  days  after  the  reception  of  Boddie's  executions. 
Evidence  of  the  entries  in  the  memorandum  book  was  ob- 
jected to  by  the  plaintiff's  counsel,  but  received  by  the  court 
Boddie's  judgments  and  executions  were  not  produced.    It 
was  also  in  evidence  on  the  part  of  the  defendants,  that  the 
property  levied  on  was  sold  and  divided  rateably  among  all 
these  creditors,  there  not  being  enough  to  satisfy  all.     The 
court  instructed  the  jury,  that  the  sheriff,  in  collecting  claims 
put  into  his  hands  for  that  purpose,  was  bound  to  use  strict 
diligence  and  good  faith,  and  if  he  failed  in  either  of  these 
respects,  whereby  the  plaintiff  sustained  a  loss,  he  was  bound 
to  make  good  that  loss.     The  sheriff's  entries  in  regard  to 
the  levies  were  at  best  but  frima facie  evidence  of  the  tacts 
stated  in  them ;  and  the  jury  were  charged  to  inquire  upon 
the  whole  of  the  facts  before  them  in  relation  to  this  point, 
how  the  truth  was.    If  the  defendant  had  levied  theexeca- 

61 
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June  1843  tions  in  favor  of  Boddie  first,  it  would  be  his  duty  to  satisfy 
"^i^  them  first,  and  his  failure  to  do  so  would  make  him  liable 
▼  to  the  plaintiff  in  this  action  for  the  residue  of  his  debt.  If 
the  levies  were  made  at  the  same  time,  and  rightfully  so,  and 
afterwards  the  defendant  Vick  faithlessly  represented  to 
Boddie's  agent  that  his  executions  had  the  priority,  whereby 
Boddie  was  lulled  into  a  lalse  security  and  induced  to  cease 
his  efforts  to  secure  his  debts,  and  in  consequence  thereof 
they  were  lost ;  this  would  amount  to  a  breach  of  his  bond, 
and  the  plaintiff  would  be  entitled  to  recover  what  he  had 
so  lost.  If,  on  the  contrary,  the  jury  believed  the  levies  had 
been  made  in  accordance  with  the  defendant's  entries,  and 
there  had  been  no  want  of  good  faith  or  diligence  in  the  at- 
tention to  Boddie's  claims,  they  should  return  a  verdict  for 
the  defendants.  If  the  jury  arrived  at  the  conclusion,  that, 
although  there  might  have  been  a  breach  of  duty  on  the 
part  of  the  defendant  Vick,  in  respect  to  the  degree  of  dili- 
gence and  good  faith  required  of  him,  yet  if  no  especial 
damage  to  Boddie  resulted  therefrom,  he  would  be  entitled 
to  a  verdict  for  nominal  damages.  The  property,  levied  up- 
on by  Tick  under  the  executions  above  mentioned,  was  in- 
disputably sufficient  to  satisfy  Boddie's  executions.  The 
jury  returned  a  verdict  for  the  plaintiff  and  assessed  thedam- 
•  ages  to  the  residue  of  Boddie's  debt  after  deducting  the  sum 
he  had  already  received.  An  ineffectual  motion  was  made 
for  a  new  trial,  and,  judgment  having  been  rendered  pursu- 
ant to  the  verdict,  the  defendants  appealed. 

jB.  F.  Moore  for  the  plaintiff. 

W,  H.  Haywood  for  the  defendant.s 

RuFFiN,  C.  J.  The  Court  has  not  thought  it  worth 
while  to  consider,  whether,  if  all  the  executions  were  in  fact 
and  properly  levied  at  the  some  time,  the  sureties  of  the 
sheriff  would  be  liable  on  his  ofllcial  bond  for  his  falsehood 
in  informing  the  relator,  that  his  execution  was  entitled  to 
priority  by  having  been  served  first.    For,  we  think,  there 
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arc  other  clear  grounds,  on  which  the  judgment  should  be  June  i84d 

affirmed.  State 

There  is  full  evidence  of  the  relator's  execution,  of  itsde-  ^ 
livery  to  the  sheriff,  and  of  the  levy  of  it  on  sufficient  pro- 
perty  to  satisfy  it,  and  of  the  sale  of  the  property.  That 
forms  in  itself  a  case  for  a  recovery.  The  defence  against 
it  is,  that  the  sheriff  had  other  justice's  executions  which  he 
levied  at  the  same  time,  and  that  the  money  raised  is  conse- 
quently divisible  raleably  among  them  all.  If  that  were  true 
in  law,  yet  the  defence  must  fail  because  it  does  not  appear 
to  be  true  in  fact.  There  is  no  legal  evidence  that  the  oth- 
er executions  were  levied  together  with  the  relator's.  AH 
that  was  offered  was  a  memorandum  of  the  sheriff — made, 
we  know  not  when — ^in  a  private  book  of  fiis  own.  To  the 
admissibility  of  it  the  plaintiff  objected  ;  and  the  objection, 
we  think,  is  good.  A  levy  endorsed  on  the  execution  has 
been  received  as  prima  facie  evidence  for  the  sheriff,  upon 
the  ground  that  such  an  entry  was  a  cotemporaneous  official 
act,  being  a  part  of  his  return.  Loften  v  Hugginsj  2  Dev, 
10.  But  this  is  not  an  act  of  that  sort ;  and  for  the  false* 
hood  of  it  the  officer  would  be  in  no  wise  responsible.  It 
would  lead  to  great  abuses,  if  sheriffs  were  permitted  at  re- 
mote periods,  to  give  evidence  of  this  nature,  which  might 
be  fabricated  by  them  post  litem. 

If,  however,  the  levies  were  made  at  the  same  time,  the 
judgment  ought,  as  the  case  is,  to  be  against  the  defendants. 
It  is  not  positively  stated  when  the  executions  of  the  other 
creditors  came  to  the  sheriff's  hands.  But  we  are  obliged 
to  understand  that  it  was  after  the  relator  had  delivered  his; 
because  the  contrary  was  not  suggested,  and  because  the 
sheriff  repeatedly  declared  that  Boddie's  were  the  prior  exe- 
cutions. The  defence  was  placed  solely  on  the  fact  of  a  si*> 
multaneous  levy.  Now,  we  hold  it  clearly  to  be  the  duty  of 
the  sheriff,  as  between  executions  issued  by  a  justice  of  the 
peace,  to  serve  that  first  which  came  first  to  his  hands. — 
This  is  not  within  the  rule  of  Oreen  v  Johson^  2  Hawks 
309  ;  but,  on  the  contrary,  the  reasoning  of  all  the  judges 
there  shews  it  to  be  governed  by  an  opposite  principle. — 
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June  1843  fhat  case  proceeds  on  the  ground,  that  bl  fieri  facias  binds 
State  from  its  teste,  and,  as  the  majority  of  the  court  thought,  it 
y  thus  binds  as  against  another  execution.  It  was  therefore 
held,  that  executions  from  a  court  of  record  of  the  same  tesle 
were  equally  entitled,  and  that  one  of  prior  teste  was  first  enti- 
tled to  satisfaction,  without  regard  to  the  period  of  delivery 
to  the  sheriff  or  of  the  levy ;  provided  they  all  came  to 
hand  before  the  sale.  For  that  reason,  that  case  was  dis:in« 
guiahed  from  Smallcomh  v  Buckingham,  1  L'd  Ray.  251, 
and  other  English  cases  upon  priorities  among  executions. 
But  that  has  no  applicatiou  to  a  case  in  which  the  lien  of 
the  execution  i^  not  from  the  teste,  but  from  the  delivery  to 
the  sheriff,  or  the  levy  by  him.  Such  is  now  the  law  with 
respect  to  executions  issued  by  a  justice  of  the  peace ;  which, 
by  the  act  of  1828,  Rev.  St.  c,  45,  s.  16,  "  bind  by  and  from 
the  levy."  As  to  them  the  rule  of  Smallcombe  v  Buck- 
ingkam,  ought,  obviously,  to  prevail ;  because  the  law 
serves  the  vigilant;  and  because  the  sheriff  should  first  do 
his  oflSce  for  him  who  first  applies.  The  only  exception  is, 
when  the  process  of  one  creditor,  in  itself,  creates  a  prefer- 
ence, as,  for  example,  being  of  an  older  teste,  when  the  lien 
depends  on  the  teste.  But  when  a  creditor  places  his  pro- 
cess in  the  hands  of  an  officer,  it  is  his  duty  promptly  to  ex* 
ecute  it,  so  as  to  prevent  other  creditors  from  coming  in  be- 
fore him  who  has  askod  his  services ;  and  if  he  is  prevented 
from  doing  so  on  the  instant  by  other  official  duties,  or  omits 
it  from  any  other  cause,  he  ought,  when  he  does  levy,  to 
preserve  the  priorities  as  if  he  had  promptly  done  his  duty. 
That  is  a  rule  of  sound  justice ;  and  it  is  the  only  one  that 
can  be  laid  down,  without  leaving  creditors  to  the  caprice 
or  negligence  of  the  officer.  Our  act,  like  the  English  stat- 
ute of  frauds,  operates  only  between  creditors  and  purcha- 
sers from  the  debtor.  As  between  execution  creditors,  it 
leaves  the  duty  of  the  sheriff  to  be  regulated  by  the  general 
principles  of  good  morals  and  justice;  which  certainly  re* 
quires  that  he  who  comes  fir>t  shall  be  served  first. 

Per  Curiam.  Judgment  affirmed. 


^ 
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ISAAC  HELLEN  vs,  PETEA  ;N0E  A  AL. 

The  commiarioneTB  of  the  town  of  Beaafort  have  authority,  hy  an  act  of  At-  Jane  1848 
sembly,  to  make  ordinances  for  the  removal  of  public  nuisances,  and  al«o  — — — • 
all  such  necessary  rules  as  may  tend  to  the  advantage,  improvement  and 
good  government  of  the  town,  not  inconsistent  with  the  laws  and  constitn- 
tio.i  of  the  State.  Under  this  power,  the  commissioners  had  a  legal  and 
valid  authority  to  pass  an  ordinance  to  this  effect,  "  that  every  hog  at  large 
in  the  said  town  should  be  taken  up  and  penned  and  advertised  to  be  sold 
on  the  third  day,  and  unless  the  owner  should  pay  the  charge  for  taking  up 
such  hog,  and  if  a  sale  is  effected,  the  montey  arising  therefrom,  after  pay* 
ing  the  charges,  will  be  paid  over  to  the  owner  of  such  hog." 

The  case  of  Shaw  v  Kennedy,  N.  C.  Term  Rep^  158,  cited  approved,  and  die- 
tinguished  froiQ  this  case. 

Appeal  from  the  Superior  Court  of  Law  of  Carteret 
County,  at  Spring  Term,  1843^  his  Hoaor  Judge  Bailey 
presiding. 

This  was  an  action  of  Trespass  for  taking  a  hog  belong- 
ing to  the  plaintiff.  On  the  trial  it  was  in  proof,  that  the 
plaintiff  lived  in  the  town  of  Beanfort — that  his  hog  was 
running  at  large  in  the  streets  of  the  said  town — that  the 
defendant,  Peter  Noe,  as  the  constable  of  the  said  town  (hav- 
ing been  dul^  appointed  to  that  ofBce,)  and  under  an  ordi- 
nance of  the  commissioners  of  the  town,  seized  and  sold  the 
said  hog  to  Whitehurt  for  twenty-five  cents — and  that  tlie 
ordioanee  under  which  Noe  acted  was  made  by  the  other 
defendants  as  Commissioners.  The  following  is  a  copy  of 
the  ordinance,  viz : 

''  Ordinance  of  the  Commissioners  of  the  town  of  Beau- 
fort, passed  August  5th,  1841. 

Whereas,  complaint  having  been  repeatedly  made  to  us, 


Noe. 
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June  1843  the  CoQimlssioners  of  the  town  of  Beaufort,  that  the  num- 
'  Helien  ^^^  ^^  ^^S^  running  at  large  in  the  town  has  increased 
V  greatly,  and  that  they  root  up  and  otherwise  impair  the 
streets,  and  that  they  annoy  and  are  a  nuisance  to  the  com- 
munity. Be  it  therefore  ordained,  that  from  and  after  the 
15th  inst.  each  and  every  hog  at  large  in  the  town  will  be 
taken  up  and  penned  and  advertised  to  be  sold  on  the  third 
day,  and  unless  the  owner  or  owners  of  such  hog  or  hogs 
shall  pay  the  charges  for  taking  up  such  hog  or  hogs;  and  if 
a  sale  he  effected,  the  money  arising  therefrom  after  paying 
the  charges,  will  be  paid  over  to  the  owner  or  owners  ot 
said  hog  or  hogs.  Charges — for  taking  up  each  hog  30 
cents — keeping,  10  cents  per  day." 

The  defendants'  counsel  insisted,  that  the  defendants  were 
justified  under  an  act  of  the  General  Assembly  and  the  or- 
dinance aforesaid,  and  that  if  the  action  could  be  maintain- 
ed at  all,  it  could  be  sustained  only  against  the  constable, 
and  not  against  the  Commissioners,  although  he  acted  un- 
der their  direction.  The  court  charged  the  jury,  that  if  they 
were  satisfied  the  hog  belonged  to  the  plaintff,  and  the  de- 
fendant Peter  Noe  seized  and  sold  it,  and  that  he  acted  under 
the  direction  of  the  other  defendants,  as  commissioners,  the 
plaintiff  was  entitled  to  recover  the  value  ot  the  hog,  and 
that  the  defendants  were  not  justified  under  the  ordinance 
and  acts  of  Assembly.  The  jury  found  a  verdict  for  the 
plaintiff,  and  judgment  having  been  rendered  pursuant  there- 
to,  the  defendants  appealed. 

No  counsel  appeared  for  the  plaintiff  in  this  court. 

J*  W.  Bryan  for  the  defendants  submitted  the  following 
argument : 

This  cause  derives  its  importance  from  the  very  serious 
inconvenience  it  threatens  not  only  to  the  corporation  of 
Beaufort,  but  also  to  nearly  every  other  town  in  the  State, 
where  the  corporate  authorities  have  ordained  similar  muni* 
cipal  regulations.    It  is  objected  that  the  ordinance  of  the 
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commissioners  "  is  inconsistent  with  the  laws  and  con-  June  1843 
slilution."  The  Legislature,  in  1825,  (private  laws  of  that  neiicn 
year,  chap.  48,  s.  15,)  passed  "  an  act  for  the  better  ^ 
regulation  of  the  town  of  Beaufort;"  by  the  fifteenth 
section  of  that  act,  the  commissioners  of  the  town  are  au- 
thorized, "from  time  to  time  and  at  all  times,  to  make  such 
rules,  regulations  and  ordinances,  as  to  them  shall  seem 
meet,  for  repairing  the  streets  and  regulating  the  same,  for 
the  removal  of  public  nuisances  and  all  such  other  neces- 
sary ordinances,  rules  and  orders,  which  may  tend  for  the 
advantage,  improvement  and  good  government  of  said  town 
not  inconsistent  with  the  laws  and  constitution  of  the  State.** 
The  plaintiff  in  this  case  is  a  corporater,  or,  as  the  case 
states,  "  he  lived  in  the  town."  These  bye-laws  or  ordinan- 
ces obligate,  upon  the  ground  of  the  express  or  implied  con- 
sent of  the  corporators ;  Jidley  v  Reeves,  2  M.  <fc  S.  60. — 
Stetson  V  Kempton,  13  Mass.  Rep.  282.  Corporation  of 
Columbia  v  Harrison,  2  Conf.  Rep.  S.  Ca.  213.  Nor  is  it 
nn  objection  to  a  corporator's  being  bound  by  a  by-law,  that 
he  had  no  notice  of  it,  or  that  he  was  not  a  member  of  the 
corporation  at  the  time  the  by-law  was  passed.  Lutw.  350. 
London  v  Vanacre,  12  Mod.  273— S.  C.  1  L'd  Ray.  499. 
Pierce  v  Bartrum,  Cowp.  270— Angel  and  Ames  on  corp. 
200.  Whether  a  Bye-law  is  reasonable  or  not,  is  a  question 
for  the  court  solely :  and  evidence  to  the  jury  on  the  subject 
stating  the  effects  of  the  bye-law,  was  held  inadmissible. — 
Commonwealth  v  Wooster,  3  Pick.  Rep.  462.  Courts  in 
construing  bye-laws  will  interpret  them  reasonably  ;  not 
scrutinizing  their  terms  for  the  purpose  of  making  them 
void,  nor  holding  them  invalid,  if  every  particular  reason 
for  them,  does  not  appear.  Ventris  v  Passey,  1  Burr.  Rep. 
235-9.  And  where  a  charter  or  statute  empowers  a  corpo- 
ration to  pass  such  bye-laws  as  are  necessary,  the  hye-Iaw, 
to  be  valid,  need  not  recite  that  it  was  necessary:  but  the 
necessity  will  be  implied  from  the  act  of  passing  it,  being  in 
fact  synonymous  with  expediency.  Sttiyvesant  v  Mayor 
ofjfew  York,  7  Cowen's  Rep.  606.  A  bye-law  may  enact 
that  a  penalty  shall  be  recovered  or  levied  by  distress,  5  Co. 
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Jane  1843  64—3  Lev.  281.— 1  Rol.  366,  c.  42 ;  and  the  ordinance  in 
jjgii^n  this  case  gave  the  plaintiff  a  right  to  have  his  claims  judi- 
^  cially  investigated  ;  he  might  on  tlie  distress  being  made, 
°**  have  replevied  the  property. and  had  the  proceedings  return- 
ed into  a  court  of  record,  and  had  iis  judgment  on  the 
rights  of  the  parties.  The  writ  of  replevin  is  a  common 
law  proceeding,  and  may  be  used  in  this  State,  and  is  a 
remedy  incident  to  every  species  of  distress  witl>out  process. 
It  has  been  frequently  used  in  this  as  in  all  the  States  of  the 
confederacy,  which  have  adopted  the  common  law.  Mc- 
jyamara  v  Kerns,  2  Iredell  66.  State  v  Patrick^  3  Dev. 
Rep.  481.  This  ordinance  is  in  affirmance  of  the  powers 
granted  to  the  commissioners  by  the  private  act  of  1825,  and 
is  not  repugnant  to  the  constitution.  The  offence  of  per- 
mitting hogs  to  run  at  large  in  a  town,  whereby  the  streets 
are  looted  up,  the  ordinary  enclosures  broken  down,  mud 
holes  made  in  the  streets,  &c.  is  a  nmsanceat  common  law ; 
and  if  this  offence  was  punishable  before  at  common  law, 
though  the  ordinance  may  prescribe  a  new  remedy,  unless 
there  are  negative  words  excluding  all  others,  the  common 
law  remedy  still  remains.  2  Burr.  803, 805,835.  2  Hawk* 
301-2.  7  Wendell  280.  6ih  Co  wen  168.  2  Caines  169. 
That  affirmative  statutes  do  not  take  away  the  common  law, 
is  a  maxim  of  the  common  law  itself.  2  Inst.  200«  6  Ba- 
con tit.  statute  G. — the  remedy  therefore  by  this  ordinance 
IS  merely  cumulative.  This  ordinance  is  not  unconstitu- 
tional, but  stands  on  the  ground  of  being  an  authority  to 
make  police  regulations  in  respect  to  nuisances,  Coales  v 
Mayor  ^c.  of  New  York,  7  (yowen  Rep.  685.  Barker  v 
Jackson^  I  Paine  559.  Lindley  v  Commissioners^  2  Bay, 
38.  Public  nuisances  may  be  abated  by  the  mere  act  of  in- 
dividuals. Welmore  v  Tracy,  14th  Wendell  250.  It  is  a 
riorht  necessary  to  the  good  order  of  society,  and  the  reason 
why  the  law  allows  this  private  and  summary  method  of 
doing  one^s  self  justice,  is  because  injuries  of  this  kind, 
which  obstruct  or  annoy  such  things  as  are  of  daily  con- 
venience, use  and  comfort,  require  an  immediate  remedy, 
and  cannot  wait  for  the  slow  progress  of  the  ordinary  forms 
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of  justice.  3  Black.  Com.  5.  It  is  no  answer  that  suchJ^nc  isia 
power  may  be  abused^  for  there  is  no  power  which  is  not  sus-  Heilen 
ceptible  of  abuse.  14  Petersdorff.  613.  1  Strange,  253. —  ^ 
12  Wheaton,  31.  The  defendant,  as  a  corporate  body,  had 
a  right  to  abate  this  nuisance,  and  any  person  may  abate  a 
common  nuisance.  This  is  the  language  of  all  the  cases.  2 
Stilk.  458.  2  Roll.  R.  31.  Vin.  Ab.  Nuisance,  T.  3  W.  4 
Cro.  Car.  184.  3  Burn's  Justice,  224.  Hawk  B.  1,  ch.  75, 
s.  12.  In  Yiner's  Ab.  Nuisance  W.  &  Y.,  it  is  said  that  a 
common  nuisance  may  be  abated  or  removed  by  those  per^ 
sons  who  are  prejudiced  by  it,  and  they  are  not  compellable 
to  bring  actions  to  remove  them  ;  but  it  is  said  without  qual- 
iScation  also,  that  every  man,  and  in  another  place,  that 
any  person  may  abate  a  common  nuisance.  In  Petersdorff's 
Ab.  Tit.  Nuisance,  W.  N.,  it  is  laid  down  that  a  nuisance 
may  be  removed  by  the  party  grieved  entering  and  abating 
it,  and  that  the  same  rule  applies  to  public  nuisances.  James 
V  Haywood,  Cro.  Car.  184,  was  an  action  of  trespass  for 
braaking  the  plaintiff's  close,  and  pulling  up  and  cutting 
down  a  gate.  The  defendant  justified,  because  the  gate 
was  placed  across  the  highway,  and  so  fixed  that  the  King's 
subjects  could  not  pass  without  interruption  by  reason  of  the 
said  gate,  and  therefore  he  cut  it  down.  The  justificatioil 
was  sustained,  the  court  holding  it  was  a  common  nuisance, 
which  every  person  had  a  right  to  abate,  and  for  the  abating 
of  which  no  action  would  lie;  and  that  admitting  it  to  be  a 
nuisance,  although  the  usual  course  is  to  redress  it  by  indict- 
ment, yet  every  person  may  remove  the  nuisance,  and  the 
cutting  of  the  gate  was  therefore  lawful.  See  also,  Haugh' 
ton  V  Butler,  4  T.  R.  364.  So  it  was  held  to  be  a  nuisance 
for  a  wagoner  to  keep  one  or  more  wagons  constantly  before 
his  store-house,  in  the  public  street,  although  there  was  suf- 
ficient room  for  two  carriages  to  pass  abreast  on  the  opposite 
side  of  the  street ;  King  v  Russell,  6th  East.  427 ;  or  for 
a  stage  coachman  to  stand  with  his  coach  in  a  particular  part  of 
the  street  for  an  unreasonable  length  of  time  waiting  for  pas- 
sengers.   Rex  V  CV^^^,  3  Camp.  R.  224.     It  may  be  added 
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June  1843  Jq  proof  of  the  sense  entertained  by  the  people  of  this  State 
Heilen  on  this  Subject,  for  upwards  of  one  hundred  years,  that  the 
^  earliest  private  act  uix)n  record,  contains  a  similar  provision 
in  substance  with  this  ordinance ;  and  almost  every  private 
act  since  that  time,  establishing  a  town,  confers  a  like  power 
upon  the  commissioners.  Per  Taylor,  C.  J.  in  Shaio  v  Keti- 
nedj/i  N.  C.  Term  Rep.  162.  Keeping  hogs  in  a  town  is  in 
England  a  nuisance,  both  at  common  law  and  by  statute,  ns 
is  evident  from  the  case  of  Regina  v  Wiggj  2  Ld.  Ray.  1163* 
Shaw  V  Kennedy^  ut  supra. 

There  was  no  evidence  to  charge  the  commissioners,  and 
the  court  ought  so  to  have  instructed  the  jury ;  the  fact  of 
their  making  the  ordinance  and  appointing  the  defendant 
Noe  a  town  constable,  in  the  absence  of  all  proof  that  they 
directed  Noe  to  take  the  hog  of  the  plaintiffs  or  of  their 
snbseqnent  assent  thereto,  could  not  in  law  make  them  co- 
trespassers  with  Noe.  A  municipal  corporation  is  not  liable 
for  the  misfeasance  or  nonfeasance  of  one  of  its  officers,  *  in 
Inspect  to  a  duty  imposed  by  statute  on  the  officer.  Noe 
either  acted  under  the  ordinance  as  an  officer,  or  abated  the 
nuisance  of  his  own  accord.  Martin  v  Mayor  of  Brook* 
lyn,  1  Hill's  N.  Y.  Rep.  547.     Lane  v  Cotton,  1  Salk.  17. 


Daniel,  J.  This  was  an  action  of  trespass  for  taking  a 
hog.  Plea  in  justification,  that  the  defendant,  Peter  Noe, 
was  then  the  town  constable  of  Beaufort,  and  that  he  took 
up  the  hog  of  the  plaintiff  within  the  limits  of  the  said  town 
under  the  town  ordinance  mentioned  in  the  case.  Had  the 
commissioners  of  the  town  power  to  make  such  an  ordi- 
nance? The  private  act  of  Assembly,  passed  in  the  year 
1825,  for  the  better  regulation  ot  the  town  of  Beaufort,  au- 
thorized the  commissioners  to  make  ordinances  for  the  re- 
moval of  public  nuisances,  and  also  all  such  necessary  rales 
as  may  tend  to  the  advantage,  improvement,  and  good  gov- 
ernment of  the  said  town,  not  inconsistent  with  the  laws  and 
constitution  of  the  State.    The  commissioners  are  to  be  an- 
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naally  elected  by  the  free  white  men  ol  the  town,  who  are  June  1843 
of  the  age  of  twenty-one.      Their  rules  or  ordinances  are   neiien 
subject  to  be  repealed  or  amended  at  the  pleasure  of  a  naa-       ▼ 
jority  of  the  commissioners.     The  plaintiff  and  defendant 
are  both  citizens  of  the  said  town.     If  the  commissioners 
deemed  it  to  be  to  the  advantage  of  the  town,  to  prohibit  the 
hogs  of  its  citizens  from  running  at  large  within  the  limits 
of  the  corporation,  we  cannot  see  that  they  had  not  the  pow- 
er, under  the  above  recited  act,  to  pass  any  reasonable  bye- 
law  to  effect  that  end.     The  case  of  Shaw  v  Kennedy^  N. 
C.  Term.  Rep.  158,  decides,  that  a  town  ordinance  is  not 
lawful,  which  authorizes  the  property  of  one  man  to  be  ta- 
ken from  hira  and  given  to  another,   without  any  notice  to 
the  owner  or  trial  of  his  rights.     But  in  this  case,  the  ordi- 
nance does  not  attempt  to  deprive  the  owner  of  his  property, 
provides  for  his  having  notice,  and  secures  to  him  every 
right  which  he  can  claim,  not  inconsistent  with  the  object 
of  the  ordinance,  the  prevention  of  mischief  to  the  commu- 
nity.    If  a  majority  of  the  citizens  of  the  town  deem  the  or- 
dinance impolitic  or  injurious  to  the  people  of  the  corpora- 
tion, they  have  the  power  in  their  own  hands  to  remedy  the 
evil ;  but  we  cannot  say  tnat  this  ordinance  is  either  against 
the  general  law,  or  is  in  itself  unreasonable.     The  seizure 
and  distraining  of  the  hog  by  the  proper  officer,  and  im- 
pounding the  animal,  with  a  three  days  public  advertisement 
for  the  owner  to  come  forward  aud  take  his  property,  and 
pay  the  officer's  charges  only,  or  if  a  sale  took  place,  the 
purchase  money,  after  deducting  the  costs,  to  be  held  for  the 
owner,  distinguish  this  case  from  that  oi  Shaxo  v  Kennedy. 
Notice  to  the  owner  of  the  hog  is  given  by  force  of  the  dis- 
tress of  the  property  and  the  public  advertisement.     Such 
notice  has  been  declared  by  the  courts  to  be  sufficient  to  bring 
the  owner  of  the  property  seized  into  court  under  our  attach- 
ment laws.     Personal  notice  is  not  absolutely  necessary;  if 
the  owner  of  the  property  be  unknown,  no  other  notice  can 
be  given,  or  this  method  of  giving  notice  will  be  the  best. — 
The  Legislature  has,  in  many  instances,,  given  the  commis- 
sioners of  towns  the  right   to  make  regulations  concerning 
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June  i843the  swine  of  the  citizens  of  those  towns.    Swine  running  at 
Heilen    large  in  a  town  may  or  may  not  render  the  enjoyment  of 
V       life  and  property  uncomfortable.     And  if  they  belong  to  the 
^'     citizens  of  the  town,  we  think  that  they  come  under  the  leg- 
islative power  of  the  commissioners.     Whether  the  commis- 
sioners will  make  rules  concerning  such  property,  is  only  a 
matter  of  expediency.     We  therefore  think  that  a  new  trial 
must  be  granted. 


"Per  Curiam.  Yerdict  set  aside,  and  new 

trial  granted. 
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GIDEON  C.  MARCHANT  m.  MAXCT  SANDERLIN. 

When  a  guardian  of  an  infant,  under  an  order  of  the  County  Court,  aells  his  June  1849 
ward's  land  for  payment  of  the  debts  of  the  ancestor,  he  is  bound  to  oI>  — — — 
serve  the  same  priority  in  the  payment  of  the  debts,  as  an  administrator  or 
executor  in  applying  the  personal  assets. 

The  case  of  Blount  v  Eieks,  4  Dev.  128.  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Camden  Coun- 
ty, at  Fall  Term,  1842,  his  Honor  Judge  Bailey  pre- 
siding. 

This  was  a  proceeding  under  the  act  of  Assembly  by 
scire  facias  against  the  guardian  of  the  heirs  of  Edward 
Saunders,  to  subject  the  proceeds  of  the  land  of  the  heirs  to 
the  payment  of  the  plaintiff 's  judgment.  The  plaintiff  com- 
menced his  action  against  the  administrator  of  Edward 
Saunders  upon  an  open  account,  who  pleaded  that  he  had 
fully  administered,  which  plea  was  admitted  to  be  true  by 
the  plaintiff,  and  thereupon  he  proceeded  to  ascertain  (he  a- 
mount  of  his  demand  and  took  judgment  against  the  heirs, 
and  issued  scire  facias  against  them,  and  had  judgment 
thereon  for  the  amount  set  forth  in  the  scire  facias.  The 
defendant  Sanderlin  is  guardian  to  the  heirs  of  Edward 
Saunders,  and,  having  notice  of  debts  due  from  his  wards  on 
account  of  their  ancestor,  filed  his  petition  in  the  County 
Court  of  Camden,  and  obtained  an  order  for  the  sale  of  the 
lands  descended  to  his  wards  from  their  said  ancestor.  The 
lands  were  sold  for  a  sum  more  than  sufficient  to  satisfy  the 
plaintiff's  claim,  and  the  funds  are  now  in  the  hands  of  the 
defendant  as  guardian.  To  th^  scire  facias^  the  defendant 
pleaded  that  there  were  other  judgments  against  his  wards, 
obtained  npon  bonds  of  the  said  Edward  Saunders,  yet  im" 


602  IN  THE  SUPREME  COURT 

June  1843  paid,  and  that  he  had  not  assets  to  satisfy  thena,  and  also  the 
Marchant  p'^inliff's  demand.      To  this  plea  there  was  a  general  de- 
▼  .    murrer,  and  it  was  also  admitted  that  the  plaintiff's  judg- 
an  erin.  ^^^^  ^^^  obtained  before  the  judgments  upon   the  bonds 
mentioned.      The  defendant  insisted  that  the  fund  in  his 
hands,  arising  from  the  proceeds  of  the  lands,   were  assets 
lor  the  benefit  of  creditors,  to  be  applied,  as  would  be  tho 
case  of  personal  assets  in  the  hands  of  executors  or-  admin- 
istrators, to  the  payment  of  debts  of  the  highest  dignity 
first.     His  Honor,  being  of  opinion  that  the  defendant  must 
first  satisfy  the  judgments  obtained  on  bonds,  s^ave  judgment 
for  the  defendant,  from  which  tho  plaintiff  appealed. 


Kinney  for  the  plaintiff. 
A.  Moore  for  the  defendant. 

RuFFJN,  C.  J.  We  think  the  judgment  must  be  affirm- 
ed. The  act  of  1789,  Rev.  Stat.  c.  53,  s.  11,  enacts,  that  the 
proceeds  of  sales  made  by  a  guardian  of  the  estates  of  tiie 
wards,  under  an  order  of  the  court,  "shall  be  considered  as 
assets  in  the  hands  of  the  guardian  for  the  benefit  of  the 
creditors,  in  like  manner  as  assets  in  the  hands  of  an  admin- 
istrator or  executor,  and  the  same  proceedings  may  be  had 
against  such  guardian  with  respect  to  the  assets  aforesaid,  as 
might  be  had  or  taken  against  an  executor  or  administrator 
in  similar  cases ;"  and  we  think  this  provision  conclusive 
npon  the  question.  It  is  said  for  the  plaintiff,  that  under 
the  act  of  1784,  the  dignity  of  the  debt  does  not  determine 
the  priority  of  satisfaction  out  of  the  land  descended,  but 
that  the  creditor,  who  first  gets  a  judgment,  may  proceed  to 
an  immediate  sale ;  and  it  is  hence  inferred,  that,  when  the 
land  is  sold  by  the  guardian,  the  proceeds  are  to  be  applied 
in  like  manner,  as  there  is  no  reason  for  changing  the  order 
of  payment.  But  to  that  it  is  to  be  replied,  that  the  act  of 
1784  in  itself  establishes  no  priority  among  the  creditors,  as 
against  land  descended,  but  simply  renders  it  liable  for  all 
debts  in  a  particular  manner;  and  tho  priority  results,  by 
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adjudication,  from  the  fact,  that  the  creditor  obtains  satisfac-  June  1843 
tion  by  sale,  and  that  the  purchaser  must  be  protected.  It  is  Marchant 
not,  in  truth,  the  date  of  the  several  judgments  against  the  ^ 
executor  or  the  heir,  that  determines  the  preferable  right  to 
satisfaction  among  the  creditors ;  but  he,  who  gets  the  first 
specific  lien  by  execution  and  a  sale  under  it,  entitles  himself 
to  the  nloney.  Blount  v  Ricks,  4  Dev.  128.  But  when 
the  land  is  turned  into  money  J^y  the  guardian,  a  necessity 
arises,  that,  the  law  should,  for  his  security  and  to  prevent 
favoritism  to  creditors,  prescribe  some  order  for  administer- 
ing the  fund  ;  and  it  has  seemed  good  to  the  Legislature  to 
adopt  the  common  law  dignity  of  debts,  as  known  in  the 
administration  of  personal  assets.  If  the  act  does  not  mean 
that,  we  are  unable  to  put  any  sensible  interpretation  upon 
its  language ;  and  we  see  a  necessity  for  some  such  provi- 
sion. But  the  correctness  of  this  construction  is  the  more 
probable  from  a  reference  to  that  part  of  the  act,  sec.  16, 
which  provides  ior  the  case  of  a  sale  by  an  adult  heir  or  de- 
visee himself ;  <<  in  which  case  all  creditors  shall  be  preferr- 
ed, as  in  actions  against  executors  and  administrators." — 
These  words,  with  the  rest  of  the  provision  as  it  stood  orig- 
inally, are  taken  from  the  statute  of  fraudulent  devises  in 
England.  3  and  4  W.  and  M.,  ch.  14,  of  which  it  is  the  set- 
tled construction,  that  the  dignity  of  debts,  as  due  by  judg- 
ments  or  specialties,  is  to  be  observed.  The  same  meaning 
must  be  put  on  that  part  of  our  act,  of  which  the  meaning, 
indeed,  cannot  be  mistaken,  since  there  can  be  no  other  pre- 
ference. In  the  like  sense  we  are  obliged  to  understand 
similar  language  in  another  part  of  the  act,  providing  for 
the  application,  among  creditors,  of  the  proceeds  of  land 
sold  by  the  guardian  of  an  infant  heir  or  devisee. 

Per  Curiam.  Judgment  afiSrmed. 
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STATE  vs.  JOHN  A.  GRIFHS. 

Jane  1843  On  the  trial  of  an  indictment  for  assault  and  battery,  in  order  to  shew  seme' 
motive  of  resentment,  on  the  part  of  the  defendant,  it  was  competent  for  the 
State  to  prove  that  the  prosecutor  had  said  in  the  defendant's  hearing,  a 
short  time  before,  "  that  no  honest  man  would  avail  himself  of  the  bank- 
rupt law,''  and  then  to  prove  further  that  the  defendant's  father  had  previ. 
ously  been  talking  about  taking  the  benefit  of  thai  act. 

Appeal  from  the  Superior  Court  of  Law  of  Johnston 
County,  at  Spring  Term,  1842,  bis  Honor  Judge  Manly 
presiding. 

This  was  an  indictment  for  an  assault  and  battery  on  oner 
George  W.  Daughtry.  On  the  trial  it  appeared  there  had 
been  a  political  wrangle  between  Daughtry  and  a  cDinpany 
assembled  at  a  vendue  in  Johston  county,  which  was  con- 
tinued into  the  twilight  of  the  evening,  until  nearly  dark. 
At  that  time,  while  Daughtry  and  one  of  his  friends  were 
engaged  in  conversation  apart  from  the  assembly,  some  one 
frombehindstruckDaughtry  three  blows  with  a  knife,  two 
of  which  wounded  him.  As  he  received  the  third  blow,  he 
caught  around  and  seized  the  hand  of  a  man,  who,  upon  be- 
ing led  to  the  light,  was  identified  as  the  defendant  John  A. 
Griffis.  Immediately  after  the  commission  of  the  offence, 
the  defendaut  was  charged  with  it,  and  did  not  deny  it.  It 
was  also  in  proof,  that  there  was  no  one  near  enough  to 
Daughtry  at  the  time  of  the  blows,  to  strike  him,  except  the 
defendf»nt.  No  one  saw  the  blows  given  ;  and  there  was 
no  proof  of  any  quarrel  between  Daughtry  and  the  defend- 
ant.   But  in  behalf  of  the  State  it  was  proved  that  Daugh- 
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try  declared  in  the  crowd  In  the  course  of  the  dispute,  that  J^in®  ^^^^ 
no  honest  nian  would  avail  liimself  of  the  late  bankrupt  state 
law  of  Congress,  and,  in  connection  with  that  declaration,  a 
witness  was  called,  and  proved  that  he  had  heard  the  de- 
fendant's father  previously  talking  about  taking  the  benefit 
of  that  act.  This  evidence  was  objected  to  on  the  part  of 
the  defendant,  but  admitted  by  the  court,  as  tending  to  es* 
tablish  some  motive  in  the  defendant  for  the  act,  with  which 
he  was  charged,  and  thus  to  throw  light  upon  the  question 
of  his  guilt.  The  jury  found  the  defendant  guilty,  and  a 
new  trial  having  been  refused  and  judgment  rendered  pur* 
suant  to  the  verdict,  the  defendant  appealed. 

Attorney  General  for  the  State. 
J.  H,  Bryan  iox  the  defendant. 

Gaston,  J.  The  testimony,  to  which  the  defendant  has 
excepted,  is  not  liable  to  the  objection  that  it  is  "  hearsay  evi* 
dence,"  It  was  not  offered  to  establish  the  truth  of  what 
the  defendant's  father  had  said,  but  simply  to  prove  the  fact, 
that  he  made  such  a  declaration.  If  that  fact  became  mate- 
rial or  relevant  in  the  enquiry  before  the  jury,  certainly  testi- 
mony of  the  fact  was  proper.  Now  we  cannot  say  that  the 
fact  was  altogether  immaterial  or  irrelevant.  The  assault 
upon  the  prosecutor  followed  soon  after  his  declaration,  that 
no  honest  man  would  avail  himself  of  the  bankrupt  law, 
and  such  a  declaration  was  likely  to  provoke  to  resentment 
the  son  of  one  thus  publickly  branded  as  dishonest.  We 
think  the  State  had  a  right  to  shew  this  circumstance  as 
tending  to  point  out  the  individual,  who  took  fire  at  this  re- 
mark, and  wreaked  his  vengeance  on  the  person  who  made 
it.  The  circumstance  per  se  would  be  exceedingly  weak, 
but  in  connexion  with  the  other  evidence  in  the  case,  it  vrtxS 
entitled  to  some  regard. 

This  opinion  must  be  transmitted  to  the  Superior  Court 
of  Johnston,  with  directions  to  proceed  to  sentence  against 

63 
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June  1843  jjjg  prisoner  agreeably  to  the  decision  of  this  court  and  the 
law  of  the  land. 


Per  CuRrAM.  Ordered  accordingly. 


STATE  t».  NOAH  BELL. 

Ail  the  acts  pasBod  at  the  same  aesaion  of  the  Legislature  are  tobe  considerei] 

as  but  one  statute. 
Therefore  the  Revised  Statutes,  passed  at  the  session  of  the  LegUlature  in 

1836,  constitute  but  one  statute. 
All  persons,  and  not  planteis  only,  are  subject  to  indictment  for  not  keepings 

up  good  fences,  as  required  by  the  34th  and  48th  chapters  of  the  Revised 

Statutes. 
Where  the  county  is  mentioned  in  the  caption,  the  last  of  the  words  '*  then 

and  there"  in  the  body  of  the  indictment  will  be  understood  as  referring  to 

that  county. 
The  case  of  Siaie  ▼  May,  4  Dev.  328,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Edgecombe 
county,  at  Spring  Term,  1843,  his  Honor  Judge  Manlt 
presiding. 

The  defendant  was  tried  and  found  guilty  upon  the  foN 
lowing  indictment,  viz: 

"State  of  North  Carolina, )         Superior  Court  of  Law 
Edgecombe  County.      \  ®^         Pall  Term,  1842. 

The  jurors  for  the  State  upon  their  oath  present,  that  No- 


y 
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ah  Bell,  lale  of  the  county  of  Edgecombe  and  State  afore- J^no  ^^^ 
said,  on  the  first  day  of  July,  in  the  year  of  our  Lord  one  state 
thousand  eight  hundred  and  forty-two,  (1842)  and  continu- 
ally before  and  after  that  time,  during  the  crop  season  of  the 
year,  then  and  there  being  the  occupier  and  cultivator  of  a 
farm  as  owner  of  the  same,  and  being  bound  during  the 
said  crop  season  to  keep  up  his  fences  around  his  cultivated 
fields  five  feet  high,  unlawfully,  wilfully  and  negligently 
did  permit  his  said  fences  around  nis  said  fields  to  be  and 
remain  during  the  crop  season  of  the  year  aforesaid  less  than 
five  feet  high,  there  being  no  navigable  stream  nor  deep  wa- 
ter course  around  the  same,  to  the  common  nuisance  of  the 
good  people  of  the  county  and  of  the  State  then  and  there 
being,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided;  and  against  the  peace  and  dignity  of  the  State."^ 

After  conviction,  the  defendant  moved  in  arrest  of  judg- 
ment, upon  these  grounds  :  1st.  Because  it  was  not  sufii- 
ciently  averred  in  the  bill  that  the  defendant  was  the  cultiva- 
tor of  the  field  in  question.  2ndly.  Because  the  indictment 
concluded  *' against  the  form  of  the  statute'^  and  not"  siat- 
utes,^^  as  it  ought  to  have  done.  The  motion  in  arrest  was 
overruled  and  judgment  pronounced,  from  which  the  de- 
fendant appealed. 

Mtorney  General  for  the  State. 
B.  F,  Moore  for  the  defendant. 

Daniel,  J.  Chapter  48,  sec.  1,  of  the  Revised  Statutes 
declares,  that  every  planter  shall  make  a  sufficient  fence  a- 
bout  his  cleared  ground  under  cultivation,  at  least  five  feet 
high,  unless  where  there  shall  be  some  navigable  stream  or 
deep  water  course,  that  maybe  deemed  sufficient,  instead  of  a 
fence  aforesaid.  Chap.  34,  sec.  42,  of  the  same  Revised  Stat- 
utes declares  "  that  all  persons  neglecting  to  keep  and  repair 
their  fences  during  crop  time,  required  by  an  act  concern- 
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Jane  1843  fences,  passed  at  this  present  session,  shall  be  liable  to  be  in- 
State  dieted."  The  defendant  was  indicted  for  not  keeping  up  a 
^  sufficient  fence,  and  the  indictment  concludes  aa;ainst  the 
"statute."  This  conclusion  in  the  singular  number,  we 
think,  was  right ;  because  the  said  two  chapters,  which  we 
admit  must  be  taken  together  to  make  up  the  body  of  the  of- 
fence, are  but  parts  of  one  statute.  The  law,  which  was 
embraced  in  both  these  chapters,  was  passed  in  a  constitu- 
tional form,  at  one  and  the  same  general  Assembly,  to  wit, 
the  session  of  1836.  All  laws  passed  at  one  session  of  par* 
liament  were  anciently  strung  together,  making  so  many  ca- 
pitulat  or  chapters,  of  one  statute.  Dwarris  on  statutes^  2. 
All  the  acts  of  one  session  of  parliament,  taken  together, 
make  properly  but  one  statute  \  and  therefore  when  two  ses- 
sions have  been  held  iu  one  year,  we  usually  mention  Stat. 
1,  or  Stat.  2,  of  the  particular  year  of  the  reign  of  the  then 
King.  1  Black.  Com.  85,  86.  Belore  the  session  of  1836, 
the  portions  of  the  two  above  mentioned  chapters  were  con- 
tained in  two  statutes ;  because  they  became  the  law  by 
force  of  two  acts,  passed  at  different  sessions  of  the  Legisla- 
ture. But  since  tlie  acts  have  all  been  revised,  and  re-enact* 
ed  in  a  constitutional  manner  at  one  session  ot  the  Legis- 
lature, they  are  now  but  one  statute,  and  were  so  when  the 
defendant  committed  the  offence  charged  in  this  bill  of  in- 
dictment. It  is  said,  however,  that  the  Legislature  did  not 
intend,  that  all  the  old  acts  of  Assembly,  which  wore  revis- 
ed and  re-enacted  at  the  session  of  1836,  should  be  consider- 
ed as  one  statute.  We  have  no  evidence  that  the  Legisla- 
ture intended  otherwise  :  certainly  it  has  not  expressed  a  con- 
trary intention  ;  and,  therefore,  the  rule  which  has  prevail- 
ed for  ages  must  still  be  adhered  to  by  us. 

Secondly]  It  is  said  by  the  defendant's  counsel,  that  the 
offence,  mentioned  in  the  statute,  is  not  described  with  suffi- 
cient certainty  in  this  indictment.  This  objection  is  found- 
ed upon  the  indefinitencss  of  the  phiase,  ''continually  be- 
fore and  after  that  time,"  but  this  phrase  is  modified  by  the 
subsequent  words  '^during  crop  time,"  so  as  to  bring  the  of- 
fence within  the  description  in  the  34th  chapter.     It  is  fur- 
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(her  objected  that  in  the  48th  chapter  the  enactment  applies  Jun^  i^3 
only  to  planters,  and  that  the  indictment  is  defective  in  not     g^ate 
having  averred  that  the  defendant  was  a  planter ;  but  to  this,       ^ 
wc  think,  it  is  properly  replied  that  the  34tb  chapter  applies 
the  enactment  to  "  all"  persons  neglecting  to  keep  up  their 
fences  during  crop  time. 

It  is  again  objected,  that  the  offence  is  not  stated  in  the  in- 
dictment to  have  been  committed  within  the  county  of  Edg- 
combe,  where  the  defendant  was  tried.  We  think  that  the 
last  of  the  words  ''then  and  there"  sufficiently  refers  to  the 
county  of  Edgecombei  mentioned  in  the  caption.  State  v 
Jfay,  4  Dev.  Rep.  328.  All  the  objections  which  have  been 
taken,  are  overruled,  and  this  opinion  will  be  certified,  &c. 

Peb  Cubiam.  Ordered  accordingly. 
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MARY  MORRIS  t».  MILES  COMMANDER. 

Jane  1843  A  person,  who  has  acquired,  hy  presumption  of  law,  a  right  to  pond  water  on 
~— ~  another's  land  to  a  certain  height,  is  not  thereby  entitled  to  increase  the 
height  of  such  pond,  but,  if  he  does,  is  liable  to  the  other  in  damages  for 
the  excess.*  And  it  is  incumbent  on  him  who  claims  the  privilege  to  pond 
water,  to  shew  that  that  privilege  authorized  him  to  pond  the  water  as  high 
as  he  now  ponds  it. 

Appeal  from  the  Superior  Court  of  Law  of  Pasquotank 
County,  at  Spring  Term,  1843,  his  Honor  Judge  Pej^rson 
presiding. 

This  was  an  action  of  trespass  on  the  case  for  ponding 
water  on  the  plaintiff's  land,  by  means  of  a  dam  erected  oa 
the  defendant's  land.  It  appeared  that  a  branch  or  natural 
drain  passed  through  the  lands  of  both  the  plaintiff  and  the 
defendant,  the  defendant's  land  lying  below  that  of  the  plain- 
tiff. The  defendant,  in  June  1842,  made  a  dam  across  the 
said  drain  on  his  own  land,  a  few  feet  from  the  line  that  di- 
vided the  two  tracts  of  land,  and  by  that  means  the  water, 
that  usually  passed  along  down  the  drain,  was  ponded  upon 
the  plaintiff's  land.  The  defendant  contended,  that  a  grant 
to  him,  to  erect  a  dam  and  to  pond  back  the  water  on  the 
plaintiff's  land,  was  to  be  presumed  from  an  undisturbed 
user  by  him  for  upwards  of  twenty  years.  It  appeared  in 
evidence,  that  the  defendant  had  made  a  dam  across  this 
drain  in  the  year  1831,  near  where  he  made  the  dam  in  1842, 
The  son  of  the  defendant  deposed,  that  for  twenty  years  be- 
fore the  time  of  the  trial.  (April,  1843,)  his  father  had  a  dam 
across  this  drain,  so  as  to  protect  his  fields  from  the  water 
running  off  the  plaintiff's  land — that  this  old  dam  was  a- 
bout  75  yards  docvn  the  drain — that  it  was  superseded  by  the 
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new  dam  of  1831,  erected  at  aoother  place,  and  that  the  old  June  1843 
dam  was  at  that  time  removed.    In  1838,  this  son  of  the  de-    ^o^jg 
fendant  was  the  owner  of  the  land  now  owned  by  the  plain-       ^ 
tiflf ;  and  he  asked  the  permission  of  his  father  to  cut  a  ditch      der. 
through  the  dam  of  1831,  and  the  defendant  gave  him  lib- 
erty to  do  so.      He  then  cut  a  ditch  a  foot  deep  in  the  bot- 
tom of  the  drain  through  the  dam,  and  drained  the  water 
into  the  defendant's  large  ditch,  which  he  had  cut  across  the 
natural  course  of  the  drain,  on  his  side  of  the  dividing  line 
between  the  two  tracts  of  land,      in  March,  1842,  the  wit- 
ness sold  bis  Jand  to  the  plaintiff,  and  then  told  her  that  he 
bad  cut  the  said  small  ditch  along  the  drain,  and  through 
the  dam  of  1831,  by  the  permission  of  his  father,  the  defen- 
dant.    There  was  no  evidence,  that  the  old  dam,  which 
stood  75  yards  down  the  drain,  ever  ponded  the  water  on 
the  plaintiff's  land  to  as  high  a  point,  as  either  the  dam  of 
1831  or  that  of  1742  did. 

The  court  charged  the  jury,  that  to  raise  a  presumption  of 
a  grant  to  the  defendant,  to  stop  up  the  natural  drain  of  the 
water,  and  pond  the  same  on  the  plaintiff's  land,  there  must 
have  been  an  enjoyment  of  the  right  to  obstruct,  to  the  same 
extent  as  it  is  now  obstructed,  continually  for  twenty  years. 
And  if  the  water  was  ponded  back  farther  upon  the  plain- 
tiff's laud  by  the  dam  of  1831,  than  it  had  been  by  the  old 
dam  75  yards  down  the  stream,  then  as  to  the  excess^  a  pre- 
sumption of  a  grant  for  that  excess  commenced  running  on- 
ly from  1831 :  and  that  the  plaintiff  was  entitled  to  recover 
for  that  excess^  notwithstanding  time  sufficient  hod  run  to 
raise  a  presumption  of  a  grant  to  the  defendant  to  erect  the 
old  dam,  75  yards  lower  down  on  the  stream,  and  to  pond 
the  water  to  a  less  height.  The  court  said  that  sixteen  years 
undisturbed  ustr  of  the  said  dams  by  the  defendant,  by 
which  the  water  was  thrown  back  on  the  plaintiff's  land, 
with  a  four  years  discontinuance  of  the  dams  by  contract 
with  his  son,  the  then  owner  of  the  land  of  the  plaintiff, 
would  not  raise  a  presumption  of  a  grant  to  him  to  erect  the 
said  dams ;  that  there  must  be  an  actual  and  continued  en« 
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June  1843  joyment  of  the  easement  for  at  least  twenty  years,  to  raise 
Morris    ^^^^  ^  presumption. 

The  jury  found  a  verdict  for  the  plaintiiflf,  and  there  being 


Comznain 


de^"  judgment  pursuant  thereto,  the  defendant  appealed. 

No  counsel  for  the  plaintiff. 
Kinney  for  the  defendant 

Danikl,  J.  Whether  the  sixteen  years  undisturbed  user 
of  the  dams  by  the  defendant,  taken  together  with  the  four 
years  discontinuance  of  the  dam  of  1S31,  by  contract  with 
his  son,  is  or  is  not  sufficient  in  law  to  raise  a  presumption 
of  a  grant  to  him  of  the  privilege  to  dam  the  drain  and 
throw  back  the  water  on  the  plaintiff's  land,  is  a  question 
not  necessary  for  us  now  to  decide.  For  it  is  admitted,  that 
there  was  no  evidence  in  the  cause,  that  the  water  was  ever 
ponded,  by  means  of  the  erection  of  the  old  dam  75  yards 
down  the  stream,  to  as  high  a  point  on  the  plaintiff's  land, 
as  it  was  by  the  dam  made  by  the  defendant  in  the  year 
1842.  The  plaintiff  was  then  certainly  entitled  to  recover, 
under  any  aspect  of  the  case.  The  damages  assessed  are 
but  nominal,  and  the  defendant  has  no  right  to  complain. — 
The  judgment  must  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 
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MARTHA  COPELAND  vs,  JOltN  t.  PARKER. 

An  o^eraeer,  from  whom  a  tlave  is  retreating  against  his  orders,  has  no  right  Jane  1843 
to  shoot  him  for  the  purpose  of  stopping  him.  ■     '  ■ 

A  plaintuflT  has  a  right  to  recover  damages  for  an  injury  done  bj  a  defendant 
to  his  slave,  While  hired  out,  if  the  injury  was  unjustifiable  and  was  of  such 
a  nature  as  impaired  the  value  after  the  term  of  hiring  expired. 

Appeal  from  the  Superior  Court  of  Law  of-  Gates 
County,  at  Spring  Term,  1843)  his  Honor  Judge  Pearson 
presiding. 

This  was  an  action  ou  the  case  to  recover  damages  for  au 
injury  done  by  the  defendant  to  the  plaintifi's  slave.  The 
plaintifi  proved  that  she  had  hired  the  boy  Gilbert,  who  was 
her  slave  and  about  twenty  years  of  age,  to  certain  gentle- 
men, who  were  opening  a  turnpike  road  in  Gates  county, 
for  the  year  ending  the  25th  of  December,  1840 ;  that,  ia 
November,  1840,  the  defendant,  at  the  distance  of  ten  paces, 
fired  at  him  with  a  shot  gun,  loaded  with  squirrel  shot,  and 
lodged  the  load  in  his  back  and  thigh.  In  consequence  of 
the  wound,  Gilbert  was  disabled  from  work  for  the  balance 
of  the  year,  and  for  nearly  half  the  year,  1841.  Several  doc* 
tors  were  examined,  as  to  whether  the  wound  impaired  his 
value  permanently,  the  shot  remaining  in  the  flesh  after  the 
wound  had  healed.  About  this  the  doctors  differed  in  opin- 
ion. The  defendant  relied  on  the  plea  of  justification,  and 
proved  that  he  was  the  overseer  of  the  hands ;  that  Gilbert 
had  left  his  work  without  leave  the  day  before,  but  came 
back  in  the  morning  and  went  to  work ;  that  about  10  o^- 
clock  the  defendant  requested  the  witness,  who  was  passing 
by,  to  stop  and  help  him  whip  Gilbert  for  having  run  awaf  • 

64 
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June  1843  As  the  witness  was  getting  off  his  horse,  Gilbert  stuck  his 

Copeiand  Spade  in  the  ground  and  started  off  in  a  walk  ;  the  defend- 

^        ant  ordered   him  to  stop ;  Gilbert  continued  to  walk  and 

Parker. 

rather  quickened  his  pace,  and  the  defendant  then  fired  and 
brought  him  to  the  ground.  This  was  done  at  a  place  in  the 
swamp,  where,  at  the  distance  of  some  twenty  or  thirty 
paces,  the  bushes  and  water  rendered  it  difficult  to  get  along. 
I'he  defendant's  counsel  moved  the  court  to  charge,  1st. 
that  the  defendant  was  fully  justified ;  2ndly.  that  the  plain- 
tiff could  not  at  any  rate  be  entitled  to  a  verdict,  unless  the 
jury  was  satisfied  that  the  value  of  the  negro  was  perma- 
nently innpaired  ;  that  a  temporary  injury,  extending  only  a 
lew  months  alter  the  hiring  for  the  year  expired,-  would  not 
support  an  action,  inasmuch  as  the  overseer  had  a  right  to 
chastise  on  the  last  day,  and  might  be  under  the  necessity  of 
disabling  the  stave,  in  which  event  the  owner  bad  no  right 
to  compfaiiT. 

The  court  charged  that  a  gun  was  not  a  fit  instrument  for 
chastisement,  and  that  an  overseer  had  no  right  to  shoot  a 
negro  down,  who  refused  to  stop,  when  ordered,  and  was  in 
the  act  of  making  off.  If  he  did  so,  it  was  a  wrongful  act, 
and  he  was  responsible  (o  the  owner  for  any  loss  sustained 
by  reason  thereof.  That  to  entitle  the  plaintiff  to  a  verdict, 
it  was  not  necessary,  that  the  negro  should  have  been  per- 
manently injured  after  the  wound  healed  up — it  was  suffi- 
cient if  tne  negro  was  disabled  from  working  after  the  expi- 
ration of  the  year,  so  that  the  plaintiff  sustained  damage  by 
losing  his  services.  There  was  a  verdict  for  the  plaintiff, 
and  judgment  having  been  rendered,  the  defendant  appealed. 

No  counsel  for  either  party  in  this  court. 

Daniel,  J.  The  charge  of  the  judge  we  think  was  un- 
exceptionable. The  overseer  had  a  right  to  correct  the  slave 

for  leaving  his  work  the  day  before  without  permission 

But  in  attempting  to  perform  this  duty,  as  the  slave  was  not 
in  resisCance  to  him,  but  was  only  retreating  against  his  or- 
ders, he  had  no  right,  we  think,  to  use  a  deadly  instrument 
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to  stop  him.      The  slave  was  not  likely  then  to  be  lost :  it  June  1843 
was  probable  that,  in  a  few  hours  or  in  a  few  days,  he  would  Copeiand 
have  returned,  or  would  have  been  brought  back,  when  the       ▼ 
overseer  might  have  corrected  him  for  his  misdeeds  in  a  rea-   ^"*^' 
sonable  manner.      The  act  of  shooting  the  slave  betrayed 
passion  in  the  overseer,  rather  than  a  desire  to  promote  the 
true  interest  of  his  employers,  or  to  keep  up  that  subordina- 
tion, which  the  state  of  our  society  demands. 

Secondly  ;  We  agree  with  his  Honor  in  the  opinion,  that 
any  injury  to  the  plaintiff's  reversion  in  the  slave,  done  by 
the  illegal  act  of  the  defendant  during  the  time  of  the  par- 
ticular estate,  might  be  redressed  in  an  Qction  on  the  case^ — 
'i'be  judgment  must  be  affirmed. 

Per  Curiam.  Judgment  affirmed. 
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CHARLES  M.  FORD  m.  JOHN  H.  BLOUNT'S  EX'OR. 

June  1843  If  an  executor  or  ttdministrator,  at  his  own  sale,  procure  an  agent  to  buy  for 

L  him  any  part  of  the  property  of  his  testator  or  intestate  and  then  to  le-oon- 

Toy  it  to  him,  such  executor  or  administrator  shall  account  for  the  full  value 
of  such  property,  or  for  such  higher  prices  as  he  subsequently  obtaLis  for  it, 
beyond  the  amount  bid  by  his  agent. 
The  case  of  Hoskina  v  Wilaon,  3  Dev.  &,  Bat  243,  cited,  explained,  and  ap- 
proved. 

Appeal  from  the  Superior  Court  of  Law  of  Perquimons 
County,  at  Spring  Term,  1843,  his  Honor  Judge  Pearson 
presiding. 

This  was  an  action  of  debt  upon  a  note  under  seal,  for 
$960  90.  The  defendant  relied  on  the  plea  of  fully  admin- 
istered. To  shew  assets,  the  plaintiff  proved  that  at  the  sale 
of  the  effects  of  the  testator  in  June,  1838,  the  growing  crop 
of  corn  was  sold  by  the  detendant  and  bought  by  one  Skin- 
ner, who  also  bought  most  of  the  negroes  of  the  testator — 
that  afterwards  the  defendant  had  the  crop  cultivated  by  the 
negroes,  and  the  crop,  when  sold  by  him,  produced  $1800, 
over  and  above  the  price  given  by  Skinner  and  a  reasonable 
sum  for  the  after  cultivation,  gathering,  &c.  Skinner  gave 
high  prices  for  the  negroes,  much  more  than  they  could  be 
now  sold  for ;  and  bought  the  crop  of  corn,  which  was  sold 
by  fields,  at  $1  50  cents  per  1000  hills,  about  $3  60  cents 
per  acre,  which  was  a  fair  price  under  the  circumstances — 
the  time  of  the  year — the  little  demand  for  growing  crops, 
as  all  farmers  then  had  crops  in  tend — though  the  crop 
would  have  been  worth  much  more  to  a  man  who  liad  force 
to  cultivate  it.  Skinner  swore,  that  Mrs.  Blount,  the  widow, 
who  was  his  wife's  sister,  both  being  the  daughters  of  the 
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defendant,  before  the  sale,  requested  him  to  b.d  for  her — June  1843 
that  in  several  instances  he  bid  openly  (or  the  widow,  think-  y^ 
ing  that  would  affect  the  prices,  and  the  clerk  of  the  sale  set  ^ 
such  articles  down  to  the  widow — but  as  Blount's  estate 
was  supposed  to  be  insolvent,  and  many  creditors  were  pre- 
sent, he  found  they  were  not  inclined  to  tavor  the  widow, 
and  when  the  negroes  were  sold,  he  bought  them  in  his  own 
name.  He  bought  the  crop  in  his  own  name,  and  both  the 
negroes  and  crop  were  set  down  in  the  account  of  sales  to 
him,  although  he  bought  them  as  the  agent,  and  at  the  re- 
quest of  the  widow.  But  afterwards  the  defendant  executed 
to  him  bills  of  sale  for  the  negroes,  and  he  immediately  re- 
conveyed  at  the  same  prices  to  the  defendant.  The  defend- 
ant also  credited  him  for  his  several  bids  for  the  corn  crop, 
and  immediately  took  the  corn  from  him.  There  was  evi- 
dence tending  to  shew  that  the  defendant  had  procured  the 
widow  to  request  Skinner  to  buy  the  negroes  and  com. — 
Unless  the  defendant  was  charged  with  the  $1800,  thus  re- 
alized from  the  corn  crop,  it  was  admitted  that  he  had  fully 
admiuistered. 

The  plaintiff's  counsel  insisted  that,  in  fact.  Skinner  had, 
through  the  instrumentality  of  the  widow,  been  procured  to 
buy  the  corn  for  the  defendant,  and  then  having  re-convey- 
ed to  the  defendant,  it  became  again  the  testator's  property, 
in  the  same  way  as  if  the  defendant  had  bought  it  himself 
directly  ;  and  that  the  doctrine  in  Hoskins  v  Wilson^  4  Dev. 
&  Bat.  243,  was  confined  to  slaves  and  land,  which  passed 
to  tne  agent  by  a  written  transfer.  The  court  charged,  that 
if  in  face  Skinner  bought  the  corn  from  the  defendant,  and, 
afler  the  title  was  in  him,  immediately  transferred  it  back  to 
the  defendant,  although  this  circumstance  might  have  the 
effect  in  equity,  where  matters  of  account  can  be  properly 
adjusted,  to  charge  the  defendant  with  the  net  proceeds,  after 
proper  allowances,  yet,  in  Inw,  the  corn,  having  passed  to 
Skinner,  ceased  to  belong  to  the  estate  of  the  testator,  and 
the  defendant  was  not  chargeable  in  respect  thereof  for  more 
than  the  amount  of  Skinner's  bids — that  this  principle  de- 
pended upon  the  title  passing  to  the  agent,  and  it  made  no 
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June  1843  difference  whether  the  title  passed  by  deed  or  by  a  mere  par- 
Ford     ^^  s*'®i  wheq  the  property  was  ol  a  nature  to  pass  without 
V       deed. 

The  jury  found  for  the  defendant  upon  the  plea  of  fully 
administered,  and  judgment  having  been  rendered  according- 
ly, the  plaintiff  appealed. 

ii.  Moore  for  the  plaintiff. 
Kinney  for  the  defendant. 

Gaston.  J.  It  seems  to  us  that  upon  one  view  of  the 
case^  which  was  properly  submitted  to  the  consideration  of 
the  jury,  the  instructions  of  the  court  were  erroneous.  His 
Honor  having  lefl  it  ^to  them  as  a  question  of  fact,  whether 
the  witness  Skinner,  at  the  public  sale  made  by  the  Execu* 
tor,  bid  off  the  growing  crop  for  Atm,  instructed  them,  that, 
if  they  should  so  find,  the  executor  was  nevertheless  not,  in 
law,  chargeable  to  the  creditors  of  his  testator  for  the  amount 
which  that  crop  actually  produced  in  his  hands,  but  only  for 
the  sum  at  which  it  had  been  so  bid  off.  In  support  of  this 
position  it  has  been  argued  by  the  defendant's  counsel,  that, 
by  the  contract  of  sale,  the  legal  title  in  the  crop  passed  to 
the  purchaser,  and  was  wholly  divested  out  of  the  defendant 
as  executor,  and  that,  upon  the  re-transfer,  it  vested  in  the 
defendant  again,  but  in  his  individual  character ;  that  the 
alleged  trust  under  which  the  purchaser  bought  could  not 
be  noticed  in  a  Court  of  Law,  as  invalidating  the  sale,  but 
was  cognizable  only  in  a  Court  of  Equity,  which  would 
not  allow  the  executor  to  derive  gain  therefrom  ;  that  these 
principles  were  distinctly  recognized  in  the  case  of  Hoskins 
V  Wilson^  (3  Dev.  &  Bat.  243)  where  there  was  a  transfer 
from  the  vendor  and  re-transfer  from  the  vendee  by  deed , 
and  that  the  same  principles  must  apply  in  cases  of  transfer 
and  re-transfer  by  parol,  if  the  nature  of  the  property  per- 
mitted it  to  pass  without  deed.  We  do  not  think  that  the 
question  to  be  decided  necessarily  involves  the  enquiry, 
whether,  at  law,  the  title  of  the  growing  corn  passed  to  the 
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Ford 

V 

Blount. 


^  4.*-^ 


supposed  purchaser,  and  was  immediately  thereafter  re-vest- J«ne  1843 
ed  in  the  defendant,  or  whether,  notwithstanding  such  appa- 
rent or  pretended  snie  and  re-sale,  it  continued  in  the  de- 
fendant until  his  final  disposition  of  the  corn.  The  ques* 
tion  to  be  decided  is,  for  what  sum  is  the  defendant  charge- 
able to  the  creditors  of  his  testator  because  of  that  crop  of 
corn.  Is  it  what  he  actually  got,  or  only  the  price  at  which 
his  agent  bid  it  off?  Assets  in  the  hands  of  an  executor  or 
administrator  are  thus  defined  :  *' AH  those  goods  and  chat-, 
tels,  acjions  and  commodities,  which  were  of  the  deceased 
in  right  of  action  or  possession  as  his  own,  and  so  continued^ 
to  the  time  of  his  death,  and  which  after  his  death  the  exec* 
utor  or  administrator  doth  get  i'Uto  his  hands  as  belongingl 
to  him  in  the  right  of  his  executorship  or  administratorship, 
and  all  such  things  as  do  come  to  the  executor  or  adminis^ 
trator  in  lieu  or  by  reason  of  that,  and  nothing  else  shall  bej 
said  to  be  assets  in  the  hands  of  the  executor  or  administra-^ 
tor  to  make  him  chargeable  to  a  creditor  or  legatee." — » 
Touchstone  496,  3  Will's  on  Ex'rs  1012.  Now  the  net 
price,  which  the  defendant  obtained  for  the  corn,  when  ulti- 
mately disposed  of  by  him,  was  obtained  in  Tieti  and  by  rea- 
son of  goods  of  the  testator  which  had  come  to  him  in  his 
office  of  executor,  and  for  this  price  he  ought  to  be  charged 
unless  he  had  theietofore  rightfully  disposed  thereof  at  a 
less  price.  Nothing  is  better  settled  with  us  than  that  an] 
executor  cannot  buy  at  his  own  sale.  It  would  be  a  mise-* 
rable  evasion  of  the  law,  i^f  he  could  rightfully  do  this 
through  the  intervention  of  an  agent.  What  is  prohibited 
directly  cannot  be  sanctioned,*  if  done  indirectly.  Suppose, 
therefore,  the  sale  of  pretended  sale  to  Skinner  did  pass  the 
legal  title,  yet  if  in  this  transaction  he  were  the  agent  of  the 
executor  and  bought  for  the  executor,  it  was  a  wrongful  dis- 
position, and  the  price  is  not  the  measure  of  the  value  of  the 
corn  wrongfully  sold.  An  executor  cannot  be  allowed  to 
speculate  upon  and  make  profits  out  of  the  estate  of  his  tes- 
tator. Whenever  it  is  seen  that  he  has  made  profits  there- 
out, these  profits,  as  well  at  Law  as  in  Equity,  are  assets  for 
the  satisfaction  of  creditors  and  legatees.    So  if  he  buys  in 
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June  1843  a  debt  of  his  testator  for  less  than  its  nominal  amount,  he 

Ford     shall  be  allowed  only  what  he  paid  therefor.    And  it  will 

^.  ^       make  no  difference  whether  he  buys  in  his  own  name  or 

Blount.      ,  ,     ,      .  .  r 

through  the  intervention  oi  an  agent. 

If  the  case  of  Hoskins  v  Wilson  has  been  regarded  as 
authority  for  the  position  that  a  transfer  by  an  executor  to 
an  agent,  and  a  re  transfer  by  the  agent  to  the  executor, 
changes  the  character  of  the  executor's  ownership,  that  he 
now  holds  absolutely  what  he  before  held  in  trusty  we  must 
be  permitted  to  say  our  decision  has  been  misunderstood. — 
There  is  a  great  difference  between  the  legal  effect  of  sales, 
conveyances  and  other  dispositions,  when  made  by  trustees, 
who  are  at  law  the  owners  of  the  property,  and  when  made 
by  those  who,  without  having  an  estate  therein  at  law,  are 
entrusted  with  certain  powers  in  relation  thereto.  In  the 
case  referred  to,  the  trustee,  whose  conduct  was  arrais^ned, 
'  was  of  the  latter  description.  Upon  the  petition  of  several 
tenants  in  common  of  certain  slaves,  an  order  was  made  by 
a  competent  court  for  the  sale.  The  sale  was  made,  report- 
ed to  the  court,  and  confirmed,  and  a  conveyance  in  due  form 
executed  to  the  reported  purchaser  by  the  petitioners.  Some 
of  these  petitioners  were  under  age,  and  it  was  alleged  that 
the  purchaser  bought  in  the  slaves  for  the  guardian  of  the 
infants,  and,  shortly  afler  taking  his  conveyance,  conveyed 
ithem  to  the  guardian.  We  held,  that,  although  the  sale 
might  have  been  set  aside  under  the  rule  which  prevails  in 
Equity,  that  no  trustee  or  agent  of  the  parties  to  a  sale  shall 
be  allowed  to  purchase  for  himself,  yet  the  legal  title  of  the 
petitioners  passed  under  their  conveyance  to  the  reported 
purchaser,  and  by  his  conveyance  to  the  guardian  of  the  in- 
fant petitioners.  So  in  the  case  there  quoted  of  Jackson  v 
Walsh,  14  Johns.  407,  there  was  a  sale  of  land  mnde  by  an 
executor,  and  it  was  objected  that  under  his  deed  the  pur- 
chaser could  not  take  the  legal  estate,  because  the  purchase 
was  made  in  trust  for  the  executor.  Here  the  vendor  was 
not  owner,  and  the  estate  did  not  pass  from  him.  His  deed 
operated  at  law  as  an  appointment,  and  the  vendee  as  the 
appointee  under  it  took  the  estate  from  the  devisor.    The 
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objection  that  the  estate  did  not  pass  under  this  appointment  J""^  ^^^^ 
at  law  was  overruled,  but  it  was  distinctly  admitted  that  a     pord 
Court  of  Equity  would  have  readily  listened  to  an  applica-    «jJL* 
tion  from  persons  interested  in  and  aggrieved  by  this  trans- 
action, had  it  been  made  in  due  season,  and  have  set  aside 
the  sale  as  one  in  violation  of  the  settled  law  of  that  court. 
But  an  Executor  holds  the  goods,  which  were  of  his  testa* 
tor  as  the  legal  owner,  and  although  the  law  gives  him  this 
dominion  for  the  benefit  of  others,  yet  a  sale  of  these  goods 
by  him  is  made  in  the  legal  character  of  owner.    Now  no  ^ 
man  can  sell  his  own  property  to  himself,  and  whenever  an ; 
alleged  sale,  however  disguised,  is  perceived  to  be  of  this 
character,  it  must  be  pronounced  by  every  court,  which  can  i 
look  beyond  the  forms  of  the  transaction,  to  be  a  nullity.—  ^ 
Whether  there  may  not  be  cases  in  which,  because  of  the 
peculiar  operation  of  the  solemnities  accompanying  a  pre- 
tended transfer  from  and  re-transfer  to  an  executor,  a  Court 
of  law  may  be  incompetent  to  ascertain  the  truth  of  the 
transaction,  we  forbear  to  say  until  a  necessity  for  a  determi- 
nation of  that  question  shall  arise.    But  in  the  case  under 
consideration,  we  have  no  difficulty  in  saying  that  there  was 
DO  impediment  of  this  character.    If  no  consideration  pass- 
ed or  was  intended  to  pass  from  the  bidder  to  the  executor, 
there  was  no  contract  of  sale.     The  transaction  was  in  fact 
a  sham^  a  pretended  sale,  and  the  law  will  so  pronounce  it. 
The  property  remained  what  it  had  been,  the  property  of  the 
executor. 
The  judgment  must  be  reversed  and  a  new  trial  awarded. 

Per  Curiam.  Judgment  reversed  and  new 

trial  awarded. 
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JOHN  C.  EHRINGHAUS  vi.  CHARLES  M.  FORD  &  AL. 

« 

Jane  1843  ^^^^  ^  Bank  of  this  State  agreed  to  lend  to  an  individual  notes  of  a  Yir* 

— ^^— ii.^     ginia  Bank,  which  were  at  a  depreciation  in  the  market,  bolow  both  specie 

and  the  notes  of  the  bank  in  this  State,  and  the  borrower  was  to  give  his 

note  at  ninety  days,  to  be  discoanted  by  the  Bank,  and  to  be  paid  in  specie 

or  in  tilie  notes  of  the  bank  making  the  loan ;  held  that  the  note  given  in 

pursuance  of  this  agreement  was  void  for  usury  though  the  borrower  stated 

at  ue  time  that  he  could  make  Uie  Virginia  notes  answer  his  purpose  in  the 

payment  of  his  debts  to  others. 

•  tlsuiy  consists' in  tiie  unlawful  gain,  beyond  the  rate  of  six  per  eenfe.,  taken  or 

ifeserved  by  the  leader,  and  sot  in  the  actual  or  eoDtingent  loss  sustained  by 

ibe  bortoWer.    The  proper  subject  of  enquiry  is,  what  is  the  lender  to  rc- 

,     oeive,  and  not  always  what  the  borrower  is  to  pay,  for  the  forbearance. 

Appeal  ffom  the  Superior  Court  of  Law  of  Camden  Coun- 
ty, at  Spring  Term,  1843,  his  Honor  Judge  Pearson 
presiding. 

This  was  an  action  of  debt  upon  a  note  for  $4400,  dated 
17th  June,  1812.  The  defence  relied  on  was  the  statute  of 
Usury.  On  the  trial,  it  appeared  in  evidence,  that  "Wil- 
liams and  Green,  the  principals  in  the  note,  on  the  17th  of 
June,  1842,  had  their  notes  in  Bank,  two  for  $1200  each, 
and  one  for  $2000,  that  at  the  instance  of  Williams  and 
Green,  the  Cashier  agreed  to  consolidate  the  three  notes,  and 
the  note  in  question  was  taken  in  renewal  thereof.  The 
usury  alleged  was  in  the  $2000  thus  included  in  the  note  of 
of  $4400.  The  $2000  note  was  offered  for  discount,  on  the 
25th  February,  1842,  and  was  then  discounted  as  to  $1000. 
On  the  fourth  of  March  following,  it  was  discounted  as  to 
the  other  $1000,  and  when  discounted,  the  proceeds  were 
placed  on  the  books  of  the  bank  as  a  credit  to  Williams  and 
Green,  in  Virginia  bills.      Williams  and  Green  were  then 


* 
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charged  with  the  amount  of  several  notes  the  bank  had  re-'^nne  1843 
ceived  for  collection  against  them,  and  the   balance  was    EhringT 
checked  out  by  Williams  and  Green,  and  paid  to  the  bearers     ^^^ 
of  the  checks  in  Virginia  bills.     There  was  evidence  tend-    peidp 
ing  to  shew,  that  the  terms  upon  which  the  $2000  note  was 
discounted  were,  that   Williams  and  Green  should  receive 
Virginia  bills,  and  pay  in  North  Carolina  bills  or  specie.     It 
was  also  in  evidence,   that  on  the  25th  of  February,  1842, 
and  on  the  fourth  of  March,  1842,  and  for  some  time  after- 
wards, the  bills  of  the  Virginia  banks  were  seven  per  cent, 
below  specie  value  in  the  money  market,  and  between  two 
and  four  per  cent,  below  North  Carolina  bills.      That  on  the 
second  of  February,  1842,  the  Bank  made  a  rule,  that  all  de* 
posites  in  Virginia  bills  should  be  considered  and  entered  as 
special  deposits,  and   paid  out  in  Virginia  bills.     That  in 
February,  March  and  May,  the  difference  between  Nort*i 
Carolina  bills  and  Virginia  bills  in  the  money  market  at  the 
North  and  in  Norfolk   was  2  per  cent,  in  North  Carolina 
bills,  that  in  Elizabeth  City,  where  the  bank  is  located,  the 
difference  was  between  2  and  4  per  cent,  in  favor  of  North 
Carolina  bills,  during  the  latter  part  of  February,  March, 
April  and  May,  1842 ;  that  the  bank,  in  February,  1842,  re- 
fused to  take  Virginia  bills  in  payment  of  claims  sent  to 
them  from  the  North  to  collect,  but  at  that  time  took  such 
bills  in  payment  of  notes  discounted  previous  to  February. 
The  plaintiff's  counsel  called  as  a  witness  John  C.  Ehring- 
haus,  the  Cashier.     The  defendant's  counsel  objected  to  his 
competency,  as  he  was  the  plaintiff  of  record.     The  court 
considered  him  incompetent.     The  plaintiff  offered  in  evi- 
dence the  book  kept  by  the  Cashier  in  pursuance  of  a  clause 
in  the  bank  charter,  and  made  evidence  by  that  clause. — 
The  book  was  objected  to  by  the  defendant's  counsel,  but 
was  admitted  by  the  court.     It  appeared  from  the  book  that 
on  the  18th  of  February,  1842,  the  President  and  Directors 
entered  into  a  resolution,  that  all  notes  discounted  on  that 
day  and  afterwards  should  be  paid  in  North  Carolina  notes 
or  specie  ;  and,  on  the   25th   of  February  they  adopted  an- 
other resolution,   that   one  half  of  the  payments  upon  all 
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June  1848  notos  discounted  prior  to  the  18th  February,  should  be  in 
Bhring-  North  Carolina  bills.  A  copy  of  these  resolutions  was  post- 
hftufl  ed  up  in  the  bank  room.  Several  witnesses  swore  that,  al- 
FonL  though  in  February  there  was  a  difference  in  the  money 
market  of  2  per  cent,  in  favor  of  North  Carolina  bills  and  of 
4  per  cent,  after  these  resolutions  of  the  bank  on  Virginia 
billSj  still  Virginia  bills  continued  current,  and  passed  at  par 
in  payment  of  debts  and  in  tlie  purchase  of  produce.  The 
sheriff  swore  that  he  had  many  executions  to  collect  return- 
able to  March  Term,  and  he  received  Virginia  bills,  except 
iu  two  cases,  where  he  was  instructed  to  require  specie ;  but 
these  instructions  were  withdrawn  in  a  short  time,  and,  as 
far  as  he  knew,  Virginia  bills  were  received  at  their  nomi- 
nal value  in  the  payment  of  debts,  and  answered  that  pur- 
pose the  same  as  North  Carolina  bills,  except  at  bank.  One 
Butler,  the  Teller  of  the  bank,  swore,  that,  when  Williams 
applied  for  the  discount  of  the  $2000  note,  he  stated  that  he 
was  entirely  willing  to  receive  Virginia  bills,  as  they  would 
answer  to  pay  debts  at  their  nominal  amount,  for  which  pur- 
pose he  wished  to  get  them.  He  stated  that  the  bank  resum- 
ed specie  payment  on  the  1st  of  May,  and,  as  preparatory  to 
that,  in  February  and  afterwards,  paid  out  few  of  its  notes, 
and  wished  to  get  in  as  many  as  possible.  He  also  stated, 
that  it  was  the  practice  of  the  bank  to  have  quarterly  settle- 
ments viiih  the  Virginia  banks,  and  exchange  to  them  such 
of  their  notes  as  this  bank  had  received,  for  the  notes  of  this 
bank,  which  they  had  received,  and  the  excess  was  entered 
to  the  credit  of  the  one  or  the  other. 

About  February,  and  for  some  time  afterwards,  the  credit 
of  excess  was  in  favor  of  this  bank  for  a  considerable  amount, 
and  this  amount  did' not  draw  interest  from  the  debtor  bank. 
It  was  also  in  evidence,  that  Williams  and  Green  were  in 
debt  to  many  persons,  and  that  persons,  situated  as  they 
were,  could  get  off  Virginia  bills  at  their  nominal  amount  in 
payment  of  debts.  Green  was  one  of  the  directors  present 
when  the  $2000  note  was  discounted.  The  court  charged, 
that  if  there  was  usury  in  the  $2000  note,  and  it  was  includ- 
ed in  the  $4400  note,  now  sued  on,  it  would  vitiate  the 
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whole.  That  to  coDstitute  usury  there  must  be  a  loan  of  J»n«  is^a 
money,  to  be  returned,  at  all  events,  at  a  profit  of  more  than  "EhringT" 
six  per  cent,  to  the  lender,  and  a  loss  of  more  than  six  per  ^^^ 
percent,  to  the  borrower.  In  this  case  it  was  not  contradict-  poi^ 
ed  but  that  there  was  a  loan  to  be  returned  at  all  events — ^the 
only  question  was,  as  to  the  proit  of  the  one  and  the  loss  of 
the  other ;  that  if  Virginia  bills  were  depreciated  at  the  time, 
80  as  to  be  from  2  to  4  per  cent,  below  North  Carolina  bills 
in  value,  and  7  per  cent,  below  the  value  of  specie,  and  the 
bank,  as  a  condition  of  the  loan,  required  the  borrower  to 
receive  such  Virginia  bills,  with  the  expectation  and  right  to 
make  him  repay  in  North  Carolina  bills  and  specie,  without 
explanation,  it  made  out  a  case  of  usury;  for,  besides  the  six 
per  cent  interest,  the  lender  received,  and  the  borrower  lost, 
the  difference  in  value.  That  as  to  the  receipt  of  the  Vir- 
ginia bills,  after  the  credit  was  given  to  the  borrower,  it  made 
no  difference  whether  he  received  them  himself,  or  whether 
they  were  received  by  persons  having  his  check ;  that  if  this 
additional  profit  was  made  by  the  one  and  lost  by  the  other, 
as  the  terms  of  the  loan,  it  made  no  difference  whether  the 
ofiSlcers  of  the  bank  thought  it  was  usury  or  not,  for  no  man 
was  allowed  to  give  in  excuse  his  ignorance  of  the  law,  if 
in  fact  the  law  was  violated.  The  court  further  charged^ 
that  the  plaintiff,  by  way  of  explanation,  insisted,^r^t,  that 
there  was  no  additional  gain  to  the  bank;  for,  supposing 
Virginia  notes  to  be  then  depreciated,  they  would,  in  after 
settlements  with  the  Virginia  banks,  when  they  should  in 
the  course  of  trade  get  notes  of  this  bank,  answer  as  well  as 
specie.  2nd,  that  there  was  no  loss  sustained  by  the  bor- 
rower ;  for  he  was  enabled,  being  in  debt,  to  pay  off  his 
debts  with  these  Virginia  bills,  dollar  for  dollar,  and  that 
was  the  motive  of  the  bank  in  letting  him  have  them.  As 
to  the  first,  was  there  an  additional  gain  to  the  bank  ?  This 
was  a  question  of  fact  for  the  jury. 

It  was  insisted,  that,  as  the  excess  of  Virginia  bills  did  not 
draw  interest,  the  bank  gained,  as  a  matter  of  course,  in 
getting  off  depreciated  paper  at  par,  which  would  otherwise 
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June  1843  lay  upon  its  hwids  unproductive.  As  to  the  second,  whs 
Ehrin^  there  a  loss  to  the  borrower?  this  was  also  a  question  of  fact 
baiM  for  the  jury.  If  the  borrower  owed  debts,  and  his  creditors 
Fold,  ^^re  willing  to  receive  Virginia  bills  in  payment  at  par,  it 
would  seem  he  lost  nothing  by  receiving  them  at  par.  The 
defendant's  counsel  here  moved  the  court,  that  lie  lost  in  this, 
that  if  he  had  received  specie,  or  even  North  Carolina  billS| 
he  could  have  exchanged  the  one  at  7  per  cent,  premium, 
and  the  other  for  2  per  cent,  premium  for  Virginia  bills, 
which  latter  bills  would  have  paid  his  debts,  dollar  for  dol* 
lar,  and  he  would  have  the  premium  extra.  The  court 
charged,  that  the  premium  extra,  if  the  borrower  could  have 
realized  it,  would  certainly  have  been  desirable.  But  if  the 
bank  did  not  have  the  ability  to  lend  specie,  and  was  uawiU 
ling  to  lend  its  own  notes,  And  the  borrower  was  thutf  unable 
to  make  this  premium  extra,  it  was  rather  a  disappointment 
than  a  loss  or  sacrifice  on  the  part  of  the  borrower.  If  the 
borrower,  being  unable  to  get  a  loan  of  specie  or  North  Car* 
olina  bills,  received  Virginia  bills  at  par  and  pressed  them  off 
to  his  creditors  at  par,  he  could  not,  as  the  term  loss  was  un- 
derstood in  law,  be  said  to  have  submitted  to  a  loss,  for  the 
debts  he  owed  and  thus  paid,  might  be  called  for  in  specie 
as  well  as  the  debt  he  incurred  in  order  to  pay  it.  The  de- 
fendant's counsel  then  moved  the  court  to  charge,  that  if  the 
credit  of  Williams  and  Green  was  so  much  impaired,  that  a 
depreciated  currency  wouJd  pay  their  debts  at  the  full  nom- 
inal value  of  such  depreciated  currency,  yet  it  did  not  follow 
that  they  did  not  suffer  loss  by  borrowing  such  currency 
and  contracting  to  pay  in  a  belter  currency,  thousjh  they  did 
in  fact  pay  off  debts  to  the  whole  amount  of  the  sura  bor- 
rowed, and  that,  although  the  borrower  did  not  lose  beyond 
the  six  per  cent.,  j^et  if  the  lender  gained  or  made  51  profit 
over  and  above  the  six  per  cent.,  and  the  making  this  profit 
was  a  part  of  the  agreement,  upon  which  the  loan  was  made, 
this  agreement  was  in  law  a  corrupt  and  usurious  agreement. 
The  court  refused  so  to  charge  :  But  charged  that  the 
essence  of  u^ury  consisted  in  the  fact,  that  one  man  having 
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the  means,  shonid  take  advantages  of  the  necessities  of  an-  Jun^  1843 
other,  and  exact  a  gain  of  more  than  six  per  cent,  at  tho  ex-  Ehring- 
pooso  of  the  other  for  a  loan,  that  although  it  was  understood  ^^^^ 
that  the  lender  wottld  gain  over  and  above  six  per  cent,  yet  ^o,^, 
if  it  was  not  to  be  at  the  expense  of  the  borrower,  it  did  not 
come  within  the  legal  meaning  of  usury — there  must  be  a 
conjunction  of  a  profit  to  one,  and  a  loss  to  the  other.  For 
instance,  if  A.  applies  to  B.  to  borrow  $1000,  B.  says  I  have' 
not  that  much  cash,  but  I  have  $300  cash,  and  a  note  on  C. 
loF  $500,  C.  being  doubtful  and  his  note  not  being  worth  its 
nominal  amount ;  whereupon  A.  says,  the  note  of  C.  cvilt 
be  as  good  as  cash  for  what  I  owe,  and  I  am  borrowing  the 
money  to  pay  him,  and  B.  thereupon  let  him  have  $500 
cash,  and  C's  note,  and  takes  his  note  for  $1000,  with  six 
per  cent,  this  is  not  usury,  lor  although  R  gained  by  gettitig 
off  a  doubtful  note  at  par,  yet  A.  lost  nothing,  for  that  note 
was  worth  to  him  its  nominal  amount.  So  in  this  case,  if 
Che  bank,  being  about  to  reaume  specie  payments,  was  ui> 
willing  to  lend  its  own  notes,  but,  having  these  depreciated 
Virginia  bills,  was  induced  to  lend  them  under  the  full  be- 
lief that  the  borrower  could  use  them  at  the  nominal  value, 
and  so  would  lose  nothing,  the  fact  that  the  bank  did  gain 
would  not  constitute  usury,  because  tho  borrower  did  not 
lose  ;  but  in  considering  the  question,  the  jury  must  be  sat- 
isfied that  the  bank  had  no  reason  to  believe  that  the  bor- 
rower would  lose,  and  was  satisfied  that  he  would  not,  for  if 
a  needy  man  says  to  a  money  lender,  that  bills  50  per  cent, 
below  par  will'  answer  him  as  cash,  the  lender  must  neces- 
sarily know  that  it  is  not  so,  and  that  the  borrower  means  to 
submit  to  a  sacrifice  for  the  sake  of  getting  money.  So  if 
the  bills  are  25  per  cent.,  10  per  cent.,  5  per  cent.,  2  per  cent., 
the  argument  upon  the  question  of  fact  is  stiil  the  same, 
weakened  only  in  degree,  and  the  question  resolves  itself 
into  this,  did  the  parties  really  believe  that  the  depreciated 
bills  would  answer  the  borrower  to  pay  his  debts  as  cash  ; 
if  so,  then  the  one  has  not  made  a  gain  at  the  expense  of  the 
other,  and  there  is  no  usury  ;  but  if  a  loss  to  the  borrower 
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June  1843  ^^s  expected  by  reason  of  the  bills,  then  the  lender  has  ta- 
Ehring-    ken  advantage  of  the  necessities  of  the  borrower,  to  compel 
hauB     hioj  to  submit  to  a  loss  for  his  benefit,  and  the  lav  pro- 
Ford,    nounces  the  transaction  usurious,  and  the  note  void. 

■ 

Badger  for  the  plaintiff. 

Kinney  ^  Iredell  for  the  defendant. 

Gaston,  J.  The  best  definition  which  can  be  given  of 
usury,  will  be  found  in  the  words  of  the  statute  by  which  it 
is  prohibited  :  "  No  person  or  persons  whatsoever,  upon  any 
contract,  shall  directly  or  indirectly  take  for  the  loan  of  any 
moneys,  wares,  merchandizes  or  commodities  whatsoever, 
above  the  value  of  six  dollars  by  way  of  discount  or  interest 
for  the  forbearance  of  one  hundred  dollars  for  one  year,  and 
so  after  that  rate  for  a  greater  or  lesser  sum,  or  for  a  longer 
or  shorter  time,  and  all  bonds,  contracts  and  assurances  what* 
ever  for  the  payment  ot  any  principal  or  money  to  be  lent 
or  covenanted  to  be  performed  upon  any  usury,  whereupon 
or  whereby  there  shall  be  reserved  or  taken  above  the  rate  of 
six  dollars  in  the  hundred  as  aforesaid,  shall  be  utterly  void." 
Usury  consists  then  in  taking  directly  or  indirectly,  upon  a 
loan  of  money  or  commodities,  either  by  way  of  discount  or 
interest,  above  the  value  of  six  dollars  for  the  forbearance 
of  one  hundred  dollars  for  one  year,  or  that  rate  for  a  great- 
er or  less  sum.  or  for  a  longer  or  shorter  time.  It  follows 
then,  that  the  test  proper  to  be  applied  to  the  loan,  which  in 
this  case  is  alleged  to  be  usurious,  is  whether  it  was  made 
upon  an  agreement  to  render  therefor  a  higher  rate  of  com- 
pensation than  the  statute  sanctions.  Now  if  the  agreement 
was,  that  the  borrowers  should  receive  the  amount  lent,  af- 
ter deduction  of  the  discount,  in  notes  known  to  be  depreci- 
ated at  their  nominal  value,  and  at  the  expiration  of  the  term 
should  repay  that  amount  in  lawful  money,  or  in  a  currency 
less  depreciated  than  that  in  which  it  was  advanced,  without 
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fiirlher  explanation,  an  assurance  to  carry  that  agreement  ^°°^  ^^^ 
into  execution  would  be  usurious.  It  is  manifest,  that  by  Ehriog- 
that  assurance  there  is  reserved  to  the  lender,  after  taking  ''■^ 
out  the  legal  discount,  the  difference  between  the  actual  val-  Ford, 
ue  of  what  was  lent  and  what  is  to  be  returned.  This  is 
prohilHted  gain.  If  upon  a  loan  it  is  agreed,  that  thet>or- 
rower  shall  be  paid  in  bills  at  a  premium,  which  they  actu- 
ally command  in  the  market,  all  will  admit  that,  in  this, 
there  would  be  no  usury,  and  it  ohisC  follow,  that  if  he  foe 
required  to  take  it  in  bills  at  par,  which  are  then  at  a  dis- 
count, this  must  be  usury.  *  Whatever  may  be  the  motives 
which  induced  the  Legislature  to  regulate  the  value  of  the 
use  of  money,  and  by  severe  penalties  to  prohibit  all  bar- 
gains for  its  wse  at  a  higher  price,  the  standard  of  this  value 
is  the  gain  taken  by,  or  reserved  to  the  lender,  not  the  price 
paid  or  to  be  paid  by  the  borrower.  Accordingly,  we  can- 
not  doubt,  if  it  was  a  part  of  che  consideration  for  a  loan, 
that,  in  addition  to  the  principal  and  lawful  interest  to  be 
paid  by  the  borrower,  a  stranger  should  allow  a  gratuity  to 
the  lender,  such  loam  w<onJdbe  usurious  under  the  statute. — 
The  proper  subject  of  enquiry  is,  what  is  the  lender  to  re- 
ceive, and  not  always  what  the  borrower  is  to  pay,  for  the 
forbearance.  Where  the  entire  gaita  of  the  lender  is  derived 
from  the  borrower,  the  profit  of  the  former  and  the  loss  of 
the  latter,  are  necessarily  commensurate.  But  it  is  always 
safer  to  apply,  when  we  can,  the  standard  given  by  the  law, 
than  to  make  use  of  any  other,  however  exactly  in  genoml 
it  may  appear  to  correspond  therewith. 

In  this  case  it  seems  to  us,  that  his  Honor,  after  laying 
down  very  accurately  the  general  rnles  of  law  applicable  to 
it,  in  considering  the  explanations,  by  w<hich  the  agreement 
was  sought  to  be  rescued  from  the  imputation  of  usury,  has 
permitted  his  intelligent  mind  to  be  perplexed  and  finally 
led  into  errror  by  an  unnecessary  enquiry  about  the  loss  of 
the  'borrowers.  And  having  arrived  at  the  conclusion,  that, 
in  consequence  of  the  use  to  which  the  money,  borrowed 
was  applied,  they  had  not  subjected  themselves  to  a  loss  upon 
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JuDe  184*3  the  loan  greater  than  at  the  rate  of  six  per  centum  per  an- 
Ehring-    num,  he  was  of  opinion  that  the  assurance  was  not  tainted 
hau9     with  usury,  althoug:h  the  lender  was  thereby  to  receive  more 
Yard.    ^^^^  ^^^  compensation  for  forbearance  fixed  by  law.     That 
error,  we  think,  was  occasioned  by  not  regarding  the  loss  as 
determined  by  the  agreement,  but  as  ascertained  by  com- 
bining therewith  the  gain  of  the  borrowers  in  their  disposi- 
tion of  the  money  lent.     Upon  these  combined  transactions, 
they  may  not  have  finally  lost  the  premium  allowed  upon 
the  depreciated  i>otes,  but,  if  it  be  so,  it  is  because  their  cred- 
itors have  consented  to  allow  it.      They  did  lose  more  than 
Ihe  lawful  interest  by  the  agreement,  but  they  were  enabled 
to  throw  off  this  loss  upon  others. 

if  the  depreciated  notes — depreciated  in  the  money  mar- 
ket or  even  with  all  other  persons,  had  been  to  the  borrowers 
intrinsically  worth  the  value  at  which  they  were  received, 
then  there  would  have  been  no  usury  in  requiring  that  they 
should  be  received  at  that  value.  It  might  have  been  for- 
tunate for  the  holder  to  meet  with  a  person  to  whom  these 
notes  were  as  cashj  but,  if  they  were,  then  in  effect  there 
was  a  loan  of  the  money  which  the  notes  called  for,  and  six 
per  centum  per  annum  interest  thereon,  would  not  have 
been  a  greater  gain  on  such  loan  than  the  law  authorized. — 
Such  a  case  might  be  put ;  as  if  the  borrowers  had  been  per- 
mitted to  deposit,  as  cash,  Virginia  notes  to  that  aoiount,  on 
a  promise  to  take  them  back  at  the  same  rate,  or  were  under 
any  other  valid  obligation  to  redeem  them.  And  perhaps 
there  are  others,  but  it  will  be  sufficient  to  state  these  as  il- 
^  lustrations  of  this  position.  It  is  very  probable  that  neither 
the  borrowers  nor  the  lender  had  an  actual  intent  to  violate 
the  statute  against  usury,  and  it  is  not  unlikely  that  the  loan, 
as  made,  under  the  then  pressure  of  the  times  and  embar- 
rassments of  the  banks,  was  not  only  prompted  by  commen- 
dable public  motives,  but  in  truth  also  an  act  of  favor  to  the 
borrowers.  But  if,  by  the  agreement,  it  was  intended  to  ob- 
tain in  fact  a  greater  compensation  for  the  money  lent  than 
the  statute  allows,  the  law  pronounces  the  agreement  cor. 
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rupt,  whatever  misapprehensions  might  have  prevailed  as  to  June  1843 
the  construction  of  the  statute,  or  however  (ree  the  agree-  Ehring- 
ment  from  every  taint  of  moral  turpitude.       This  may  be     ^^ 
bard,  but  sic  lex  scripia  est^  and  we  must  obey  it.  j.^   y 

The  court  is  of  opinion,  that  there  was  error  in  the  in- 
structions given  to  the  jury,  and  that  the  judgment  must  be 
reversed  aud  a  new  trial  awarded. 

P£R  Curiam.  New  trial  awarded. 
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STATE  M.  ELLIOTT  SHAW. 

Jane  1843  Where  a  juroi  was  challenged  for  cause,  and  it  appeared   that  his  wife  was 
*'       — —     cousin  to  the  prisoner's  former  wife,  who  was  now  dead,  leaving  no  children. 

Held  that  this  was  no  cause  of  challenge,  the  affinity  having  ceased  with 

her  death. 
The  improper  allowing  or  disallowing  of  a  challenge  is   a  ground  for  a  venire 

de  novOf  not  as  a  matter  of  discretion  in  the  court,  but  of  right  to  the  party  ; 

and  is  therefore  a  good  foundation  for  a  writ  of  error. 
The  withdrawal  of  a  juror  from  the  pannel   by  the  court,  without  sufficient 

cause,  is  in  law,  however  excusable  the  error,  an  arbitrary  withdrawal,  for 

which  the  court  has  no  authority. 
The  jurors  of  the  original  venire  constitute  a  distinct  panel.  When  that  panel 

is  perused — or  gone  through  with— without  forming  a  jury,  any  individua  1 

member  thereof,  who,  upon  the  challenge  of  the  State,   has  been  set  aside* 

to  see  whether  a  jury  might  not  be  formed  from  the  panel  without  him, 

must  be  brought  forward  and  challenged  or  taken,  before  the  special  venire 

or  tales  jurors  can  be  resorted  to. 
The  cases  of  the  SiaU  v  Benton,  2  Dev.  &  Bat.  196 ;  and  Slaie  v  Arthur,  2 

Dev.  317,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Halifax 
county,  at  Spring  Term,  1843,  his  Honor  Judge  Manly 
presiding. 

The  defendant  was  indicted  for  the  murder  of  one  Ran- 
dolph Powell,  and  pleaded  Not  Guilty.  In  forming  a  jury 
to  try  the  issue,  a  juror  from  the  original  panel  was  drawn, 
and,  being  brought  to  the  book  to  be  sworn,  was  challenged 
by  the  Attorney  General  in  behalf  of  the  State,  and  the  cause 
of  challenge  alleged  was,  Jirst,  that  the  said  juror  had 
formed  and  delivered  his  opinion,  that  the  prisoner 
was  not  guilty  of  the  charge  in  the  indictment  speci- 
fied ;  and  secondly^  that  he  was  connected  by  afBnity  with 
the  prisoner.    And  issue  being  taken  by  the  prisoner  upon 
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the  matter  alleged  in  support  of  the  challenge,  the  Attorney  June  i84a 
General  examined  the  said  jnror  to  prove  the  same,  who  de-     q^^ 
posed  that  he  had  not  formed  and  delivered  an  opinion  that        ▼ 
the  prisoner  was  not  guilty  of  the  said  charge,  and  that  a         ^' 
former  wife  of  the  prisoner,  now  deceased,  was  in  her  life- 
time a  cousin  of  the  said  juror's  wife.    His  Honor  declared 
his  opinion  in  favor  of  the  challenge  taken,  allowed  the  same 
and  set  aside  the  juror,  and  to  this  opinion^  the  prisoner  by 
bis  counsel  excepted. 

And  another  juror,  from  the  special  venire,  being  in  like 
manner  drawn,  was  challenged  by  the  Attorney  General  in 
behalf  of  the  State,  and  the  cause  of  challenge  alleged  was, 
that  the  said  juror  had  formed  and  delivered  his  opinion  thai 
the  prisoner  was  not  guilty  of  the  charge  in  the  indictment 
specified  ;  and  issue  being  taken  thereon,  the  Attorney  Gen- 
eral examined  the  juror  to  prove  the  same,  who,  being  asked 
whether  he  had  formed  and  delivered  an  opinion,  said  he 
believed  he  had — being  asked  to  explain  himself  as  to  the 
nature  of  ihe  opinion,  he  said  that  the  opinion  referred  to 
had  been  formed  from  a  rumor  or  report  of  the  transaction 
heard  by  him  at  the  time,  and  upon  supposition  that  the  same 
was  true,  but  he  had  not  formed  any  opinion  whether  the 
rumor  or  report  was  true  or  not— ri^nd  being  asked  whether 
he  had  any  reason  to  disbelieve  the  said  report,  he  said  he 
had  not.  His  Honor  sustained  the  said  challenge  and  set 
aside  the  said  juror,  and  the  prisoner  by  his  counsel  ex- 
cepted. 

A  jury  being  impannelled,  found  the  prisoner  not  guilty 
of  the  murder  charged,  but  guilty  of  manslaughter. 

After  the  rendition  of  this  verdict,  a  (motion  being  mada 
on  behalf  of  the  prisoner  for  a  venire  de  7iovo^  on  the  ground 
of  error  in  the  matters  aforesaid,  his  Honor  declared,  that 
as  the  jury  was  completed  without  exhausting  the  prisoner's 
peremptory  challenges — and  as  the  right  of  challenge  was 
a  right  to  reject  and  not  a  right  to  choose,  and  as,  therefore, 
whether  the  challenges  aforesaid  were  rightly  maintainod  or 
not,  the  whole  jury  was  accepted  and  taken  by  the  free  cou- 
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June  1843  sent  of  the  prisoner,  there  was  no  ground  either  for  a  ventre 
State     denovo  or  a  new  trial,  and  therefore  denied  the  motion. 
▼  Judgment  having  been   pronounced  against  the  prisoner, 

^'    he  appealed  to  the  Supreme  Court. 

Jlitorney  General  for  the  Stale. 

m 

Badger  lot  the  prisoner. 

Gaston,  J.  Upon,  the  trial  of  the  prisoner,  a  juror  of 
the  original  panel  was  challenged  by  the  State,  because 
that  he  was  connected  by  affinity  with  the  prisoner,  and  up- 
on its  being  shewn  that  the  deceased  wife  of  the  prisoner 
was  in  her  life  time  a  cousin  of  the  wife  of  the  juror,  the 
court  allowed  the  challenge,  the  prisoner  excepted  thereto, 
and  his  exception  was  recorded.  It  does  not  appear,  whe- 
ther, at  the  time  of  the  trial,  there  was  or  was  not  issue  liv- 
ing of  the  prisoner  by  his  deceased  wife,  and,  as  it  is  irxum- 
bent  on  him  who  challenges  to  make  out  his  cause  of  chal- 
lenge, we  must  understand  that  there  was  not  such  issue. — 
On  examining  the  authorities  we  find  the  law  to  be,  that  in 
such  case  the  affinity  ceased  with  the  death  of  the  wife. — 
There  was,  therefore,  error  in  the  part  of  the  court  in  al- 
lowing this  challenge.  Co.  Lit.  156,  7.  a.  Hargrave's  note 
1  &  2.  Jttounson  v  West,  1  Leon'd  88.  11  Viner  Title 
Trial  F.  d.  2  pi.  10  &  11. 

The  improper  allowing  or  disallowing  of  a  challenge  is  a 
ground,  not  for  a  new  trial,  but  for  what  is  strictly  a  venire 
de  novo.  State  v.  Benton,  2  Dev.  ^  Bat.  196.  The  par- 
ty complaining  thereof  does  not  apply  to  the  court  for  the 
exercise  of  its  discretion  in  setting  aside  a  verdict,  by  which , 
because  of  the  irregular  formation  of  the  jury,  he  may  have 
been  injured,  but  insists,  as  a  matter  of  right,  that  there  hath 
been  a  mis-trial,  because  the  trial  was  by  a  jury  not  consti- 
tuted according  to  the  due  course  of  law.  The  improper 
granting  or  the  improper  refusing  of  a  challenge  on  the  part 
of  the  court  is  therefore  alike  the  foundation  of  a  writ  of  er- 
ror.    King  V  Edmunds,  4  Barn.  &  Aid.  472. 
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But  it  has  been  argued  on  the  part  of  the  State,  that  the  June  i®^ 
right  of  a  prisoner  "is  not  to  be  tried  by  a  jury  of  his  own  state 
choice,  but  by  one  free  from  exception  ;  that  this  right  the  J 
prisoner  hath  fully  enjoyed,  for  he  had  a  trial  by  a  jury 
whom  he  accepted  as  liable  to  no  objection,  and  that,  there- 
lore  he  cannot  be  heard  to  allege,  as  an  error  in  law,  the 
withdrawal  of  a  juror  from  the  panel  without  cause  by  the 
court.  And,  in  support  of  this  argument  and  the  conclusion 
drawn  from  it,  the  case  of  the  State  v  Arthur,  is  relied  on 
as  an  authority,  (2De7.  117.)  We  acknowledge  fully  the 
authority  of  that  case,  and  if  the  question  now  to  be  decided 
had  been  there  determined,  we  should  unhesitatingly  adhere 
to  the  decision.  But  in  the  case  referred  to  it  is  slated  as  a 
fact,  and  upon  that  fact  the  judgment  of  the  court  was  foun- 
ed,  that  a  jury  was  formed ^rom  the  panel  without  exhaust- 
ing the  peremptory  challenges  of  the  prisoner.  The  court 
held,  that  the  State  had  a  right  to  require,  that  the  challeng- 
ed juror  should  stand  aside  until  the  panel  was  gone  through, 
and  that  as  a  jury  had  been  formed  without  going  through 
the  panel,  t!ie  act  of  the  court  complained  of  was,  in  effect, 
no  more  than  the  setting  aside  of  the  juror  for  an  allowed 
time.  One  of  the  court,  indeed,  took  care  to  state,  "  that  had 
the  panel  been  gone  through,  the  prisoner  could  then  have 
claimed  the  right  to  have  on  his  trial  the  juror  who  had  been 
challenged  by  the  State,  and  the  prisoner  might  have  had 
reason  to  complain  if  the  juror  were  discharged,  and  the 
cause  assigned  did  not  disqualify  him." 

We  distinctly  admit,  that  the  ground  on  which  peculiar 
privileges  of  challenge  ^TQ  allowed  to  prisoners  in  capital 
cases,  is  in  the  language  of  the  eminent  judge,  whose  words 
are  embodied  in  the  argument  of  the  Attorney  General,  "  not 
that  the  prisoner  shall  be  tried  by  a  jury  of  his  own  choice 
or  selection,  but  by  one  against  which,  after  exhausting  his 
peremptory  challenges,  he  can  offer  no  just  exception."  But 
the  question  now  presented,  is  not  as  to  the  extent  or  nature 
of  a  privilege  claimed  by  the  prisoner  as  s%icli,  but  involves 
general  principles  of  law  applicable  to  the  trial  of  aH 
cases,  civil  as  well  as  criminal.    It  is  a  great  objeet  of  the 
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June  1843  law  to  keep  unsiillied  the  purity  of  jury  trials,  and,  among 
State  Other  rules  which  it  has  established  as  settled  to  accomplish 
^  that  object,  it  has  given  to  each  party  to  an  issue  the  right 
of  challenge  for  sufficient  cause.  Now  it  is  essential,  as 
well  to  the  protection  of  this  right  as  to  the  guarding  against 
(he  abuse  of  it,  that  every  erroneous  decision,  in  matter  of 
law,  upon  such  a  challenge,  shall  be  the  subject  of  correc- 
tion. All  will  admit  that  the  court  cannot  arbitrarily  with- 
draw a  juror  without  any  cause,"  (Staie  v  Arthur^  vt  ««- 
pm,)  and,  in  our  apprehension,  th€i  tvitlidrawal  of  a  juror 
without  sufficient  cause  is,  in  law,  however  excusable  the 
error,  an  aibitrary  withdrawal.  In  the  case  before  us,  the 
jury  was  not  formed  before  the  original  venire  had  been  ex- 
hausted, and  the  material  question  occurs,  was  it  then  neces- 
sary for  the  State  to  shew  its  cause  of  challenge,  or  ir.ight  it 
require  that  the  juror  should  still  stand  aside  until  the  spe- 
cial venire  was  gone  through.  We  think  this  question  was 
substantially  decided  in  Bentan'e  ca»e.  In  that  case,  the 
prisoner  demanded  that  (he  names  of  aU  the  jurors 
summoned  should  be  deposited  in  a  box  together,  but 
the  court  directed  that  those  of  the  original  venire 
should  be  first  deposited  and  drawn,  and  that  the  tales 
furors  should  not  be  resorted  to,  unless  a  full  jury  could 
not  be  constituted  without  them.  The  case  was  brought 
before  us  by   appeal  of  the  prisoner,  and  we   held  that 

•  the   course    pursued    was  proper,  not  only  as    conform- 

ing to  the  general  practice  which  had  obtained  tht'ough- 
out  the  State  in  the  trial  of  capital  offences,  but  as  most  in 
accordance  with  the  statutory  provisions  on  the  subject  of 
juries;  that  upon  the  petit  jnrors  of  the  original  venire  was 
imposed  the  general  duty  of  trying  all  issues,  as  well  in 
criminal  as  in  civil  cases,  which  might  be  submitted  during 
the  term,  and  that  by-standers  were  to  be  called  into  the 
performance  of  this  duty  only  upon  a  deficiency  of  the 
original  panel,  or  where  a  necessity  for  resorting  to  by-sland- 
ers should  occur.  We  also  held  that  the  jurors  of  the  spe- 
cial venire  were  likewise  but  auxiliaries  to  those  of  the  orig- 
inal venire,  in  the  perfonnance  of  the  tluties  primarily  im- 
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posed  upon  the  latter,  and  ^'  were  so  far  in  the  nature  of  tales  June  i843 
jurors  as  being  provided  to  supply  a  deficiency  of  the  orig-  ^^ 
inal  venire."  It  is  an  obvious  corollary  from  the  principles  ^ 
thus  asserted,  if  it  be  not  in  terms  decided  by  the  case,  that  ^' 
in  legal  contemplation  the  jurors  of  the  original  venire  con- 
stitute a  distinct  panel.  When  that  panel  is  perused  or 
gone  through  with,  without  forming  a  jury,  any  individual 
member  thereof,  who,  upon  the  challenge  of  the  State,  has 
been  set  aside,  to  see  whether  a  jury  might  not  be  formed 
from  the  panel  without  him,  must  be  brought  forward  and 
challenged  or  taken,  before  another  panel  can  be  resorted  to. 
We  forbear  from  noticing  the  exception  taken  by  the  prison- 
er to  the  allowing  of  the  challenge  of  the  juror  belonging 
to  the  special  venire  ;  for,  according  to  the  case  of  the  State 
V  Arthur,  the  juror  was  at  all  events  rightfully  kept  back 
from  the  jury,  until  the  special  venire  was  gone  through. — 
This  decision  must  be  certified  to  the  Superior  Court  of 
Halifax,  with  directions  to  set  aside  the  verdict  rendered  a- 
gainst  the  prisoner  as  null,  because  the  jury  was  not  consti* 
tuted  according  to  the  due  course  of  law,  and  to  order  a  new 
jury  to  come  to  try  whether  the  prisoner  be  or  bo  not  guilty 
of  the  premises  charged  in  the  indictment  against  him. 

Per  Curiam.  Ordered  accordingly. 


er 
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JOSIAH  IVES  w.  JOSIAH  JONE^. 

Jane  1843  ^  promise  to  indemnify  another  for  committing  a  wilful  and  wicked  treirpatf 
'  is  not  binding. 

But,  where  the  object  i«  apparently  in  furtherance  of  justice  and  in  the  exer* 
dse  of  a  right,  and  the  means  are  not  in  themselves  criminal,  and  notknowa 
to  the  person  employed  to  be  wrongful  to  a  third  person,  a  contract  to  sare 
harmless  one,  who  from  good  motives  did  an  act  for  his  employer,  which 
contrary  to  his  expectation  happened  to  be  an  injury  to  a  third  person,  will 
be  enforced. 
Where  one  was  employed,ander  e  promise  of  indemnity,  to  dt>  an  act  which  tum- 
.  ed  out  to  be  a  tr^pass  on  another's  property,  and  the  employer  and  the  per* 
son  employed  were  both  sued,  but  the  jury  found  the  former  not  guilty,  and 
.  assessed  damages  only  against  the  latter  ;  Held  that  this  verdict  did  not 
conclude  the  person  employed,  in  a  suit  by  him  on  the  promise  of  indemni- 
ty, from  shewing  the  true  state  of  the  facts  and  the  liability  of  the  defendant. 

Appeal  from  the  Superior  Court  of  Law  of  Currituck 
Count7,  at  Spring  Term,  1843,  his  Honor  Judge  Pearson 
presiding. 

This  was  an  action  of  Assumpsit.  The  praintiflf  proved 
that  the  defendant  had  contracted  to  sell  him  a  piece  of  land, 
and  that  ha  had  taken  possession  of  it  in  pursuance  of  the 
contract ;  the  title  to  be  made  when  the  land  was  paid  for. 
The  plaintiff  was  the  overseer  of  the  defendant,  and  attend- 
ed to  his  bands  on  a  plantation  some  few  miles  distant.  The 
defendant  told  the  plaintifl  that  the  fence,  on  one  side  of  the 
tract  he  had  agreed  to  sell  him,  did  not  run  quite  out  to  the 
line,  but  departed  from  the  liae  about  ten  or  fifteen  steps — 
that  he  had  notified  Balance,  who  owned  the  land  adjoining 
this  tract,  of  his  wish  to  have  this,  which  was  the  dividing 
fence,  let  out  to  the  line — and  directed  t^iC  plaintiff,  that,  un- 
less Balance  came  within  twenty  days  to  assist  in  removing 
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che  fence,  he  should  take  the  defendant's  bands  and  set  the  June  i84d 
fence  out  to  a  certain  place,  which  he  pointed  out  and  de-     j^^^ 
signated,  saying  '<  if  Balance  does  not  agree  to  it,  but  chooses        v 
to  bring  suit  against  you,  I  will  pay  all  damages  and  save    ^^'^' 
you  harmless."    The  plaintiff  moved  the  fence  accordingly, 
the  defendant  in  the  meantime  having  gone  to  sea.    The 
plaintiff  read  in  evidence  the  record  of  an  action  of  trespass 
by  Ballance  against  the  present  plaintiff  and  ihe  present  de- 
fendant and  one  Woodhouse,  for  moving  tho  fence.    In  that 
case  the  jury  found  Ives,  the  present  plaintiff,  guilty,  but 
found  Jones,  the  present  defendant,  and  Woodhouse,  not 
guilty.     The  plaintiff  also  proved  that  the  defendant  had 
attended  in  person  to  the  defence  of  the  action  of  trespass, 
not  only  fcMT  himself  but  for  the  present  plaintifi  and  Wood- 
house.    Execution  issued  against  the  present  plaintiff  for 
the  amount  of  the  damages  and  costs,  which  he  paid.     The 
defendant  having  been  notified  of  the  facts,  refused  to  ia- 
demnify  the  plaintiff,  \i^ho  thereupon  brought  this  action. — 
The  defendant's  counsel  insisted,  1st.  that  as  the  defendant 
had  been  sued  as  a  co-trespasser,  and  the  verdict  was  in  his 
favor,  he  was  under  no  obligation  to  pay  the  damages  and 
costs,  which  had  been  paid  by  the  plaintiff.    2ndly.  Suppos- 
ing he  had  promised  to  indemnify  the  plaintiff  for  moving 
out  the  fence,  that  being  a  promise  to  induce  another  to  com- 
mit a  trespass,  it  was  against  the  policy  of  the  law  and  not 
binding.    The  court  held  that  the  verdict  in  the  action  of 
trespass  did  not  discharge  the  defendant  from  his  obligation  j 
2ndly.  That  although  a  promise  to  induce  another  to  com- 
mit a  wilful  and  wicked  trespass  would  not  be  binding,  yet 
the  promise  in  this  case,  taking  the  evidence  to  be  true,  was 
binding ;  because  the  plaintiff  was  the  overseer  of  the  de« 
feudant,  and  obeyed  his  directions,  not  in  committing  a  wil- 
ful and  naked  trespass,  but  in  the  assertion  of  title  to  land, 
which  he  had  no  reason  to  believe  was  not  the  property  of\ 
his  employer,  and  which,  moreover,  he  had  contracted  to  1 
buy.    There  was  a  verdict  for  the  plaintiff,  and,  a  rule  for  a 
new  trial  having  been  discharged  and  judgment  rendered 
for  the  plaintifi^  the  defendant  appealed. 
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Jane  1843     Kinney  for  the  plaintiff. 

No  counsel  in  this  court  for  the  defendant. 


V 
JoDCg. 


RuFFiN,  C.  J.    We  think  his  Honor  put  the  case  upon  the 
true  ground,  and  that  the  judgment  must  be  affirmed.    The\ 
correct  distinction  is  stated  in   the  case  ot  Merriwealhtr  v/ 
Jfixon^  8  T.  R.  186,  which  has  been  cited  for  the  defendant. 
The  particulars  of  that  case  are  not  given  in  the  report,  but 
the  injury  must  have  been  forcible  and  wanton.    For  Lord 
Kenton,  after  recognizing  the  general  rule,  that  there  could 
be  no  contribution  between  joint  wrongdoers,  nor,  of  course, 
redress  upon  a  contract  to  do  an  unlawful  thing,  distin- 
guishes that  case  from  one,  in  which  there  could  be  redress, 
by  saying  '*  that  decison  would  not  effect  cases  of  indemnity, 
where  one  man  employed  another  to  do  acts,  not  unlawful 
in  themselves  for  the  purpose  of   asserting  right."     If  it 
were  not  so,  no  one  could  ever  expect  assistance  in  enforcing 
his  rights  by  means,  even  the   most  peaceable,  which  would 
subject  the  parties  to  an  action  sounding  in  tori,  and  an  end 
would  be  put  to  indemnities.      F^or,  ii  the  right  be  with  the 
petson  indemnifying,  there  is  no  need  of  the  indemnity ; 
and  if  it  turn  out  to  be  in  another,  who  recovers  for  the  in- 
jury, the  rule  would  make  the  indemnity  void^     But  when  i 
the  object  is  apparently  in  furtherance  of  justice  and  in  the 
exercise  of  a  right,  and  the  means  are  not  in  themselves 
criminal,  and  not  known   by  the  person  employed  to  be 
wrongful  to  athiid  person,  there  can  be  no  objection  to  giv- 
ing effect  to  a  contract  to  save  harmless,  one,  who,  from 
good  motives,  did  an  act  for   his  employer,  which,  contrary 
to  his  expectation,  happened  to  be  an  injury  to  a  third  per- 
son.    That  is  not  like  the  perpetrator  of  an  act,  manifestly 
unlawful  and  criminal,  seeking  redress  against  the  procurer. 
Indemnities  for  nets  apparently  right,  or  not  apparently  \ 
wrong,  have  always  been  upheld. 

As  long  ago  as  the  case  of  Arundel  v  Gardner,  Cro. 
Jac.  652,  it  was  held  that  an  action  would  lie  for  the  sheriff, 
on  a  promise  of  indemnity,  made  by  an  execution  creditor 
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for  levying  on  goods,  as  the  property  of  the  defendant  in  June  in\n 
the  execution,  which  were  in  the  possession  ot  another  per-  i^ 
son,  who  was  in  fact  the  owner.  The  sanie  doctrine  has  ▼ 
been  recently  held  by  the  House  of  Lords,  in  Humphreys  v  ^**' 
Prattf  2  Dow.  &  Clarke,  288.  It,  in  trnth,  such  a  seizure 
by  the  sheriff  were  a  wanton  act  in  him,  well  knowing  that 
the  property  was  in  the  possessor  and  not  in  the  debtor,  and 
made  for  the  purpose  of  harrassing  the  former,  he,  as  purely 
a  wrong-doer,  could  receive  no  countenance  from  the  law. — 
But  when  it  is  made  upon  the  assertion  of  the  creditor,  that 
the  goods  are  the  property  of  his  debtor  and  liable  to  be  seiz- 
ed, the  conduct  of  the  sheriff  is  fair,  and  being  for  the  ben- 
efit of  the  creditor,  it  is  manifestly  just  that  the  latter  should 
make  good  his  promises,  that  the  officer  should  not  be  a  lo^r 
by  such  an  act.  There  have  been  other  cases  which  have 
further  extended  the  principle.  In  J.damson  v  Jarvis,  4 
Bing.  66,  the  plaintiff,  an  auctioneer,  sold  goods  tinder  the 
order  of  the  defendant,  who  represented  himself  to  be  en- 
tilled  to  them,  and  received  the  proceeds  from  the  auction* 
eer,  from  whom,  however,  the  true  owner  afterwards  recov- 
ered the  value,  and  it  was  held,  that  the  action  would  lie  to 
recover  back  the  damages  and  costs.  Chief  Justice  Best 
thus  expressed  himself,  "  Every  person,  who  employs  an* 
other  to  do  an  act,  which  the  employer  appears  to  have  a 
right  to  authorize,  undertakes  to  indemnify  him  for  all  such 
acts  as  would  be  lawful,  if  the  employer  had  the  authority 
he  pretends  to  have,  and  a  coutiary  doctrine  would  create 
great  alarm."  He  added,  "  that  from  the  concluding  part 
of  Lord  Kenyon's  judgment,  in  Mtrrywtather  v  Nixon^ 
and  from  reason,  justice  and  sound  policy,  the  rule,  that 
wrong  doers  cannot  have  redress  agaiitst  each  other,  is  con- 
fined  to  cases,  where  the  person  seekins:  redress  must  l)e  pre- 
sumed to  have  known,  that  he  was  doing  an  unlawful  act." 
In  Belts  ^  Drewe  v  Gibbins,  2  Adol  &  El.  57,  the  defend- 
ant sold  ten  ca.sks  of  goods  to  N.  &  W.  and  sent  them  to 
the  plaintiffs,  with  notice  that  they  were  for  N.  &  W.,  and 
with  directions  to  deliver  them.  After  delivering  two  casks, 
the  plaintiffs  were  ordered  by  the  defendant,  and  iudemnifijcd 


Jones. 
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June  1843  not  to  deliver  any  more  to  N.  &,  W,,  but  to  deliver  the  re- 
"^  mainder  to  another  person — which  they  did.  The  plaintiffs 
V  were  then  sued  in  trover  by  the  assignees  of  N.  &  W.,  who 
had  become  bankrupts,  and,  for  the  damages  and  costs  in 
that  action,  the  plaintiffs  then  sued  the  defendant,  and  had 
judgment.  Lord  Denman  said,  supposing  there  was  a  bona 
Jide  doubt,  the  plaintiff  bad  a  right  to  act  upon  the  instruc- 
tions of  the  defendant,  and  might  come  on  him  for  the  con- 
sequences of  so  doing.  He  further  said,  that  the  case  of 
Morryweather  v  Dixon  had  been  strained  beyond  what  the 
decision  would  bear,  that  the  general  rule  is,  that,  between 
wrong-doers  there  is  neither  indemnity  nor  contribution,  but 
there  is  an  exception,  where  the  act  is  not  clearly  illegal  in 
itself.  And  one  of  the  other  judges  reniarked,  that  the  case 
bore  no  analogy  to  those,  in  which  an  indemnity  is  claimed 
for  acts  obviously  unlawful,  like  breaches  of  the  peace,  or  to^ 
cases  in  which  the  conduct  of  the  parties  is  in  contravention 
of  public  policy.  In  the  case  at  bar,  the  defendant  claimed 
to  be  the  owner  of  land  up  to  a  particular  line,  and  ordered 
the  plaintiff,  who  was  in  his  employment,  to  set  his  fence  to 
the  line,  and  the  plaintiff,  simply  for  obedience  to  those  or- 
ders and  without  having  committed  any  public  offence,  and 
being  innocent  of  any  intentional  wrong  to  any  other  per- 
son, has  been  compelled  to  pay  damages  and  costs  for  the 
trespass,  to  a  person  who  turned  out  to  be  the  owner  ot  the 
Und,  and  now  sues  on  the  defendant's  express  promise  of  in- 
demnity. Surely  no  claim  could  have  a  broader  foundation 
of  justice,  or,  as  we  think,  law,  to  support  it.  The  verdict 
in  the  former  action,  acquitting  the  defendant,  avails  nothing 
here.  It  only  shews,  that  the  plaintiff  in  that  action  could 
not  prove  the  present  defendant's  orders,  or  indemnity  to  the 
present  plaintiff.  But,  as  between  the  present  parties,  those 
facts  were  not  in  issue  before,  and  therefore  neither  is  con- 
cluded. 


Pb&  Curiam.  Judgment  affirmed. 
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RICHARD  H.  MOSBLEY  vs.  CHARLES  G.  HUNTER, 

A  plea  to  the  jurisdiction  of  the  Superior  Court  ef  W.,  which,  after  setting  June  1843 

forth  that  the  plaintifiT  is  not  an  inhabitant  of  Ae  county  of  W.  but  is  an 

inhabitant  of  the  county-  of  H^  alleges  only  *'  that  the  defendant  was  an 
inhabitant  of  the  county  of  £.  and  not  an  inhabitant  of  any  other  county 
than  the  county  of  B."  is  bad,  because  it  does  not  expressly  aver  that  the 
defendant  did  not  reside  in  the  county  of  W.,  but  only  states  that  fact  in  ai» 
argumentative  why, 

A  plea  to  the  jurisdiction  of  the*  court  properly  concludes  with  the  prayer, 
**  whether  the  court  will  or  ought  to  take  furthar  cognizance  of  the  plea  a- 
foresaid/' 

Appeal  from  the  Superior  Court  of  Law  of  Warren  Coun- 
ty, at  Spring  Term,  1843,  his  Honor  Judge  Manly 
presiding. 

This  was  an  action  on  the  case,  in  which  the  writ  was  di- 
rected to  the  shurifT  of  Ede^combe  county,  where  it  was  ex- 
ecuted, and  returnable  to  the  Superior  Court  of  Law  of  War- 
ren county,  at  the  Fall  Term,  1842.  At  the  Term,  to  which 
the  writ  was  returned,  the-defendunt  filed  the  following  plea, 
viz: 

And  the  said  Charles  G.  Hunter,  in  his  own  proper  person 
comes  and  defends  the  wrong  and  injury,  &c.  and  says  he 
ought  not  to  be  compelled  to  answer  the  said  original  writ, 
because  he  says  that  the  said  Richard  H.  Moseley  was  at  the 
time  of  suing  out  the  said  writ,  and  has  been  ever  since,  and 
is  now  an  inhabitant  of  the  county  of  Halifax,  and  at  the 
time  aforesaid  resided  therein,  and  that  the  said  Richard  H. 
Moseley  was  not,  at  the  time  of  suing  out  the  said  writ,  nor 
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June  1843  at  any  time  since,  an  inhabitant  of  the  county  of  Warren, 
Museiey  HOf  resided  therein,  and  because  the  said  Charles  G.  Hunter 
^  further  says,  that  he,  the  said  Charles  G.  Hunter,  vras  at  the 
time  of  suing  out  the  said  writ,  andalways  has  been,up  to  this 
lime,  an  inhabitant  of  the  county  of  Bdgecomb,  and  resided 
therein,  and  was  not  at  the  time  of  suing  out  the  said  writ,  nor 
at  any  time  since,  an  inhabitant  of  any  other  county  than  the 
said  county  of  Edgecomb,  and  this  he  is  ready  to  verify ; 
whereupon  he  prays  judgment  whether  the  court  will  fur- 
tber  take  cognizance  of  the  said  suit. 

To  which  plea  ihe  plaintiff  demurred  as  follows,  T^iz ; 

And  the  said  Richard,  as  to  the  said  plea  of  the  sHiid  Charles 
by  him  above  pleaded,  says,  that  the  said  plea  and  the  mat- 
ters therein  contained,  in  the  manner  and  form  as  the  same 
are  above  pleaded  and  set  forth,  are  not  sufficient  in  law  to 
itbate  the  said  suit  of  the  snid  Richard,  nor  is  the  said  Rich- 
ard under  any  necessity,  or  in  any  wise  bound  by  the  law 
of  the  land  to  answer  thereto,  and  this  he,  the  said  Ricliard, 
is  ready  to  verify :  Wherefore,  he  prays  judgment,  and  that 
the  said  Charles  may  answer  over  to  the  aforesaid  declara- 
tfon  against  him.  And  for  causes  of  demurrer  in  law,  he, 
the  siiid  Richard,  assigns  and  shews  to  the  court  here  as  fol- 
'  Tows,  to-wit :  for  that  the  said  Charles,  in  the  conclusion  of 
the  said  plea,  prays  judgment  whether  the  Court  will/iirMer 
take  cognizance  of  the  said  suit,  whereas  the  matters  in  the 
said  plea  stated,  if  true,  and  well  pleaded  so  as  to  have  any 
effect  in  law,  are  sufficient  to  shew  that  the  said  court  had 
and  could  not  take  any  cognizance  whatever  of  the  same- 
tor  that  the  commencement  of  the  said  plea  insists,  that  the 
said  Charles  ought  not  to  be  compelled  to  answer  the  writ, 
and  the  conclusion  praying  judgment  if  the  Court  will/i/r- 
iker  take  cognizance,  &c.  admits  that  the  said  court  had  cog- 
nizance thereof,  and  the  said  Charles  was  once  compelled  to 
answer  the  same — for  that  the  commencement  of  the  said 
plea  is  inconsistent  with  and  repugnant  to  the  conclusion 
thereof— for  that  the  said  Charles  in  the^eommencement  of 


OF  iNORTH  CAROLINA.  545 

the  said  plea  says,  that  he  ought  not  to  be  compelled  to  an-  ^^^^  ^^43 
swer  the  said  writ,  whereas,  the  matters  in  the  said  plea  al-  Moseley 
leged  being  designed  to  oust  the  court  of  all  jurisdiction  of       ^ 
thn  suit,  no  such  commencement  should  or  ought  to  have 
been  made  or  introduced  in  the  said  plea — for  that  the  said 
plea  doth  not  directlj/  deny  that  the.  said  Charles  resided  iti 
Warren  aforesaid,  at  the  time'  of  the  commencement  of  the 
suit,  or  at  any  time  since,  but  only  by  way  of  inference  and 
argunient— and  doth  not  directly  aver  or  allege  any  matter 
as  to  his  residence  in  Warren  aforesaid,  on  which  issue  can 
be  taken  or  tendered — fur  that  the  said  plea  doth  not  direct- 
ly and  expressly  allege  that  the  said  Richard  resided  m  the 
county  of  Halifax,  and  did  not  reside  in  the  county  of  War- 
ren al  the  time  of  the  plea  being  pleaded — for  that  the  said 
plea  doth  not  directly  deny  that  the  said  Charles  resided  in 
Warren  at  the  time  of  suing  out  the  writ,  or  at  any  time 
since — ^nor  doth  the  said  plea  allege  that  the  said  residence 
of  .the  said  Charles  in  Edgecomb  was  his  only  residence--i 
for  that  the  said  plea  is  uncertain  and  double  in   this,  that 
the  said  plea  avers  that  the  said  Richard  was  an  inhabitant 
of  and  resided  in  Halifax,  and  was  not  an  inhabitant  of  or 
n^ided  in  Warren — for  that  the  said   plea  denies   that  the 
said  Charles  was   an  inhabitant  of  any  other  county  but 
Edgecomb,  but  doth  not  deny  that  he  resided  in  any  other 
county,upon  which  no  certain  or  material  issue  can  betaken  or 
tendered — and  for  that  the  said  plea  is  in  other  respects  un- 
certain, double,  argumentative,  insufficient  and  informal. 

The  deiendant  joined  in  demurrer,  and  the  court  upon  the 
hearing  thereof  sustained  the  demurrer,  over-ruled  the  plea 
and  directed  the  defendant  to  answer  over.  Prom  this  order 
and  decision  of  the  court,  the  defendant,  by  leave,  appealed 
to  the  Supreme  Court, 

Badger  and  W.  k.  Haywood  for  the  plaintiOTv 
No  counsel  in  this  court  for  the  defendant. 

G9 
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June  1843  RuFPiN,  C.  J.  This  being  a  plea  to  the  jurisJiciion,  it 
"Woseiey  Properly  Goncludes,  according  the  precedents,  with  the  prayer 
V  cc  whether  the  court  will  or  ought  to  isike  further  cognizance 
of  the  plea  aforesaid.'^  In  that  respeet  it  difiers  from  those 
Ihat  are,  strictly  speaking,  pleas  in  abatement  for  matter  ex. 
isting  at  the  time  of  action  brought.  Com.  Dig.  Abatement, 
I).  2.     1  Went.  PI.  49.    Stephen's  PI.  46, 394. 

The  plea  however,  k  bad,  as  we  think,  in  not  traversing 
HI  terms,  the  residence  of  the  defendant  in  iVarren.  By  the 
statute,  Rev.  St.  c.  31,  s.  39,  this  action,  which  is  case,  may 
be  brought  in  the  court  of  the  county  in  which- both  parties 
reside,  or,  where  they  live  in  difierent  counties,  in  either 
county,  at  the  option  of  the  plaintiff.  Th«  action,  therefore, 
supposes  that  both  or  one  of  the  parties  lived  in  Warren, 
Mid  it  may  be  maintained  there,  if  either  of  the  parties  did 
reside  there.  Consequently,  it  is  the  material  part  and  point 
of  a  plea  to  the  jurisdiction,  to  deny  that  fact,  and  so  put 
it  ih  issue.  Whatever  may  be  stated  touching  residence  ia 
another  county,  is  only  matter  of  inducement.  Issue  can- 
not be  taken  on  it,  since  the  jurisdiction  does  not  depend  on 
the  residence  of  the  plaintiff  in  Halifax,,  or  of  the  defendant 
in  Edgecomb.  but  of  one  of  the  other  of  them  in  Warren, 
and  one  may  have  fixed  places  of  residence  in  more  than 
one  county,  as  is  recognized  in  the  act  concerning  executors 
and  administrators,  Rev.  St  c.  46^  a.  1.  It  is,  however,  a 
necessary  part  of  the  plea,  (although  it  cannot  be  traversed 
in  the  replication,)  in  compliance  with  another  rule  of  plead- 
ing,  namely,  that  the  plea  must  give  the  plaintiff  a  better 
writ,  and  tell  him  in  what  court  he  may  properly  sue.— 
This  plea,  therefore,  ia^  right  as  respects  the  plaintiff's  resi- 

• 

dence.  It  states,  that  he  resides  in  Halifax,  and  then,  <<  that 
the  said  Richard  was  not  at,  d6C.  an  inhabitant  of  the  county 
of  Warren,  nor  resided  therein.''  So,  the  plea  sets  out  the 
residence  of  the  defendant  in  Edgecomb  properly  enough — 
but  it  omits  to  traverse  the  defendant's  residence  in  Warren, 
by  averring  that  the  defendant  did  not  reside  in  Warren. 
Instead  of  that,  the  plea  is,  that  the  defendant  "  was  not  an 
inhabitant  of  any  other  county  than  the  said  county  of 
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Edgecomb,"  whicli,  do  doubt,  was  intended  as  a  traverse  of  June  isia 
a  residence  in  Warren.     But  that  naethod  of  taking  it  is  a  jvfoapiey 
departure  from  the  established  rules  of  pleading,  and  cannot       ▼ 
therefore  be  allowed.    The  plainliflf  could  not  take  issue  on  ""°^* 
this  part  of  the  plea,  according  to  its  terms,  by  replying  that 
the  defendant  did  live  in  a  county  other  than  Edgecomb,  be- 
cause by  so  doing  he  would  admit,  that  he,  the  plaintiff,  did 
not  live  in  Warren,  and  then,  if  it  should  be  found,  that  the 
defendant  did  live  in  some  Qthcr  county  besides  Edgecomb, 
it  would  not  determine  the  question  of  jurisdiction,  for  the 
county  of  the  party^s  residence  might  be  any  other  county, 
as  well  as  Warren.     Therefore,  the  plaintiff  would  be  tinder 
the  necessity  of  replying  by  way  of  direct  averment,*" what 
in  bringing  the  action  was  before  supposed,  namely,  that  the 
defendant  did  live  in  Warren,  so  as  to  draw  the  defeadanC 
to  an  issue  by  a  rejoinder,  that  he  did  not  live  in  that  coun<- 
ty.     It  is  manifest,  therefore,  that  the  denial  of  the  defend* 
ant's  residence  in  Warren,  contained  in  the  plea,  is  argumen- 
tative, and  not,  as  it  ought  to  be,  in  an  absolute  form,  and  is 
therefore  defective.      It  is  not  bad,  because  it  precludes  the 
plaintiff  from  taking  a  material  issue  by  a  proper  replication^ 
but  it  is  bad,  because  the  defendant  has  so  pleaded  as  to  pre- 
vent the  issue  being  taken  in  that  orderly  mode  and  proper 
stage  of  the  pleadings,  which  the  law  requires.      The  plea 
tends  to  perplex  and  draw  out  the  pleadings  to  an  unneces- 
sary prolixity,  by  compelling  the  plaintiff  to  reply  matter  al- 
ready supposed,  for  the  purpose  of  drawing  back  the  defend*- 
ant  to  an  issue,  which  is  indispensable  in   the  cause,  and 
which  the  defendant  had  it  in  his  power  at  once  to  tender,  by 
a  direct  negative  in  his  plea  of  a  residence  in  Warren,  and 
would  not.     That  this  absolute  form  of  allegation  or  traverse, 
as  to  the  material  fact  in  the  plea,  is  necessary,  is  manifest 
from  the  inspection  ot  any  record  or  book  of  precedents. — 
Thus, one  was  sued  by  the  addition  of  "broker,"  and  plead- 
ed in  abatement.    The  plea  begins  by  stating,  that  the  defen- 
dant is  a  merchant,  and  then  proceeds,  "  that  he,   the  de- 
fendai>t,  on,  &c.  was  not  or  at,  &c.  has  been  a  broker,  as  by 
the  said  writ  is  above  supposed."     To  that,  without  taking 
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June  1843  any  notice  of  the  inducement,  that  the  defendant  was  a  mer- 
Moseley  chant,  the  replication  is,  "  that  the  said  defendant,  on,  &c. 
"^  was,  &c.  a  broker,  as  by  the  said  writ  is  above  supposed,  and 
this  he  prays  may  be  enquired,  &rC."  1  Went.  PL  3.  la 
like  manner  a  plea  of  nonjoinder  of  a  partner  states,  that 
the  supposed  promises  were  made  as  well  by  A.  B.  as  the 
said  C.  D.,  the  defendantj  and  then  traverses  the  sole  prom- 
ise of  the  defenJnnt  by  adding,  "  and  not  by  the  said  C.  D. 
alone,'^  which  said  A.  B.  is  still  living,  &c.  and  the  replica- 
tion takes  issue  by  saying,  "  that  the  said  promises  were 
made  by  the  said  C.  D,  alone,  in  manner,  ^c.  and  this  he 
prays,  &c."  I  Went.  PI.  16,  17.  It  takes  no  notice  of  A. 
B.,  whose  name  was  only  given  to  inform  the  plaintiff, 
against  whom  he  should  bring  siiit  the  next  time,  if  that 
should  be  abated. 


Per  CuRiAi^,  Judgment  af&rmed. 
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HORACE  B.  SATTERWHITE  «f.  J.  W.  CARSON.  • 

The  goods  of  a  deceased  person  in  the  hands  of  an  administrator  p^f^^^i^j^  ig^f 
ItVs, cannot  betaken  under  an  execution  against  the  administrator  for  >»*■  ^    - 

personal  and  individual  debt. 

An  administrator  ^en</ien/ei^7e  has  no  power  to  sell  the  eflects  of  the  deceased, 
except  perishable  property. 

Where  goods  of  a  deceased  person,  while  in  the  hands  of  an  administrator 
pendente  Uie,  wete  seized  and  sold  bj  the  sheriff  under  an  execution  »• 
gainst  such  administrator  for  his  personal  debt ;  Held  that  an  administrator 
with  the  will  annexed,  subsequently  appointed,  could  support  an  action  of 
trespass  or  trover  against  the  sheriff  for  such  seizure  and  sale. 

In  sach  case  the  sheriff  could  not  reduce  the  damages  by  shewing  that  he  had 
paid  to  the  administrator  ^emfen/e  Ute  the  surplas  of  money  arising  from 
the  sales,  that  remained  after  satisfying  the  execution. 

The  sheriff  is  liable  for  a  trespass  committed  by  his  deputy  in  soiziag  the  pi^ 
perty  of  A.  under  an  execution  against  B« 

It  is  only  In  actions  brought  upon  contract,  that  the  court  can  render  judg- 
ment for  interest  on  the  amount  found  by  the  jury.  In  other  cases  such  a 
judgment  is  erroneous. 

Tho  ugh  there  be  but  one  judgment  in  the  court  below,  yet,  where  it  consists 
of  several  distinct  and  independent  parts,  it  may  be  reversed  as  to  that  paiv 
wherein  it  is  erroneous,  and  affirmed  for  the  remainder. 

If  a  judgment  against  a  defendant  lb  reversed  in  this  court  as  to  part  and  affirm- 
ed as  to  the  remainder,  the  defendant  is  entitled  to  his  costs  in  this  court 

The  case  of  CoUraine  v  Cain,  8  Dev.  308  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Burke 
CouQty,  at  Fall  Term,  1843,  his  Honor  Judge  V&arsov 
presiding. 

This  was  an  action  of  Trover  lor  the  conversion  of  a 
slave  named  James.  The  plaintiff  proved  that  in  October, 
ISIO,  he  was  regularly  appointed  administrator,  with  the 
will  annexed,  oi  one  Duniel  Jones — timt  in  the  year  1838, 
after  the  death  ol  Jones,  one  Morgan,  a  deputy  of  the  de^ 
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June  1843  fendanf,  who  was  sheriff  of  the  county  of  Riithcrford|  levied 
Satterw  tipoii  and  sold  the  boy  Jatnes  to  one  Jay,  for  $401.  who  took 
white,  the  slave  out  of  the  State.  The  defendant  proved,  that,  af- 
Cumm*  ^  ^^®  death  of  Jones,  a  caveat  being  entered  as  to  the  pro- 
bate of  his  will,  Ann  Jones,  the  widow,  was  regularly  ap- 
pointed administrator  pendente  iile  and  soon  after  married 
one  McElrath — and  this  boy  and  the  other  property  of  Jones 
were  taken  into  possession  by  them — that  executions  issued 
(b  him  as  sheriff  of  Rutherford  county  against  the  said  Mc- 
Elrath and  wife  for  their  individual  debts,  commanding  him 
to  make  the  debts  out  of  the  goods  and  chattels  of  the  said 
MeElralh  and  wife — that  Morgan,  his  deputy,  under  these 
executions  levied  upon  and  sold  the  boy  James,  and  that  af- 
ter the  sale  McElrath  received  from  Morgan  the  sum  of 
$200,  as  ibe  excess  of  the  price  of  James  remaining  after 
the  executions  levied  on  him  had  been  satisfied,  and  McEl- 
rath said  ac  the  same  time,  that  it  was  well  enough  for  the 
negro  to  have  been  sold,  as  he  brought  a  fair  price. 

The  defendant's  counsel  insisted,  that  McElrath,  in  right 
of  his  wife  as  administrator  pendente  lite,  had  a  right  to  sell 
the  negro,  and  the  sheriff  had  also  the  right  to  sell  him  for 
McElrath'fi  debts,  and  that  McElrath  had  ratified  and  con- 
firmed the  sale ;  2udly.  That  as  Satterwhito  was  not  ap- 
pointed administrator  until  after  the  negro  was  sold,  he  could 
not  sustain  this  action,  for  a  conversion  while  McElrath  was 
acting  as  administrator  pendente  lite,  but  must  look  to  the 
administration  bond  to  recover  for  the  misconduct  of  McEl- 
rath in  suffering  the  property  to  be  taken  away ;  3dly.  That, 
supposing  the  negro  not  to  be  subject  to  the  executions, 
which  the  defendant  had  placed  in  the  hands  of  his  deputy, 
the  levy  and  sale  by  the  deputy  was  a  tort,  for  which  the 
defendant,  as  sheriff,  was  not  liable  ;  4thly.  That,  as  McEl- 
rath had  received  $200  of  the  price  from  the  deputy,  the  de- 
fendant had  a  right  to  mitigate  the  damages  by  that  a- 
niount,  as  McElrath  had  the  right  to  receive  it.  These 
questions  were  raised,  with  the  understanding,  that  if  the 
court  was  with  the  defendant  upon  either  of  the  three  first, 
the  verdict  should  be  set  aside  and  a  nonsuit  entered  ;  if 
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the  court  should  be  with  the  defendant  upon  the  4th  point,  J^un«  '848 
the  verdict  should  be  reduced  by  that  amount.     The  jury    saUer- 
returned  a  verdict  for  the  plaintiff  for  $iOlt  and  interest    ^^^^ 
from  the  time  of  the  conversion.  Carsoii. 

Upon  the  1st  point,  the  court  was  of  opinion  that  an  ad- 
ministrator pendente  lite  was  appointed  merely  to  collect  and  ^ 
keep  the  estate  togetber-^thot  he  had  no  power  to  sell  ne- 
groes or  any  property  except  such  as  would  rnjure  by  being 
kept — that  the  sheriff,  having  an  execution  against  tne  pro- 
perty of  McBlrath  aud  wife,  had  no  power  to  levy  upon  and 
sell  the  property  of  Daniel  Jones,  deceased,  and  that  MeEK 
rath,  after  the  sale,  had  no  right  to  confirm  the  sale  so  as  to 
pass  the  title.  Upon  the  second  question,  the  court  was  of 
opinion,  that  the  plaintiff^  after  be  was  appointed  administra- 
tor, &c.  had  a  right  to  sue  for  a  conversion,  while  the  pro^* 
perty  was  in  the  keeping  of  McBlrath  and  wife,  as  adminis- 
trators pend^n/f  lite,  for,  after  his  appointment,  his  right  to 
sue  related  back  to  the  death  of  Jones,  and  the  intermediate 
possession  of  the  administrators  pendente  lite  was  a  bail- 
ment for  the  plaintiff,  and,  whea  property  is  converted  while 
in  possession  of  a  bailee,  the  bailor  may  maintain  trover  for 
the  conversion,  for  he  has  the  righi  of  possession  in  contem- 
plation of  law.  Upon  the  third  c^iiestion,  the  court  was  of 
opinion  that  the  defendant  was  liable  for  the  acts  of  his  de- 
puty, because  he  was  doing  the  business  of  his  principal^ 
and  acted  by  virtue  of  the  execution.  Upon  the  fourth 
question,  the  court  was  of  opinion,  that,  as  McBlrath  had  no 
right  to  convert  the  negro  into  money,  the  defendant  could 
not  avail  himself  of  the  fact,  that  McBlrath  had  received 
$200  of  the  price,  m  mitigation,  unless  the  plaintiff  had  af- 
terwards leceived  the  money,  which  was  not  proved  nor  al- 
leged. 

Judgment  wps  then  rendered  for  the  plaintiff  for  the  a- 
mouut  of  the  verdict,  and  also  that  that  amount  should  bear 
interest  from  the  time  of  the  judgment  until  paid.  Fronv 
this  judgment  the  defendant  appealed. 
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June  1843     Caldwell  and  Alexander  for  the  plaiutifE 

Satter- 

^hite         No  cotmsel  in  this  court  for  the  defendaoi. 

V 

CareoD. 

Gaston,  J.  It  hasr  been  questioned^  whether  the  goods 
of  a  testator  in  the  hands  of  his  executor  might  not  be  seiz- 
ed, in  execution  of  a  judgment  against  the  executor  in  his 
own  right.  Farr  v  Newman,  4  Term  621.  We  presume 
that  this  question  is  settled  in  England,  (see  Lord  Eldon's 
remarks  17  Ves.  16S-9i)  and  we  certainly  understand  that 
•  it  is  settled  in  this  State,  in  conformity  to  the  opinion  of  the 
majority  of  the  court  in  the  case  referred  to.  But  whatever 
doubts  have  been  entertained  on  this  question,  it  could  never 
have  been  supposed  that  such  goods  might  lawfully  be  sei2ed 
in  execivtion  for  the  debt  of  an  administrator  pendente  lUe. 
Generally  speaking,  an  executor  or  administrator  has  the 
property  of  the  goodis  of  his  testator  or  intestate,  although 
he  has  such  property  in  autre  droit,  as  the  minister  and 
dispenser  of  these  goods.  By  virtue  of  that  properly  he  can 
sell  the  goods,  and,  except  under  special  circumstances,  the 
goods,  after  such  a  sale,  cannot  be  followed  by  the  creditors 
of  the  testator  or  intestate.  It  was  not  extraordinary,  there- 
fore, that  very  able  Judges  should  have  regarded  sncli  a  pro- 
perty, with  such  a  power  of  disposition,  as  equivalent  to  ab- 
solute ownership  in  lata,  and  therefore  rendering  the  goods 
Kable  to  seizure  under  an  execution  against  the  proper  goods 
and  chattels  of  the  executor  or  administrator.  But  an  ad- 
ministrator pendente  lite  has  no  power  to  sell  the  goods  of 
the  deceaseds  Indeed  it  waa  not  until  after  much  contro- 
versy and  some  conflicting  decisions,  that  it  was  settled  that 
such  an'  administration  could  be  granted  pending  a  contro- 
versy about  a  mill.  Walker  v  WoUasiouj  2d  P.  Will. 
576.     Willis  V  Rich,  2  Atk.  286. 

And  the  ground,  upon  which  validity  was  allowed  to  such 
an  appointment,  was  because  of  the  necessity  that  thera 
should  be  a  proper  curator  of  the  goods  during  the  disputOr 
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The  authority  of  the  appointee  was  limited  by  this  necessi-  Jang  ^»^ 
ty.  He  might,  because  of  this  necessity,  sell  bona  perituray  Sauer- 
but  he  could  sell  no  others,  and  he  might  bring  actions  to  ^^^ 
collect  debts  due,  or  to  get  possession  of  the  effects  of  the  de-  Canon* 
ceased.  '  Thus  far  he  might  he  deemed  to  have  a  property 
in  the  goods  of  the  deceased,  but  in  the  main  he  was  a  mere 
bailiff,  appointed  by  the  ordinary  to  hold  them  for  hinii  to 
whom,  on  the  termination'  of  the  controversy,  should  bo 
confided  the  executroa  of  the  will  or  the  administration  of 
the  estate  of  the  testator  or  intestate.  We  entertain,  there* 
fore,  no  doUbt  but  that  the  seizure  and  sale  of  the  negro  in 
q\iestion  by  the. sheriff 's  deputy,  under  the  execution  against 
Mc  El  rath  and  wife,  was-  a  tortious  act,  that  McElrath  and 
wife  could  not  themselves  have  sold  the  negro,  and,  there* 
fore,  that  they  could  not,  by  their  sanction,  either  express  or 
implied,  legalize  or  ratify  the  seizure  and  sale  so  unlawfully 
miade  by  the  sheriff's  deputy.  For  this  unlawful  disposition 
of  the  negro  there  ttitist  be  some  remedy ;  and  we  see  no 
well  founded  objection  to  the  remedy,  which  has  been  resort- 
ed to  by  the  administrator  with  the  will  annexed.  It  is  said 
Iti  the  books,  that  the  interest  of  an  executor  in  the  estate  of 
the  deceased,  being  derived  exclusively  from  the  will  of  the 
deceased,  vests  in  the  executor  from  the  i!noment  of  the  tesr- 
tator's  death,  whereas  the  title  of  the  administrator  being  de- 
rived altogether  from  the  grant  of  the  ordinary,  the  goods  of 
the  deceased  v^t  in  him  only  from  the  time  of  said  grant. — 
Whether,  iu  respect  of  relation,  there  t^e  any  difference  in 
the  property,  which  an  ordinary  administrator,  and  that 
which  an  administrator  with  the  will  annexed,  (whose  office 
is  in  most  respects  identical  with  that  of  an  executor,)  takeer 
jn  the  goods  of  the  deceased,  we  need  not  stop  to  enquire, 
because  the  proposition,  that  the  interest  of  an  administrator 
does  not  relate  back  beyond  the  grant,  must  be  taken  with 
some  important  modifications.  Thus  it  is  certain,  that,  if 
there  has  been  an  unlawful  intermeddling  with  the  goods  of 
the  deceased  after  the  death  of  the  intestate  and  before  » 
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June  1843 grant  ^f  administration,  the  administrator  may  maintaia 
Salter-  trespass  or  trover  therefor,  and  for  this  purpose  his  interest, 
white  elerived  under  the  letters  of  administration,  shall  relate  back 
Canran.  to  the  death.  And  this  is  allowed  by  the  law^  upon  the 
same  principle,  upon  which  it  permits  the  ordinary 'to  grant 
a  temporary  administration  pending  a  controversy  respecting 
a  will — the  principle  of  necessity — to  afford  protection  to 
the  estate  of  the  deceased.  See  1  Wills,  on  Ex'rs.  396,  et  seqa, 
Tiiere  could  be  no  difficulty,  therefore,  in  this  case,  we  sup- 
pose, if  the  conversion  complained  of  had  occurred  either 
before  the  temporary  administration  was  granted,  or  after  it 
)md  terminated.  Does  the  circumstance,  that  it  was  com- 
mitted pending  that  temporary  arrangeruent  for  the  safe-keep- 
ing of  the  property,  interpose  a  fatal  objection  to  this  action? 
"We  think  not.  That  circumstance  in  no  manner  changes 
the  nature  of  the  injury  done  to  the  property  of  the  testator, 
and  we  see  not  why  it  should  change  the  nature  of  the  rem* 
edy  appropriate  to  the  redress  of  that  injury.  The  plaintiff 
is  not  an  administrator  upon  goods  not  previously  adminis- 
tered. He  claims  the  property  of  the  negro,  and  sues  for 
the  conversion  of  this  property,  under  an  origiiral  grant  of 
letters  of  administration  with  the  will  annexed  of  his  testa- 
tor. In  these  there  is  no  notice  taken  of  the  former  limited 
af>d  temporary  appointment,  and  under  these  he  takes  ''full 
power  and  authority  to  administer  and  faithfully  dispose  of 
all  the  goods,  chattels  and  credits  of  the  deceased,  according 
fo  the  tenor  and  effect  of  his  will."  For  every  purpose  of 
protecting  and  securing  these  goods  and  chattels  from  inju- 
ry, this  power  relates  to  the  death  of  the  testator.  It  is  not 
asked  to  give  to  this  relation  an  effect  which  will  work  harm 
to  any  person — to  overrule  or  set  aside  any  rightful  trans- 
action of  or  with  the  temporary  keepers  of  these  goods. — 
The  act  complained  of  was  a  wrong  done  to  the  property  of 
the  testator,  which  has  not  been  redressed,  and  caonoC  now 
be  redressed,  except  at  the  instance  of  and  in  the  mode  pur- 
sued by  the  plaintiff. 

We  are  also  of  opinion,  that,  in  ascertaining  the  amount 
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of  damages,  which  the  plaintiff  was  entitled  to  recover  be*  June  i843 
cause  of  the  conversion  complained  of,  it  was  proper  to  make    eatter- 
no  deduction  because  of  the  return  to  McElrath  of  the  sur-    ^^i^ 
plus  remaining  of  the  price  of  the  negro  after  satisfaction  of  Oawdn. 
the  judgment.      This  was  returned  to  McElrath  as  his  m(h 
ney,  and  received  by  him  as  such.      This  money  was  no 
part   of  the  assets  of  the  testator's  estate,  and  could  not 
be  made  such,  but  as  the  price  of  a  part  of  those  assets 
rightfully    sold.      And   we  have  seen  that  the  sale   was 
altogether  wrongful.      If  McElrath  and  his  wife,  or  either 
of  them  concurred  in  the  sale,  he,  she  or  they  became  iorl 
feasors  with   the   sheriff  and   his  deputy,  and  the  person 
wronged  may  hold  any  one  of  the  wrong-doers  responsible 
for  the  injury  received,  without   regard  to  the  distribution 
made  of  the  gains  of  the  unlawful   act  among  the  parties 
concerned  in  it.  • 

It  admits  of  no  dispute  but  that  the  sheriff  was  properly 
held  responsible  for  this  wrongful  act  of  his  duty.  See 
Saunderson  v  Baker,  2  Bl.  Reps.  832.  3d  VVils.  309.— 
WoodgaCev  ^wa/cA6z/W,  2  Term,  148.  Coll r aim  vMcCavi^ 
3  Dev.  306.  We  concur  entirely,  therefore,  in  the  opinion 
of  his  Honor  upon  the  case,  and  would  direct  the  judgment 
to  be  affirmed  altogether,  but  that  there  is  an  error  in  that 
judgment,  which  has  not  been  noticed  by  the  parties. 

The  judgment  is  not  only  that  the  plaintiff  recover  his 
damages  as  found  by  the  jury,  but  also  interest  upon  a  part 
of  those  damages,  as  principal  money,  until  it  shall  te 
paid. 

We  have  a  statute,  which  authorizes  a  judgment  of  thi« 
sort  to  be  rendered  in  actions  brought  upon  contracts,  but  it 
extends  to  no  others.  Rev.  St.  ch.  31,  sect.  95.  The  judg- 
ment, so  far  as  it  ^ives  interest  on  the  damages,  is  therefore 
erroneous  and  must  be  reversed,  ^xind  a  judgment  rendered 
here  for  the  plaintiff,  that  he  recover  his  damages  only  and 
the  costs  assessed  below.  For  although  there  be  but  one 
judgment  below,  yet  as  it  consists  of  several  distinct  and  in- 
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June  1843  dependent  parts^  it  may  be  reversed  as  to  that  part  wherein 

setter-    1^  is  erroneous,  and  affirmed  for  the  remainder.    See  Belleuy 

white     V  Aylmer^  1  Stra.  188.      Henriques  v  Dutch  West  India 

Canon.    Compant/,  2  Stra.  807.      Frederick  v  Lookup^  4   Bu  r. 

2018. 

The  defendant  is  entitled  to  his  costs  in  this  coart. 
Per  Curiam.  Judgment  accordingly. 
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WILLIAM  8LADE,  ADM'R.  dx.  t».  JOSIAH  AND  ABKAHAM 

WASHBURN. 

Letters  of  general  adminutration,  gnnted  during  the  pendency  of  a  contest  June  184S 
respecting  the  probate  of  a  will,  are  noU  and  void.  - 

And  such  letters  being  entirely  yoid,  as  exceeding  the  powen  of  the  cour^ 
cannot  be  supported  as -a  grant  of  administration  pendente  lite. 

Appeal  from  the  Superior  Court  of  Law  of  Rutherford 
county,  at  Spring  Term,  1843,  bis  Honor  Judge  Manlx 
presiding. 

This  case  was  before  the  Supreme  Court,  at  June  Terin, 
1842,  when  the  points  then  presented  were  determined  and  a 
new  trial  granted.  See  2  Ired.  Rep.  414  On  the  return  of 
this  decision  to  the  Superior  Court  of  Rutherford,  that  court, 
on  the  application  of  the  plaintiff,  permitted  him  to  amend 
his  writ  from  detinue  to  trespass.  In  this  new  form  the  case 
came  on  for  trial  at  the  Spring  Term,  1843,  of  Rutherford 
Superior  Court.  It  appeared  in  evidence,  that  one  Gabriel 
Washburn  died  about  the  year  1824,  leaving  a  paper  purport- 
ing to  be  his  last  will  and  testament,  of  which  his  wife  Pri9- 
cilia,  and  the  two  defendants,  were  nominated  executors — 
that  at  January  Sessions,  1826,  of  the  County  Court  of 
Rutherford,  it  was  offered  by  them  and  admitted  to  probate^ 
as  appears  by  the  following  entry  on  the  docket  of  that  terni^ 
viz: 

"  The  last  will  and  testament  of  Gabriel  Washburn  was 
presented  in  open  court  for  probate.  Achilles  Durham  and 
Farmer  Moore,  two  of  the  subscribing  witnesses  thereto, 
came  into  court  and  proved  the  same  in  the  usual  form,  and 
Josiah  Washburn  and  Abraham  WashbMrn.  two  of  ,the  e^ • 
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June  1843  ecutors  named,  qualified  and  took  on  themselves  the  burthen 

Blade     thereof."    "Copy  ol  letters  issued." 

^  At  July  Sessions,   1826,  one  Gilbert  Harrill  and  Martha 

'  his  wife,  (she  being  one  of  the  next  of  kin  of  the  testator,) 

filed  their  petition  and  caused  the  same  to  be  served  on  the 

defendants,  praying  that  the  said  probate  of  the  will  be  set 

aside.     It  was  returned  to  October  Sessions  following,  at 

which  term  the  following  entry  appears  on  the  docket : 

"  Gilbert  Harrill  and  wife,  vs.  Abraham  and  Josiah  Wash- 
burn, executors  of  Gabriel  Washburn.  Devisavit  vel  non. 
CavealJ*^ 

At  July  Sessions,  1827,  the  entry  on  the  docket  is  in  the 
following  words,  after  the  stating  the  case  as  before : 
"  Compromised.    Terms  filed." 
The  following  is  a  copy  of  the  terms  filed : 

"Gilbert  Harrill 
vs, 
Abraham   Washburn    and  \  Petition  to  set  aside  a  will. 
Josiah   Washburn,   execu- 
tors of  G.  Washburn. 

This  suit  is  compromised  on  the  toUowing  terms,  viz : — 
Priscilla  Washburn  is  to  remain  in  possession  of  the  whole 
estate,  real  and  personal,  during  her  life,  and  at  her  death 
the  land  is  to  be  divided  between  Abraliam  and  Josiah 
Washburn,  and  all  the  personal  property  to  be  equally  divi- 
ded between  the  balance  of  the  heirs  of  Gabriel  Washburn, 
dec'd.  The  costs  of  the  suit  to  be  paid  out  of  the  personal 
estate.  GILBERT  HARRILL, 

JOSIAH  WASHBURN." 

At  March  Sessions,  1828,  the  following  entry  appears  on 
the  docket : 

"Priscilla  Washburn  appointed  administrator  of  Gabriel 
Washburn." 

And  it  also  appeared  that  the  defendants  became  her  sure- 
ties in  the  administration  bond.  The  said  Priscilla  died  in 
January,  1839,  and  at  the  next  March  Term  of  the  County 
Court  of  Rutherford  in  the  same  year,  the  following  entry 
appears  on  the  record  : 
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"  A  paper  writing,  purporting  to  be  the  last  will  and  tes-J""^  ^^^ 
tament  of  Gabriel  Washburn,  dec'd.  was  presented  for  pro-     siade 
bate,  which  was  objected  to,  and  the  validity  of  said  will  y^7. 
was  caveatedj  and  an  issue  devisavit  vel  non  made  up  there- 
upon.   Alter  some  contestation,  the  court  appointed  William 
Siade  administrator  de  bonis  non  iesiatoris^  of  the  estate  of 
Gabriel  Washburn,  deceased,  who  entered  into  bond  with 
security.     He  prayed  an  order  of  sale — ^granted.     The  pro- 
perty  not  to  be  moved  out  of  the  county." 

It  appeared,  that,  shortly  after  the  death  of  Priscilla,  the 
widow,  the  defendants  went  to  her  late  residence,  and,  be- 
fore the  January  Term,  1839,  of  Rnthertord  County  Court, 
removed  the  negroes  Polly  and  Rachel,  and  the  four  children 
of  the  latter,  claiming  them  under  the  will  of  the  snid  Ga- 
briel, deceased,  and  each  took  the  negroes  willed  to  him.  It 
also  appeared,  that  the  defendant  Abraham  did  not  sign  the 
compromise  above  set  forth :  And  the  plaintiff,  to  connect 
him  with  it,  adduced  evidence  to  shew,  that  he  had  declared 
afterwards,  that  the  lands  of  his  father  were  to  be  divided 
between  him  and  Josiah,  and  the  other  property  was  to  be  di- 
vided among  the  other  heirs.  And  it  also  appeared,  that  in 
the  Spring  of  1826,  the  delendants  had  caused  an  inventory 
of  the  property  of  the  deceased  to  be  made  out,  and  at  the 
following  October  Sessions,  returned  the  same  to  court. — 
There  was  no  evidence  to  shew,  further  than  has  been  here 
stated,  what  disposition  had  been  made  in  the  County  Court 
of  Rutherford,  of  the  issue  make  up  at  the  January  Sessions 
1839,  to  try  the  validity  of  the  will  then  offered  for  probate, 
or  whether  the  issue  was  or  was  not  now  pending  in  that 
court.  It  was  admitted,  that  the  will  offered  at  January 
Sessions,  1839,  was  the  will  previously  offered  at  the  Janu*- 
ary  Sessions,  1826,  and  that  it  was  offered  at  both  times  by 
the  present  defendants.  The  questions  of  law  arising  in 
the  case  were  reserved,  and  the  jury  found  a  verdict  for  the 
plaintiff.  The  court,  on  argument,  directed  the  verdict  to 
be  set  aside,  and  judgment  of  non-suit  to  be  entered.  From 
this  judgment  the  plaintiff  appealed. 
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^we  1848     Alexander  for  thfe  plaintiff. 

Caldwell  and  Hoke  (or  the  defendant?. 


Slade 

▼ 

Washbam. 


Gaston,  J.  After  the  issue  had  been  made  up,  on  the 
petitition  of  Harris  and  wife,  at  the  October  Term,  1826,  of 
Rutherford  County  Court,  we  must  understand  that  the  court 
had  revoked  th&  previous*  probate  of  the  supposed  will,  and 
that  the  paper,  which  tmd  been  propund^d  as  such,  remain- 
ed before  it,  to  be  established  or  rejected  according  to  the  de- 
lermination  of  that  issue.  This  appears  more  clearly  from 
fhe  order  made  at  the  same  term,  which  we  find  in  the  record 
accompanying  the  case,  whereby  William  Slade,  the  present 
plaintiff,  was  appointed  administrator  'pendente  lite.  The 
entry  made  at  the  July  Tetm,  1827,  "  compromised,  terms 
fiied,"  especially  when  taken  in  connection  with  the  "terms" 
referred  to,  wbereby  it  is  seen  that  the  parties  had  agreed  up- 
on a  disp&siiioti  of  cdl  the  property  of  the  deceased,  we  feel 
ourselves  justified  in  interpreting  as  a  withdrawal  of  the  al- 
leged will  by  its  propounders,  thereby  authorizing  the  gene- 
I'al  grant  of  administration  to  the  widow  at  the  subsequent 
March  Term.  Thus  far,  vague  and  imperfect  and  informal 
a^  are  the  several  entries  of  record,  we  are  enabled  to  give 
them  a  reasonable  construction  with  some  degree  of  confi- 
dence, but  when  we  come  to  the  order  or  entry  of  March 
Term,  1839,  under  which  the  plaintiff  undertakes^  to  make 
out  his  title  in,  and  constructive  possession  of,^  the  negroet 
carried  away  by  the  defendants,  the  hope  of  a  satisfactory 
ebnst ruction  vanishes.  At  this  time  the  widow,  to  whom  a 
general  adnrimstration  had  been  granted,  was  dead.  There- 
upon; the  same  paper  writing,  conraiuing  the  alleged  will  of 
t^he  deceased,  was  again  brought  forward  for  probate,  'Kviiich 
Wils  objected  to,  and  the  validity  of  said  will  was  caveated, 
and  an  issue  "  devisavit  vel  non"  made  up  thereupon." — 
This  is  intelligible,  and  though  much  wanting  in  precision, 
as  not  shewing  by  whom  the  alleged  will  was  thus  a  second 
time  propounded,  of  who  contested  its  validity,  or  between 
whom  the  issue  was  made  up,  is  decisive,  we  think,  that  the 


OP  NORTH  CAROLINA.  661 

Mtgatton  repropociDding  the  will  was  admitted  by  the  June  iQ43 
court,  that  this  allegation  was  met  by  counter  allegations}  siad* 
and  that  the  truth  of  the  matter  in  contest  was  to  be  de-  _,  J. 
termined  by  an  issue  under  the  direction  of  the  court.— « 
What  follows  of  the  order  is  very  much  like  gibberish. — 
'^  Thereupon,  after  some  contestation,  the  court  appointed 
William  Slade  administrator  de  bonis  nan  tesiatoris  of  the 
estate  of  Gabriel  Washburn,  deceased,  who  entered  into  bond 
with  good  security.  He  prayed  an  order  of  sale  ;  granted^ 
the  property  not  to  be  removed  out  of  the  county."  If  aa 
explanation  could  bA  given  of  this  entry  by  any  co-tempora* 
neons  act,  such  as  the  letters  thereon  issued  or  the  bond  then 
taken,  none  such  is  given;  it  must  therefore  be  expounded 
without  any  aid  of  this  kind.  We  have  little  difficulty  in 
rejecting  altogether  the  word  "  testatoris."  Perhaps  it  was 
a  misprision  for  the  word  <*  administratis,"  but,  if  not,  it  is 
wholly  unmeaning.  Certainly,  as  yet  there  had  been  no  sen- 
tence establishing  a  will  of  the  deceased,  and  it  sufficiently 
appears  that  the  administration,  whatever  its  character,  was 
an  administration  "of  the  estate  of  Gabriel  Washburn,  de- 
ceased." The  order  therefore  remains  one,  appointing  the 
plaintiff  administrator  de  bonis  non  of  that  estate,  and  this  is 
made  at  the  same  moment,  when  the  coyrt  entertains  a  ton- 
test  respecting  the  alleged  will  of  the  deceased,  and  has  no 
issue  made  up  to  try  that  contest.  Such  an  order  must,  we 
think,  be  held  null. 

The  power  of  the  court  to  grant  letters  of  admmistratioa 
exists  only,  when  one  has  died  without  making  any  disposi- 
tion of  his  goods.  Such  a  grant  is  founded  upon  asentence, 
express  or  implied,  which  is  set  forth  in  the  letters,  that  the 
deceased  has  died  intestate.  A  grant,  therefore,  of  such  an 
administration,  founded  upon  a  judicial  declaration  that  the 
fact  of  testacy  or  intestacy  is  then  sub  lite  in  the  court,  is  a 
legal  absurdity.  Upon  the  death  of  an  original  administra- 
tor, leaving  some  part  of  thu  goods,  chattels  and  credits  of 
the  deceased  unadministered  and  not  fully  disposed  of,  the 
authority  of  such  administrator  having  expired,  a  supple- 
mentory  grant  of  administration,  still  founded  on  that  sen- 

70 
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June  iM^tence  of  intestacy,  issues  to  authorise  and  empower  the 
gi^^  graatee  "to  administer  and  faithfully  dispose  of  the  goods, 
^  chattels  and  credits  left  unad ministered  as  aforesaid.'^  The 
original  grant  of  administration  to  the  widow  was  upon  its 
faee  good,  because  then  there  was  no  ftllegation  or  sugges* 
tton,  that  the  deceased  had  left  a  wilL  Until  such  allegatioit 
or  suggestion  was  recei?ad  by  the  court,  it  was  per  $e  a  ju^- 
dicial  declaration  thai  be  had  died  intestate.  Bui  when  sucb 
an  allegation  was  received,  which,  perhaps,  under  the  cir* 
oamstances  of  the  compromise  and  the  wiidrawal  of  the  al- 
leged will,  when  fortnerly  propounded,  might  have  been  re- 
jected, necessarily  the  senCence  of  intestacy  was  revoked,  or 
at  all  events  su8peT)ded.  ,  There  was  thus,<  thereforei  no' 
foundation  on  which  to  rest  the  supplementory  grant 

We  have  bad  occasion  to  see,  as  has  been  stated  in  the 
case  of  Sattewhite  v  Carson^  decided  at  this  term,  that  sa 
strictly  was  the  power  of  the  ordinary  in  granting  adminti»- 
fratiorts  limitsed  to  cases  of  ascertained  intestacy,  that  it  was 
for  a  long  time  held  that  where  a  will  was  iu  eont^tatioa 
the  ordinary  could  not  grant  special  letters  of  administra- 
tion pendente  lite.  This  strictness  was  afterwards  relaxed, 
because  of  the  necessity  that  there  shO!)ld''  be  a*  temporary 
keeper  of  the  goods  of  the  deceased,  while  the  controversy 
lasted.  Nothing  can  be  mofe  conclusive  to  shew  that  a 
grant  of  general  administration  made  during  such  a  contest 
was  altogether  null.  But  it  has  been  asked,  if  the  court 
had  authority  to  grant  an  administration  thus  limited,  peti^ 
denie  {i^e^— why  may  we  not  uphold  the  grant  made  to  the 
extent  of  thai  authority  ?  This  cannot  be.  The  general 
appointment  of  an  administrator,  and  the  special  appoint- 
ment of  an  administrator  pendente  lite^  do  not  differfrom 
each  other  merely  in  the  limited  duration  of  the  latier*<-— 
The  offices  conferred  are  in  many  respects  different,  having 
diflbrent  powers  and  properties.  We  cannot  convert  one 
into  the  other.  Besides  there  is  an  essential  distinciion  in 
the  effect  of  grants,  conveyances,  or  other  acts  operating  up- 
on or  by  virtue  of  ownership  iu  the  grantor,  and  siicb  as  op- 
erate because  of  a  power  delated  by  law  to  the  grantor. 
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With  respect  to  ;the  former,  they  may  be  ullowed  to  be  ef-  ion«  ^^48 
fectual  to  the.  extent  of  the  grantor's  dominion,  and  be  held    gj^^ 
imperative  as  to  all  beyond  it,  bat  the  latter  are  valid  or  in-        ▼ 
valid  accordingly  as  they  fall  within  or  transcend  the  power  '^'^ 

of  the  grantor.  The  other '  matters  in  tne  case,  tending  to 
shew  that  the  conduct  of  the  defendant  is  in  violation  of  a 
family  arrangement  to  which  they  were  parties,  will  have 
their  just  influence  before  a  tribunal  which  has  jurisdiction 
to  enforce  such  arrangements.  But  they  oannot  effect  the 
construction  of  the  grant,  undei  which  the  plaintiff  claims 
to  have  been  the  Ugal  possessor  of  the  negroes  that  were  of 
the  deceased. 

It  is  exceedingly  to  be  regretted,  that,  in  the  acts  of  courts, 
which  exercise  so  importaai  a  jurisdiction  ia  our  country, 
we  have  to  encounter  at  every  term  such  absurd,  irregular  and 
defective  entries,  as  almost  to  defy  interpretation,  and  oftea 
to  thwart  what  would  seem  to  be  the  clear  demands  of  jus- 
tice and  the  best  interests  of  the  community.  We  greatly 
fear  from  our  experience,  that  these  evils  are  becoming  more 
frequent,  and  see  not  how  they  jcan  be  lessened  until  the  au- 
thorised registers  of  these  courts,  who  are  intrusted  with  the 
momentous  duty  of  recording  their  acts,  shall  be  qualified  by 
special  training  to  express  these  acts  in  distinct,  perspicnoufi 
and  appropriate  language. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Pee  CuRjikM.  Judgment  aiQSrmed. 
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STATE  TO  THE  USE  OP  J-  8.  WOOD  Sc  CO-  vs.  JOHN  W. 

SKINNER  6l  AL: 

Jun«  1843  In  an  action  against  a  constable  for  not  collecting  notes  placed  in  his  bands 
-  for  collection,  where  it  appears  that  the  constable,  before  suit  brought,  had 

tendered  back  the  notes  to  the  plalntifi^  and  the  debtors  were  still  good,  the 
plaintiff  is  not  entitled,  by  reason  of  the  mere  negligence  of  the  constahle 
in  not  collecting,  to  reeorer  the  whole  amount  of  the  debts,  bnt^  unless  he 
jhews  some  actual  injury  sustained  thareby,  he  is  entitled  only  to  nominal 
damages. 

In  actions  for  breach  of  contract,  where  there  is  no  statutory  provision  or  ex- 
press agreement  of  the  parties  on  the  subject,  the  person  injured  should  be 
•reimburBed  in  damages  what  he  has  lost — and,  if  no  loss  be  shewn  by  proof, 
abonld  be  reimbursed  to  the  extent  of  the  loss  which  the  law  presumea. 

The  caae  of  Governor  v  Mailoch,  1  Hawks  425,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Perquimons 
County,  at  Spring  Term,  1843,  bis  Honor  Judge  Pearson 
presiding. 

This  was  an  action  of  debt  upon  tbe  bond  of  the  defend- 
ant, Skinner,  and  the  others,  his  sureties  as  constable.  The 
bond  was  in  the  usual  form,  and  dated  10th  of  Febmary, 
1810.  The  breaches  assigned  were,  1st  failing  to  pay  over 
money  collected  ;  2dly.  failing  to  collect.  Pleas,  conditions 
performed,  conditions  not  broken. 

On  the  trial,  the  plaintiflf  produced  two  receipts  of  the  de- 
fendant Skinner,  as  constable.  The  first  set  forth  a  number 
of  small  notes  and  by  whom  signed,  payable  to  the  relators  : 
Tbe  second,  a  number  of  book  accounts  due  the  relators  for 
goods  sold.  The  plaintiff  then  proved  that  on  the  20ih  of 
January,  1842,  the  relators  demanded  of  Skinner  the  money 
for  all  these  notes  and  accounts.  Skinner  said  he  had  no  mo- 
ney, but  be  had  the  papers,  most  of  them  were  with  him,  and 
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the  others  be  could  soon  get  from  his  bouse.  Wood,  one  of  Jnne  i843 
the  relators,  replied^  that  he  did  not  want  the  papers — ^he  ^^ 
wanted  the  money — that  he  had  had  ample  time  to  collect,  y 
and  he  should  hold  him  accountable  for  the  money.  The  ^^^^^* 
writ  issued  the  24th  of  January,  1842.  The  court  here  re^ 
uiarked  to  the  piaintifi  's  counsel,  that,  as  to  the  anus  pro- 
bandii  the  court  was  of  opinion,  that  to  charge  the  agent, 
the  relators  were  to  shew  that  the  debtor  had  effects ;  but,  if 
it  was  shewn  that  the  officer  had  taken  judgment  and  sued 
out  execution,  and  made  no  return,  his  failing  to  discharge 
himself  by  the  return  of  nulla  bona  raised  a  presumption 
against  him,  and  it  was  then  for  the  officer  to  shew  that  the 
debt  could  not  have  been  made.  Then  as  to  the  measure  of 
damages.  The  court  was  aware  that  it  was  a  practice  al- 
most universal,  when  the  claim  was  good  during  the  official 
year,  in  which  it  was  received  by  the  constable,  although  it 
continued  good  at  the  end  of  the  year,  was  good  when  the 
writ  issued  and  when  the'suit  was  tried,  still  to  make  the  a- 
mount  of  the  claim  the  measure  of  damages ;  and  after- 
wards  the  constable  or  his  sureties  were  allowed,  by  favor  of 
the  relator,  to  collect  the  debt  lor  his  or  their  own  use  by 
way  of  re-imbursement.  To  this  practice  there  were  sever- 
al objections.  The  constable,  being  a  collecting  agent,  had 
a  right,  in  mitigation  of  damages,  to  shew  that  he  had  ten- 
dered back  the  papers,  and  that  the  relators  of  the  plaintiff 
might  still  collect  their  debts  and  interest.  It  was  no  reply 
to  say,  that  the  relators,  having  received  the  amount  of  their 
debts  by  way  of  damages,  usually  permitted  the  constable 
^r  his  sureties  to  collect  the  debts  for  themselves,  in  case  the 
legal  title  did  not  pass.  The  relators  might  refuse  to  let 
their  name^  be  used,  or  might  get  the  notes  or  judgments 
and  collect  them  for  their  own  use,  and  so  be  twice  paid. — 
The  court  was  clear  in  the  opinion,  that,  when  the  agent, 
before  suit  brought,  tendered  back  the  papers,  and  had  them 
ready  at  the  trial  to  be  handed  over,  and  the  debtors  were 
still  good,  the  measure  of  dannages  was  not  the  amount  of 
the  debt,  but  would  be  nominal.  It  might  also  be  contend- 
ed, with  what  foice  the  court  was  not  prepared  to  say,  timt 
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Jane  1843  when  the  agent  tendered  back  tbe  papers  and  they  were  re- 
State  ^"^^^  *^y  ^^*®  principal,  although  then  good,  and  suit  was 
.^  brought  on  the  bond  of  the  agent,  and  the  debtors  became  in- 
solvent  pending  the^uit,  tbe  loss  should  fall  on  the  relators, 
provided  the  agency  be  detenained.  And  it  might  be  said, 
in  behalf  of  the  sureties  of  1840,  that  if  tbe  debts  were 
good  at  the  end  of  the  year  and  the  relators'  damages  in 
their  suit  nominal,  the  subsequent  insolvency  of  the  debtors 
should  not  throw  loss  on  them.  The  plaintiff's  counsel 
stated,  that  many  of  the  debtors,  though  good  at  the  aid  of 
the  year,  for  which  the  bond  was  given,' bad  become  insol- 
vent before  the  writ  issued — many  good  when  the  writ  is- 
sued were  now  insolvent,  and  many  were  still  good  ;  but  the 
relators  were  unwilling  to  take  back  such  as  were  now  good, 
and  take  nominal  damages  for  the  failue  to  collect  them,  nn- 
less  they  had  no  better  remedy.  The  plaintiff 's  counsel,  in 
submissioH  to  the  intimation  of  the  court,  suffered  a  judg- 
ment of  nonsuit  to  be  eilitered,  and  appealed  to  the  Supreme 
Court. 

No  counsel  in  this  court  for  the  plaintiff. 
A,  Moore  (or  the  defendants. 

Gaston,  J.  We  are  not  called  upon  by  thi^  appeal  to  ex  - 
amine  the  several  matters,  which  were  discussed  on  the  trial 
of  this  cause,  but  only  the  opinion  of  the  court,  in  deference 
to  which  the  plaintiff  submitted  to  a  nonsuit.  That  opin- 
ion was,  <  that  where  the  agent,"  a  constable  who  had  re- 
ceived a  claim  for  collection,  "had,  before  suit  brought,  ten- 
dered back  the  paper  and  had  it  ready  at  the  trial  to  be  hand- 
ed over  and  the  debtor  was  still  good,  the  measure  of  dama- 
ges was  not  the  amount  of  the  debt,  but  nominal  damages 
only.'*  And  in  this  opinion,  as  declaratory  of  the  rule  ap- 
plicable to  the  case  under  consideration,  we  see  no  error. — 
The  engagement  of  the  defendant,  was,  that  Skinner  should 
diligently  endeavor  to  collect  all  claims  put  into  his  hands 
for  collection,  and  faithfully  pay  over  all  sums  by  him  re- 
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ceived,  to  the  persons  to  whom  they  might  be  due.  The-^""*'  ^^^ 
engagement  was  broken  by  his  failure  to  use  reasonable  dili.  stale 
gencG  in  collecting,  and,  Tor  this  breath,  the  plaintiff  was  en-  "* 
titled  to  recoTer  damages  commensurate  with  the  injury  sns* 
tained.  From  every  breach  ot  n  contract,  the  law  infers 
that  some  injury  has  been  sustained,  but  if  the  contract  it- 
self does  not  furnish  a  measure  for  the  injury,  and  there  is 
no  proof  of  actual  injury,  it  can  infer  no  more  than  what  is 
termed,  <<  noroioal  damages  "  It  cannot  be  that  any  negli- 
gence of  the  agent,  however  slight,  and  unattended  with  ac- 
tual loss  to  his  principal,  should  make  him  responsible  to  the 
full  amotrnt  of  the  debt  put  into  bis  hands  for  collection. — 
This  would  be  to  inffict  a  wronff  on  the  agent,  for  it  would 
be  to  take  from  him,  and  put  into  the  pocket  of  the  princi- 
pal, what  the  former  does  not  in  conscience  owe,  and  the 
latter  is  not  in  conseience  entitled  to  receive.  Sometimes^ 
indeed,  on  the  ground  of  public  policy,  ic  is  prescribed  by 
positive  law,  that  certain  acts  of  misfeazance  or  omission  on 
the  part  of  a  public  officer,  with  respect  in. the  colleetion  of 
a  debt,  shall  DEiake  him  liable  to  the  whole  amount  thereof^ 
as  in  the  case  of  escape  of  a  debtor,  who  fans  been  in  custo- 
dy under  a  lawful  execution.  But,  wherever  there  is  no 
positive  enactment  on  the  subject,  the  rule  of  law  is  the  rule 
of  reason,  that  he  who  injures  another  shall  compensate  to 
the  extent  of  that  injury.  This  prineipte  was  distinctly  as- 
serted in  the  ease  of  ttussel  v  Palmer ^  2A  Wrlson,  325, 
where,  in  an  oction  by  a  creditor  against  his  attorney,  who 
after  judgment  against  the  debtor  had  neglected  to  charge 
him  in  execution  when  surrendered  by  his  bail,  whereby  the 
debtor  was  superseded  and  discharged  out  of  custody,  the 
fury,  under.tbe  directions  of  the  Chief  Justice,  had  render- 
ed a  verdict  for  the  entire  debt,  but  the  court  ordered  a  new 
ftial  beoiuse  of  this  misdirection.  And  so  it  was  held  in 
l^his  court,  in  an  action  brought  on  the  sheriff's  bond,  for  a 
breach  thereof  in  permitting  a  defendant  to  escape,  that  the 
extent  of  the  injury  sustained  by  the  plaintiff,  and  not  the 
amount  of  the  debt  due  to  him,  was  the  true  measure  of  his 
damages.      Governor  v  Matlock^  1  Hawks,  425     We  do 
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Jane  1843  not  Understand  his  HoDor  as  sayiag,  that  it  was  not  compe- 
""state  ^cnt  for  the  plaintiff  to  take  his  case  out  of  the  rule  by  shew- 
.▼  ing,  that,  although  the  debtor  remained  good,  the  debt  bad 
^^'  been  lost  by  the  constable's  neglect,  because  it  was  barred 
by  time,  or  the  proof  thereof  by  the  party's  oath  was  no  long- 
er admissible,  or  the  testimony  of  witnesses  necessary  to  es* 
tablish  it  was  lost,  or  in  any  other  manner.  Nor  do  we  un- 
derstand him  as  saying,  tliat  U  was  not  competent  for  the 
plaintiff  to  shew  any  partial  damage^  less  than  the  loss  of  the 
debt  consequent  upon  the  delay,  as  that  the  debtor  had  re- 
moved to  a  distance,  or  that  the  plaintiff  was  subjected  to 
any  extra  expense  or  inconvenience  in  the  collection  of  the 
debt.  But  simply,  that  where  the  debt  is  not  lost  by  the 
constable's  neglect,  the  plaintiff  is  not  entitled,  by  reason  of 
that  negligence,  to  receive  the  amount  of  the  debt,  and 
when  he  does  not  shew  any  actual  injury  thereby  sustained, 
he  is  entitled  only  to  the  damages  which  the  law  infers  with- 
out proof- — nominal  damages. 

It  will  never  do  in  matters  of  contract  to  leave  the  ques- 
tion of  damages  to  the  arbitrary  discretion  of  a  jury. — 
There  must  be  a  rule  whereby  to  assess  them,  although  the 
application  of  that  rule  is  with  great  propriety  confided  to 
the  jury.  And  we  know  of  no  other  that  can  legally  be- 
laid down,  where  there  is  no  statutory  provision  on  the  sub- 
ject, and  the  parties  have  not  described  any  by  the  terms  or 
nature  of  their  contract,  than  that  the  person  injured  should 
be  re-imbursed  what  he  has  lost,  and  if  no  loss  be  shewn  by 
parol,  should  be  reimbursed  to  the  extent  of  the  loss  which 
the  law  presumes.  It  may  be,  that  the  same  policy  which 
has  induced  the  Legislature  from  time  to  time  to  secure,  by 
amercements  and  other  penal  enactments,  diligence  and  fi' 
deiity  on  the  part  of  sheriffs  in  the  execution  of  their  official 
duties,  may  indicate  a  necessity  for  similar  provisions,  in  re- 
gard to  oflicers  intrusted  with  the  collection  of  claims  undec 
the  jurisdiction  of  a  single  magistrate.  In  consequence  of 
that  jurisdiction  having  been  so  greatly  extended,  a  large 
portion  of  the  property  of  our  citizens  is  now  in  the  hands 
of  these  officers,  and  the  community  has  a  deep  interest, 
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that  while  they  are  not  held  to  a  ruinous  responsibility,  they  Jane  1843 
may  be  made  to  know  and  feel  that  honesty  and  diligence     q^ 
are  not  only   their  bounden  duties,  but  their  best  interest ;       ▼ 
and  that  such  a  measure  of  accountability  may  be  establish- 
ed, as  will  ensure  to  every  one  injured  by  them,  full  redress 
for  losses  probably  sustained,  although  not  susceptible  of 
proof.     But  these  considerations  are  not  lor  the  court  which 
tried  the  cause,  nor  are  they  for  us.      The  constitution  has 
provided  another  department  ol  the  government,  to  whom 
they  may  properly  be  addressed,  and  with  whom  they  will 
no  doubt  have  the  weight,  to  which  they  are  entitled. 


Per  CuRiAif.  Judgment  aflirmed« 


7t 
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STATE  rt.  SANDY,  (A  StAVE.) 

Jnn«  18id  A  building,  in  which  goods  are  kept  for  sale  by  a  retail  merchant,  is  a  '^  store* 
^""^■""^      house,''  within  the  meaning  of  the  act  of  Assembly,  Rev.  St  ch.  34.  s.  1. 
A  room  in  a  large  building,  which  room  was  separately  leased  by  the  own  er 
of  the  building  to  a  merchant  who  occupied  it  as  a  store,  and  having  no  di- 
rect communication  with  the  other  parts  of  the  building,  is  properly  laid  in 
an  indictment  for  arson  as  the  property  of  the  leasee. 
To  constitute  arson,  the  least  burning  of  the  house  is  sufficient.    The  charring 

of  the  floor  to  the  depth  of  half  an  inch  is  certainly  sufficient. 
Where  there  is  but  one  statute,  an  indictment  which  concludes  against  the 
form  of  the  statutes,  is  bad,  and,  after  convictiou,  judgment  will  be  arrested. 
lYhere  there  are  more  than  one  statute,  a  conclusion  against  the  form  of 
the  statute  is  also  bad. 
The  cases  of  the  State  v  Jim,  3  Murph.  3.  Scroter  ▼  Harrington,  1  Hawks 
192.     State  v  Muse,  4  Dot.  6c  Bat  319,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  New  Hanover 
County,  at  Spring  Term,  1843,  his  Honor  Judge  Settle 
presiding.  ^ 

This  was  an  indictment  against  the  prisoner  for  burning 
the  store-house  of  Hugh  M.  Cowan,  and  concluded  "  against 
the  form  of  the  statutes,  &c."  The  prisoner  on  his  arraign- 
ment pleaded  Not  Guilty.  On  the  trial,  Hugh  M,  Cowan^ 
the  first  witness  on  the  part  of  the  State,  testified,  that  he 
was  a  retailer  of  groceries  and  dry  goods  in  the  town  of  Wil- 
mington, and  rented  from  Hector  McKellar  a  tenement  in  a 
large  building,  the  upper  part  of  the  building  being  occupied 
by  the  said  Hector  McKellar — that  the  tenement  occupied  by 
the  witness  had  been,  for  several  years,  commonly  occupied 
as  a  store,  and  au  adjoining  tenement,  occupid  by  one  Alfred 
Dudley  at  the  time  of  the  transaction  which  gave  rise  to  this 
indictment,  bad  been  commonly,  and  was  at  the  time  spoken 
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of.  also  used  as  a  store— that  the  whole  of  the  building,  be- Jane  1848 
ing  under  one  roof,  was  owned  by  one  Edward  P.  Hall,  who     g^^ 
leased  to  Alfred^Dudley  one  tenemement,  and^to  Hectar  Mc- 
Kellar  the  rest  of  the  building — ^that  the  term  of  the  witness 
in  his  lease  began  in  October  1842,  and  would  expire  in  Oc- 
tober, 1843 — that  the  tenement  occupied  by  the  witness  had 
no  internal  communication  with  any  other  part  of  the  build- 
ing, and  there  was  no  ingress  to  or  egress  from  it,  except  by 
the  street  or  a  back  yard — that  the  witness  had  no  other  de- 
pository either  for  his  dry  goods  or  groceries,  among  the  lat- 
ter of  which  were  hogsheads  of  molasses  and  other  heavy 
articles,  besides  the  said  tenement — that  the  said  tenement 
consisted  of  two  rooms,  although  the  door-way  between  them 
had  no  shutter,  but  always  remained  open — that  the  witness 
was  acting  in  his  business  entirely  on  his  own  account  and 
without  any  partner — that  on  the  evening  of  the  21st  of 
January,  1843,  he  shut  up  his  store  dbout  half  past  nine  6'- 
clock,  and  retired  to  his  lodgings  in  another  house — that  a- 
bout  three  o'clock  on  the  following  morning,  being  Sunday 
morning,  he  was  aroused  from  his  slumbers  by  one  of  the 
town  watch,  who  informed  him  that  his  store  had  been  broken 
open,  robbed  and  set  on  fire — that  he  immediately  went  to 
bis  store  and  found  that  the  door  had  been  forced  open — 
that  the  floor  was  on  fire,  or  at  least  that  the  goods  lying  oa 
it  were  so,  although  the  fire  had  apparently  been  deadened 
by  throwing  water  on  it — that  he  proceeded  to  extinguish 
the  fire  entirely,  and  found  that  the  floor  was  charred  in  three 
places,  in  one  to  the  depth  of  half  an  inch,  in  another  to 
the  depth  of  a  quarter  of  an  inch,  and  in  another  it  was  on- 
ly superficially  charred — that  the  counter  was  also  charred — 
that  a  barrel  of  flour  was  nearly  consumed — that  some  of 
his  goods  were  burned,  others  missing,  and  what  remained 
very  much  injured,  so  that  his  property  in  the  store,  in  one 
way  or  another,  was  nearly  destroyed— that,  the  next  day, 
goods,  which  he  identified  as  his,  were  brought  to  him — 
that,  having'  reason  to  believe  that  the  prisoner,  who  was 
then  in  custody,  though  not  upon  any  warrant, 'was  the  per- 
petrator or  one  of  the  perpetrators  of  the  act,  he  asked  "what 
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June  1843 had  become  of  the  rest  of  his  sugars?"  to  which  the  prison- 
State  6^  replied,  "  that  the  boat  was  so  heavily  loaded  that  he  had 
^  thrown  it  overboard" — that  he  then  asked  the  prisoner,  how 
^'  he  got  into  the  store,  to  which  the  prisoner  replied  that  he 
forced  the  door  with  crow  bars — that  he  then  asked  the 
prisoner,  who  put  the  fire  to  the  store,  to  which  the  prisoner 
replied  that  he  did,  but  he  did  not  do  it  alone,  and  then  men- 
tioned another  negro  who  assisted  him — that  he  was  then 
asked  how  he  got  a  light,  to  which  he  replied,  that  there 
were  some  matclies  which  he  lighted,  and,  having  lighted  a 
candle,  took  two  boxes  of  matches,  and,  after  having  lighted 
them,  put  them  on  the  floor  and  piled  the  goods  upon  them — 
that  all  this  the  prisoner  answered,  without  any  violence, 
threats  or  persuasions  having  been  used  to  him  by  any  onei 
and  without  any  appeal  whatever  having  been  made  to  his 
hopes  or  his  fears. 

Skipper,  one  of  the  town  guard,  testified,  that  about  two 
o'clock  on  Sunday  morning,  the  22d  of  January,  he  discov- 
ered a  light  in  the  store  of  Hugh  M.  Cowan,  and,  on  push- 
ing the  door  with  his  stick,  found  it  was  not  fastened — that 
on  entering,  he  found  the  house  full  of  smoke  and  a  pile  of 
goods  in  a  light  blace  on  the  floor — that  one  of  his  fellow- 
guards,  who  was  with  him,  brought  some  water  and  threw 
it  upon  the  filames,  which  being  thrice  repeated  the  fire  was 
deadened — that  he  then  sent  for  Mr.  Cowan,  who  soon  came. 
The  witness  then  described  the  effects  of  the  fire  in  the 
same  manner  as  (he  preceding  witness.  Several  other  wit- 
nesses were  examined,  to  prove  that  the  prisoner  was  the 
perpetrator  of  the  act,  but  their  testimony  has  no  relation 
to  the  questions  of  law  arising  in  the  case. 

The  prisoner  was  defended  on  the  ground  that  the  proof 
was  insufiicient  to  convict  him,  but  that,  supposing  all  the 
alleged  facts  true,  Jirst,  there  was  a  variance  between  the 
allegation  and  the  proof  as  tothe  property  in  thestorehouse; 
Secondlj/,  that  the  tenement  set  on  fire  was  not  such  a  one 
as  was  meant  by  the  term  "store  house"  in  the  act  of  As- 
sembly; Thirdly^  that  the  tenement  was  not  so  burned,  as 
to  constitute  the  offence  froni  which  clergy  is  taken  by  th^ 
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act  of  Assembly.  His  Honor,  leaving  it  to  the  jury  to  ascer-  Jone  1843 
tain  the  facts,  informed  them  that  such  a  building  as  was  de*     stale 
scribed  by  Hugh  M.  Cowan,  was  a  store  house  within  the       ^ 

Sandy 

meaning  of  the  act  of  Assembly — that,  if  they  believed  the 
testimony  of  Mr.  Cowan,  it  was  properly  described  in  the 
indictment  as  the  store-house  of  Hn^h  M.  Cowan — and  the 
burning  described  by  the  witnesses,  if  done  wilfully  and 
maliciously,  was  such  a  burning  as  rendered  the  perpetrator 
an  offender  against  the  act  of  Assembly. 

The  jury  found  the  prisoner  guilty,  and  a  motion  for  a 
new  trial  and  also  in  arrest  of  judgment  having  been  over- 
ruled, and  judgment  pronounced  against  the  prisoner,  he 
appealed  to  the  Supreme  Court. 

Attorney  General  for  the  State. 

No  counsel  in  this  court  for  the  prisoner. 


RuFFiN,  C.  J.  The  act  of  1836,  Rev.  St.  ch.  34, s.  1,  in- 
troduced for  the  first  time,  the  term  "store-house,"  into  the 
statute  book,  and  accompanies  it  with  two  explanatory  words 
to  shew  precisely  to  what  particular  building  the  Legislature 
meant  to  apply  it.  Having,  previously,  no  legal  significa- 
tion, as  a  term  of  art,  it  must,  of  course,  be  understood  in  its 
general  sense,  given  to  it  as  a  word  in  our  language  in  ap- 
proved dictionaries.  In  that  way  we  find  it  to  be  defined,  "  a 
building  for  keeping  grain  or  goods  of  any  kind,  a  repository, 
a  ware-house ;"  which  signification  clearly  covers  the  plac0 
in  this  case,  and,  indeed,  much  more,  and  even  more,  per^ 
haps,  than  was  actually  in  the  mind  ot  the  writer  of  the  act. 
For  we  believe,  the  word  is  vulgarly  used  in  difierent  senses, 
and  perhaps,  not  exactly  alike  in  diiferent  parts  of  the  coun* 
try.  A  common  use  of  it  is,  to  designate  a  building,  in 
which  domestic  supplies  are  kept  at  a  place  of  residence.— f 
It  is  also  applied  to  places  of  business,  and  is  there  vulgar- 
ly used  as  synonymous  with  "shop"  in  one  of  its  proper 
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June  1843  senses,  meaning  a  building  in  which  goods  are  offered  open- 
g^^g  I y  for  sale.  It  is  probable  the  Legislature  had  in  view  a 
▼  building  of  the  latter  charncter,  since  one  of  the  former  kind 
^'  would  probably  in  most  cases  be  protected  as  "  part  of  the 
dwelling  house,"  mentioned  in  the  previous  part' of  the  sen- 
tence. If  such  was  the  intention,  it  is  to  be  regretted  that 
the  term  <<  shop"  had  not  been  adopted,  as  having  an  estab- 
lished legal  meaning.  But  as  another  term  was  chosen,  it 
is  the  duty  of  the  court  to  execute  the  act  accordingly,  and 
it  cannot  be  doubted  that  "  store-house,"  both  in  its  proper 
sense  and  according  to  a  common  acceptation  of  it,  embraces 
the  building  here  burnt. 

The  determination  of  the  preceding  point  goes  far  in  de- 
ciding also  that  the  ownership  was  properly  laid  to  be  in 
Cowan.  It  was  certainly  not  a  part  of  McKeller's  house,  in 
legal  contemplation.  There  was  no  communication  between 
this  and  the  other  parts  of  the  building,  and  they  were  sev- 
ered by  being  employed  for  different  purposes,  and  occupied 
by  different  persons,  as  their  own  for  the  time.  The  several 
portions  thereby  became  distinct  properties  and  houses,  for 
the  purposes  of  constituting  the  crimes  of  burglary  or  ar- 
son, as  much  so  as  if  they  had  not  been  under  the  same 
roof.     1  Hawk.  c.  33,  s.  34.    East.  P.  C.  504. 

The  next  objection  is  nothing  at  all,  being  no  more  than 
a  question,  whether  burning  is  burning.  It  is  stated  in  the 
case,  that  the  floor  of  the  building  was  charred  to  the  depth 
of  half  an  inch.  The  definition  of  "char,"  is  to  reduce 
wood  to  a  coal  by  burning.  Therefore  the  crime  was  com- 
plete here,  for  although  to  constitute  arson  there  must  be  a 
burning  of  the  house,  and  not  merely  something  that  is  in 
it,  yet  the  least  burning  of  the  building  is  sufficient.  The 
opinion  of  the  court  therefore  is,  that  the  conviction  was 
right. 

But  the  court  is  likewise  of  opinion,  that  there  cannot  be 
judgment  on  this  indictment,  because  it  concludes  ''against 
the  form  of  the  statutes,"  while  the  offence  depends  on  but  a 
single  statute.  We  think  it  settled,  that  when  the  offence 
depends  on  more  than  one  statute,  the  conclusion  anrira 
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fortnam  statuli,  is  bad,  and  in  like  manner,  that  a  conclu-  ■""">•  1^43 
sion  contra  formam  siaiutorum  is  bad,  when  there  is  but  state 
one  statute.  The  former  proposition  is  not  susceptible  of  ^ 
dispute,  but  all  seem  agreed  in  iC  Broughion  v  Moore^ 
Cro.  Jac.  144.  2  Hale  173.  Slate  v  Jim,  3  Murph.  3.— 
The  reason  is,  that  the  party  has  a  right  to  know  the  law  a- 
gainst  which,  it  is  alleged,  he  has  ofleuded.  Hence  if  the 
indictment  be  given  by  a  statute,  it  must  conclude  against 
the  statute,  otherwise  it  is  at  common  law ;  and  if  the  party 
be  not  punishable  by  that  law,  there  can  be  no  judgment  a- 
gainst  him.  So,  with  reference  to  offences  depending  on 
more  than  one  statute,  the  indictment  must  be'  varied  in  the 
conclusion,  to  suit  the  truth.  For,  anciently,  the  pleadings 
recited  the  statute  or  statutes,  and,  of  course,  the  necessity 
which  caused  the  recital  of  the  one,  when  there  was  but 
one,  would  likewise  require  the  recital  of  all,  when  there 
were  more  than  one.  Afterwards,  the  general  conclusion, 
contra  formam  ^c.,  was  received  instead  of  the  recital  — 
But  it  is  manifest,  that  the  reference  to  the  statute  or  statutes 
in  the  general  conclusion  ought  to  correspond  to  Ihe  recital 
or  recitals,  for  which  it  was  substituted.  Hence,  as  has  been 
already  stated,  it  is  clear  law,  that  a  conclusion,  contra  for* 
mam  statuti,  is  bad,  when  there  are  two  or  more  statutes, 
and  the  conclusion  ought  to  be,  contra  formam  ataivtorum. 
It  thus  appears,  that  the  conclusion  against  the  statute  or 
statutes  is  of  the  substance  of  an  indictment  or  declaration, 
as  has  beeen  indeed  recognised  in  the  other  cases  in  this 
State,  besides  that  before  cited.  Scroter  v  Harrington^  1 
Hawk  192.  State  v  Muse^  4  Dev.  &  Bat.  319.  And  it 
further  appears,  that  those  two  forms  of  conclusion  are  sub** 
stantially  different,  since  the  use  of  the  word  in  the  singular 
will  not  do,  when  it  should  be  in  the  plural.  Now,  it  would 
seem  to  follow  necessarily,  that  vice  versa,  statorum  will 
aot  do,  when  it  should  be  statuti.  For  if,  by  the  conclusion 
in  the  singular,  it  is  to  be  understood,  that  the  aecused  is 
charged  but  on  one  statute,  so,  when  the  conclusion  is  in 
the  plural,  it  is  affirmed  that  he  is  charged  on  more  than 
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Jane  1843  one,  and  they  should  be  shewn  accordingly.  But  it  was 
0^  said,  that  as  (his  conclusion  may  be  rejected,  when  there  is 
^  no  statute,  and  the  offence 'is  at  common  law,  so  by  parity 
^  ^'  of  reason  may  a  conclusion  in  the  plural  be  rejected  as  sur- 
plusage, when  it  should  be  in  the  singular.  This  position 
is  entitled  to  the  more  respect  from  being  sanctioned  by 
Judge  Story  in  Kenrick  v  United  States.  1  Gallis.  Rep. 
'  263.  The  answer  to  it  is  the  dissimilarity  of  the  cases.  If, 
indeed,  the  statutes  were  recited  at  large^  and  one  of  them 
folly  gave  the  action^  and  the  other  had  nothing  to  do  with 
the  subject,  the  latter  might  perhaps  be  disregarded,  because 
there  wonid  be  enough  stilt  on  the  record  to  authorize  judg- 
ment, and  utile  per  inutile  non  vitiatuVf  in  the  same  man- 
ner as  when  att  indictment  for  a  common  law  offence  con* 
eludes  against  a  statute.  But  when  the  statutes  are  not  re- 
cited, but  there  is  merely  the  conclusion,  contrajbrmam 
&c.,  that  in  the  plural  cannot  be  received  as  the  substitute 
for  one  in  the  singular,  because  the  two  conclusions  are  es- 
sentially different  in  meafirng,  and  the  one  is  so  opposed  to 
ihe  other  as  to  be  incapable  of  such  a  modification  as  being 
turned  into  the  other ;  and,  furthermore,  because  the  con*> 
elusion  in  the  plural  cannot  be  treated  as  surplusage,  since, 
if  stricken  out,  the  indictment  would  fail,  without  inserting 
in  its  place  the  word  siatuii,  for  which  there  is  no  authority. 
While  a  reference  to  the  statutes  is  deemed  of  the  substance 
of  pleading,  it  would  seem  upon  principle,  that  the  conclu- 
sion must  be  in  the  singular  or  plural  accordingly  as  the  of- 
fence may  depend  on  one  or  more  statutes.  And  we  think 
it  equally  well  supported  by  authority.  That  a  conclusion 
contra  formam  statuiortitn  is  not  good,  when  there  is  but 
one  statute,  though  not  the  point  adjudged,  was  laid  down 
by  the  court  in  Andrew  v  The  Hundred  of  Lewkner^  Yelv. 
116,  is  quoted  thence  without  a  question  by  Sergeant  Haw- 
king, P.  G.  1,  B.  C.  25,  S.  117,  and  is  repeated  without  qual- 
ification, and  as  clear  law,  not  needing  the  support  of  au- 
thorities, by  Sergcar.t  Williams.  2  Saund.  377,  note  12; 
besides  being  thus  stated  by  subsequont  text-writers.  It 
might  perhaps  have  been  well,  if  the  distinction  had  never 
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been  allowed ;  and  it  is  obvious,  that  it  was  never  in  much;|^J^ 
favor,  for  the  courts  tolerated  an  evasion  of  the  rule,  hy  per-     s.ate 
mitting,  when  the  proceedings  were  in  latin,  a  contraction,   ^  ^ 
thus,  contraformam  statut.y  and  construing  it  to  be  statuti 
or  statutorum,  as  the  one  or  the  other  happened  in  each  case 
to  be  proper.    It  might  have  been  more  creditable  to  have  a- 
bolished  at  once  a  form  of  pleading  thus  readily  dispensed 
with.    But  it  is  certain  that,  after  the  subterfuge  was  takea    . 
away  by  the  pleadings  being  turned  into  English,  the  rule 
yet  remained  in  full  force  in  England,  until  within  a  very 
recent  period.    It  is  only  by  the  Stat.  7  Geo.  4  c.  44-5,  s. 
20,  that  it  was  enacted,  "  that  judgment  shall  not,  after  ver- 
dict, b^  stayed  or  reversed  for  the  insertion  of  the  words 
"  against  the  form  of  the  statute,"  instead  of  the  words,  "  a- 
gainst  the  form  of  the  statutes,"  or  vice  versaJ^    This  statute 
of  itself  furnishes  cogent  proof  of  the  law,  as  it  stood  ante- 
cedently.   Until  a  similar  one  shall  be  enacted  here,  howev- 
er, our  courts  must  recognize  and  enforce  the  rule  as  found 
at  the  common  law.    But  this  case  may,  perhaps,  be  turned 
to  profitable  account  by  again  attracting  attention  to  the  sub- 
ject, as  one  proper  for  legislative  consideration. 

Pea  Curiam.  Judgment  arrested. 
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BENJAMIN  BYNUM  itf.  GEORGE  W.  THOMPSON  4t  AL. 

Jane  1843f||e  declaration  of  a  tenant  in  posaefision  of  a  piece  of  land,  that  he  claimed 
^"""""''^~"  according  to  the  boundaries  of  a  patent,  with  which  he  cannot  connect  him- 
self by  a  chain  of  title,  is  not  admissible  evidence  for  himself  or  those  claim- 
ing under  him,  to  shew  that  his  constnictive  possession  in  law  extended  be- 
yond his  actual  possesdion  by  cultivation,  fences,  dbc. 

If  one  enters  into  land  under  a  deed  or  will,  the  entiy  is  into  the  whole  tract 
described  in  the  conveyance  prima  facte,  and  is  so  in  reality,  unless  some 
other  person  has  possession  of  a  part,  either  actually  or  by  virtue  of  the  ti- 
tle. But  when  one  enters  on  land,  without  any  conveyance,  or  other  thing, 
to  shew  what  he  claims,  his  possession  cannot  by  any  presumption  or  im- 
plication be  extended  beyond  his  occupation  de/ocfo. 

A  partition  of  land,  made  by  order  of  couzt  on  the  petition  of  parties  interest- 
ed, is  a  good  color  of  title. 

Whbfe  one,  under  a  partition  of  land  made  by  order  of  court  according  to  the 
act  of  Assembly^  takes  actual  possession  of  a  part  of  the  share  allotted  to 
him,  his  possession  will  be  deemed  to  extend  to  the  boundaries  of  the  share 
so  allotted,  in  the  same  manner  as  if  he  had  taken  possession  under  a  deed. 

The  cases  of  Graham  v  Hotuton,  4  Dev.  232 ;  Smith  v  Wilmn,  1  Dev.  &, 
Bat.  40,  and  Davia  v  CampbeU,  1  Ired.  482,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Wayne 
county,  at  Spring  Term,  1843,  his  Honor  Judge  Bailey 
presiding. 

This  was  an  action  of  Trespass,  quare  clausum /regit 
On  the  trial,  much  testimony  was  introduced  as  to  the  boun- 
daries claimed  respectively  by  the  plaintiff  and  defendants. 
It  is  unnecessary  to  state  it,  «s  the  following  are  the  only 
facts,  upon  which  the  questions  arose,  on  which  the  Supreme 
Court  decided.  The  plaintiff  claimed  title  to  the  land  in 
dispute  under  a  patent,  granted  to  Richard  Brasswell,  dated 
the  lltb  day  of  July,   1739,  which  was  produced,  and  was 
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alleged  to  cover  the  locus  in  quo.  The  plaintiff  then  in-  J""*  *S43 
trod  need  deeds  from  Saunders  Lane  and  others,  heirs  of  Bynam 
John  Lane,  to  himself,  dated  in  1830,  which  he  also  con-  ^ 
tended  was  for  the  same  land.  He  then  proved  by  the  wit-  ®"'P**"'' 
ness  actual  possession  of  part  of  the  land  in  the  BrassweU 
patent  (though  not  of  the  locus  in  quo)  in  Thomas  Lane 
and  others  under  whom  he  claimed  for  sixty  years  past.-^ 
He  also  proved  the  declarations  of  those  in  possession,  that 
they  claimed  under  the  BrassweU  patent.  The  evidence  of 
these  declarations  was  objected  to  by  the  defendant's  coun- 
sel, but  was  admitted  by  the  court.  A  trespass  was  admitted 
on  the  part  in  dispute,  if  it  belonged  to  the  plaintiff.  The 
defendants  claimed  under  a  patent,  which  they  introduced 
to  Stephen  Dewey  and  Blake  Baker,  dated  the  14th  April, 
1761,  which,  they  alleged,  covered  the  locus  in  quo.  They 
then  introduced  a  deed  from  one  Burwell  Mooring  to  Joseph 
Green,  dated  7th  of  October,  1802-^lso  a  deed  from  the 
said  Green  to  Zadock  Thompson,  dated  the  2d  of  July, 
1804 — and  a  division  of  record  among  the  heirs  of  the  said 
Zadock  Thompson,  made  in  the  year  1826 ;  all  of  which 
they  alleged  covered  the  land  in  dispute.  The  heirs  of 
Thompson  lived  upon  the  several  lots  assigned  to  tbem  by 
that  division,  each  of  which,  it  was  alleged,  covered  a  pari 
of  the  locus  in  quo ;  and  the  plaintiff  also  lived  upon  the 
land  included  in  the  boundaries  of  the  grant  under  which 
he  claimed.  But  neither  of  the  parties  had  ever  had  actual 
possession  of  the  part  now  in  dispute. 

The  court,  after  instructing  the  jury  upon  the  questions 
of  law  applicable  to  the  evidence  in  relation  to  the  lines,  as 
claimed  by  the  respective  parties,  proceeded  to  charge,  that, 
if  the  plaintifi  and  those  under  whom  he  claimed  had  been 
in  possession  of  the  land  within  the  boundaries  of  the  pa- 
tent to  BrassweU  for  the  space  of  fifty  or  sixty  years,  claim- 
ing it  as  theirs,  under  that  patent,  up  to  the  time  of  bringing 
this  suit,  and  those  boundaries  included  the  land  in  dispute, 
the  law  would  presume  all  the  necessary  mesne  convey- 
ances to  give  the  plaintifl  a  good  title  ;  unless  the  defendant 
could  shew  a  superior  title  :  that  if  they  believed  the  Dewey 
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June  1843  and  Bakcr  patent,  the  deeds  from  Mooring  and   Green,  and 
~Byiiam"  '**®  division  under  the  heirs  of  Thompson,  included  within 
y       their  boundaries  the  locus  in  quo,  and  the  Braswell  patent 
oinp«)n.^j^  included  the  same;  then  the  plaintiff  would  be  entitled 

to  recover,  provided  he,  and  those  under  whom  he  claimed, 
had  been  in  posession  more  than  sixty  years,  claiming  un- 
der the  Brasswell  patent.  The  court  further  charged,  that, 
if  the  jury  believed  there  was  a  vacant  space  betweeen  the 
true  lines  of  the  Braswell  patent  and  the  Dewey  and  Baker 
patent,  and  that  the  deed  from  the  Lanes  to  the  plaintiff  cov- 
ered that  vacant  part,  on  which  it  was  admitted  the  alleged 
trespass  was  committed,  the  plaintiff,  having  had  actual  pos- 
session of  a  part  of  the  land  included  in  that  deed  (though 
not  of  the  lociis  in  quo)  for  more  than  seven  years,  was  en- 
titled to  recover  against  the  defendants  as  wrong-doers,  al- 
though no  grant  from  the  State  could  be  shewn  for  that  va- 
cant part.  The  court  also  instructed  the  jury,  that  they  had 
aright  to  take  into  consideration  the  divisio!)  anoong  the 
Lane  heirs,  (offered  by  the  defendants)  to  shew  how  far 
they  claimed  under  that  division  ;  but  that  the  plaintiff  was 
not  precluded  thereby  from  claiming  beyond  the  boundaries 
of  the  said  division,  but  might  go  to  what  they  believed  the 
true  line  of  the  Brasswell  patent,  notwithstanding  a  refer- 
ence in  the  plaintiff's  deed  to  the  said  division. 

•The  jury  found  a  verdict  in  favor  of  the  plaintiff,  and, 
jiidgment  being  rendered  pursuant  thereto^  the  defendant 
appealed. 

Henry  for  the  plaintiff. 

X  H,  Bryan  and  Mordecai  for  the  defendants. 

RuFFiN,  C.  J.  The  court  perceives  no  error  in  those 
parts  of  the  instructions  given  to  the  jury,  which  were  in- 
tended to  enable  them  to  ascertain  the  boundaries  of  the  pa- 
tent of  1739  to  Braswell,  and  of  that  of  1761,  to  Dewey  and 
Baker.     But  the  opinion  of  the  court  does  not  accord  with 
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other  views  taken  of  the  case  by  his  Honor.  In  one  aspect  Jane  1843 
of  the  case,  it  is  assumed  that  the  jnry  would  find  that  the  Bynum 
grant  to  Braswell  covered  the  locus  in  quo,  and  that  the  ^ 
other  did  also,  and  in  that  case,  the  jury  was  instructed, 
that  the  plaintiff  could  maintain  the  action,  because  the  ti- 
tle was  in  ffrasweii,  as  the  elder  patentee,  and  that  the  title 
was  vested  in  the  plaintiff.  Of  course,  the  consequence  was 
stated  still  more  clearly  to  follow,  it  the  grant  to  Dewey  and 
Baker  did  not  cover  the  locus  in  quo  at  all.  The  necessity 
for  thus  considering  the  question  of  the  superior  title  did 
not  arise,  because  title  is  indispensable  to  maintaining  this 
action,  which  is  trespass;  for  there  is  no  doubt  that  posses- 
sion alone  will  support  it  agniiist  every  person  but  the  own- 
er. But  the  necessity  arose  in  order  to  determine,  whether 
the  plaintiff  was  leally,  in  a  legal  sense,  in  possession.  The 
case  states,  "  that  neither  party  was  in  the  actual  possession 
of  the  locus  in  quo,^^  which  we  understand  to  mean,  that 
neither  party  occupied  it  by  cultivation,  iuclosure,  or  the 
like.  But  it  has  been  long  held  in  this  State,  that  such  an 
occupation  is  not  necessary  to  maintain  trespass,  but  that  it 
is  sufficient  if  the  plaintiff  have  the  title,  and  the  actual  pos- 
session is  in  no  one  else.  For  the  law  adjudges  the  posses- 
sion, by  construction,  to  be  in  the  owner.  Graham  v 
Houston,  4  Dev.  232.  But  if  the  plaintiff  fail  to  prove  title 
to  the  locus  in  quo,  then  he  must  prove  possession  by  enclo- 
sing or  improvements  thereon.  Smith  v  Wilson,  1  Dev.  &, 
Bat.  40.  It  was  thus  essential  to  the  plaintiff  to  shew  title. 
This  we  think  he  has  not  done.  He  produced  deeds  from 
the  Lanes  to  himself  made  in  1830,.  which  cover  the  locus 
in  quo,  but  he  omitted  to  produce  a  conveyance  from  the 
patentee  Braswell  to  the  Lanes.  To  supply  that  hiatus  he 
gave  evidence  that  the  Lanes  had  been  in  possession  sixty 
years,  declaring  "  that  they  claimed  under  the  Braswell  pa- 
tent," and  the  evidence  was  admitted,  as  the  foundation  of  a 
presumption  of  conveyances  made  by  Braswell  to  those  thus 
in  possession.  That  evidence  was,  in  the  opinion  of  the 
court,  improperly  received.  The  declarations  of  a  tenant 
of  land  are  competent   to  qualify  his  possession,  as  that  he 
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Jane  1843  does  not  hold  for  himself,  but  under  another.     So  one,  who 
Bynum    ^^^^^  actual  possession  ot  one  parcel,  may  shew  that  he  then 
^       declined  any  possession  of  another  tract,  for  that  is  against 
his  mterest.     Davis  v   Campbell,  I  Tred.  Rep.  482.    But 
the  declarations  of  a  person  in  possession,  that  the  land  is 
his,  cannot  be  received  to  supply  the  place  of  a  conveyance 
and  constitute  a  title.     But  it  is  said,  that  they  were  not  of- 
fered as  in  themselves  forming  a  title,  but,  in  conjunction 
with  a  long  possession,  to  shew  the  extent  of  that  possession, 
and  to  raise  a  presumption  of  a  conveyance  from  the  owner 
for  all  the  land,  to  which  the  possession,  thus  extended  by 
the  declaration,  applies.    But  in  effect,  that  is  making  a  title 
by  the  mere  declaration  of  the  party  himself.      It  is  admit- 
ted, that  upon  a   long  possession,  all  necessary  assurances 
may  and  ought  to  be  presumed.      But  the  question  is,  what 
is  possession  lor  that  purpose?      Plainly,  it  must  be  actual 
possession  and  enjoyment.    It  is  true,  indeed,  that  if  one  en- 
ters into  land  under  a  deed  or  will,   the  entry  is  into  the 
whole  tract  described  in  the  conveyance,  prima  facie,  and 
is  so  deemed  in  realty,  unless  some  other  person  has  posses- 
sion of  a  part,  either  actually  or  by  virtue  o1  the  title.     But 
when  one  enters  on  land,  without  any  conveyance,  or  other 
thing,  to  shew  what  he  claims,  how  can  the  possession  by 
any  presumption  or  implication  be  extended  beyond  his  oc- 
cupation de  facto  7    To  allow  him  to  say,  that  he  claims  to 
certain  boundaries  beyond  his  occupation,  and  by  construc- 
tion to  hold   his  possession  to   be   commensurate  with  the 
claim,  would  be  to  hold  the  ouster  of  the  owner  without  giv- 
ing him  an  action  therefor.      One  cannot  thus  make  in  him- 
self a  possession,  contrary  to  the  fact.      It  is  against  princi- 
ple, and  no  case  in  support  of  the  doctrine  has  been  cited. — 
In  the  case  at  bar  it  is  clear,  that  the  Lanes  had  no  actual 
possession  of  the  disputed  land,  and  that  the  object  of  the 
evidence,  that  they  claimed  under  the  Braswell  patent,  was 
to  include  that  part  of  the  land  in  the  presumed  conveyance 
to  them,  as  well  as  those  parts  which  they  cultivated  or 
otherwise  occupied.     Now  it  may  well  be,  that  Braswell  con- 
veyed to  Lane  one  part  of  the  land  granted  to  him  and  not 
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the  oiher  part,  and  so  far  as  possession  raises  a  presumption  J""©  ^843 
of  such  a  conveyance,  it  is  necessarily  confined  to  the  pos*  Bvrmm 
session  in  fact.  If,  indeed,  Lane,  like  the  plaintiff,  had  en-  ^ 
lered  under  a  deed  from  some  one  else,  thougfh  not  from  *^"P^"' 
Brasvvell,  it  would  have  been  different.  His  possession 
would  then  have  been  to  the  limits  of  his  deed,  and  a  con- 
veyance from  Bras  well  would  hove  been  presumed  accord^ 
ing!y.  But,  as  it  is,  it  cannot  be,  because  Lane's  possession 
is  limited  to  his  occupation,  and  the  possession  of  the  plain- 
tiff under  his  deeds  has  not  been  of  sufficient  duration.  As 
far,  therefore,  as  appears  to  us,  the  title  remains  in  Bras- 
well's  heirs,  and. consequently,  the  possession,  and  the  plain- 
tiff could  not  recover.  The  court  also  took  another  view  of 
the  case,  in  which  it  is  supposed,  that  neither  patent  covered 
the  land  in  dispute,  and  under  that  aspect  the  jury  was  in- 
structed, that  the  plaintiff  could  recover,  because  his  deed 
covered  the  locus  in  quo^  and  he  had  been  in  the  actual  pos- 
session of  a  part  of  the  land  included  in  the  deed  for  more 
than  seven  years,  and  thus  wao  to  be  deemed  in  the  posses- 
sion of  the  whole.  We  concur  in  that  opinion,  as  to  the 
presumed  extent  of  the  plaintiff's  possession,  and  it  is  obvi- 
ous  that,  it  either  of  the  patents  cover  the  land,  the  plaintiff 
would  have  a  title  to  the  land  under  the  statute  of  limita- 
tions, unless  there  was  a  like  and  prior  possession  of  the 
same  part  of  the  land  in  the  defendants.  Such,  in  the  opin- 
ion of  the  court,  was  the  fact.  The  deeds  to  the  plaintiff 
and  his  possession  taken  under  them,  were  in  1830.  But  in 
1826,  there  was  a  partition  between  the  defendants  under  a 
judgment  of  the  court  upon  petition,  according  to  the  statute, 
and  therein  the  several  shares,  five  in  number,  are  described 
by  metes  and  bounds,  which  include  the  locus  in  quo,  and 
under  the  same,  the  defendants  respectively  then  took  pos- 
session in  severalty.  The  possession  thus  taken  niusi  ex- 
tend to  the  limits  of  the  tracts  allotted  to  the  respective  par- 
ties, upon  the  same  principles  on  which  the  plaintiff  claims 
to  have  possession  co-extensively  with  his  deed.  It  was  ta- 
ken under  a  permanent  written  and  recorded  muniment  of 
title,  describing  accurately  the  land  claimed  and  entered  in;; 
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Jane  1843  to.  The  partition  does  not  indeed  constitute  a  title,  except 
Bynum  ^  against  the  parties  to  it.  But  it  certainly  constitutes  a 
^  color  of  title,  as  much  as  any  of  the  defective  instruments 
^"^  '  which  have  been  thus  deemed.  If  the  parties  had  made  a 
deed  of  partition,  it  could  not  be  doubted  that  it  was  color  of 
title  for  each  party  for  his  share,  severally,  and  so  we  think 
must  a  partition  by  judgment.  The  defendant's  construc- 
tive possession,  therefore,  being  prior  to  that  of  the  plaintiff 
under  his  deed,  it  was  not  tolled  by  the  plaintiff's  entry, 
without  title,  into  a  part  of  the  land  covered  by  his  deed, 
which  part  did  not  include  the  locus  in  quo.  We  are  not 
considering,  how  either  of  these  parties  might  claim  the  pos* 
session  as  against  the  owner  of  the  disputed  land,  so  as  to 
make  a  title  under  the  statute  of  limitations,  after  a  grant. — 
UowQver  that  may  be,  we  think  the  plaintiff  cannot  make 
out  a  possession  of  the  locus  in  quo  in  himself,  without  es- 
tablishing, on  the  same  ground,  a  prior  possession  of  it  by 
the  defendants,  and,  therefore,  that  he  cannot  maintain  this 
action. 

Per  Curiam.  Judgment  reversed  and  venire 

de  novo. 
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WILLIAM  LEE,  ADMINISTRATOR  OF  JOHN  HARRIS  tv.       Jum  1849 

BRYANT  OAUSE.  

Upon  the  luggestion  of  the  death  of  a  party,  which  ia  denied,  the  court  will 
decide  the  queation  on  affidavits. 

In  this  case,  an  opinion  in  favor  of  the  plaintiff  was  de- 
livered by  the  court  at  June  Term  1842|  but  no  judgment 
was  entered  lor  want  of  the  pleadings*  At  December  Term 
1842,  a  suggestion  was  entered  on  the  recoid  that  the  plaia- 
tiff  had  died  before  June  Term  1842:  and  this  suggestion 
was  denied  on  the  record.  At  this  Term,  (June  1843,) 
Strange  for  the  defendants  produced  affidavits  proving  the 
truth  of  the  suggestion,  and  there  being  no  counter-affida- 
vits, 

Per  Curiam.  Let  the  cause  be  entered  Abated* 
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JQM  l«43  JAMBS  RUNYON  vs.  PINKNEY  ANDERSON. 

When  plMdingi  ant  not  filed,  no  judgment  will  be  entered  in  this  court  (e.) 

This  appeal  was  brought  up  by  the  plaiutiff  from  Taney 

county,  to  December  Term  1841.     No  pleadings  were  sent 

.    up  with  the  case,  and  notice  having  been  given  io  the  parties 

to  file  their  pleadings,  and  none  being  filed,  it  was  ordered 

by  the  court  at  this  term  that  the  judgment  be  arrested. 


(a.)  NOTE  BY  THE  REPORTER. 

It  is  the  invariable  rule  of  the  Supreme  Court  to  enter  no 
judgment  at  law  until  the  pleadings  have  been  filed;  and  no 
decree  in  Equity,  until  the  draft  of  the  decree  has  been  made 
by  counsel  and  submitted  to  the  Court. 


MEMORANDUM. 

At  the  Session  of  the  General  Assembly,  1842*1843^ 
Spear  Whitaker  Esquire  was  appointed  Attorney  Gen- 
eral in  place  of  Hugh  McCIueen  Esquire,  resigned. 


1 

* 
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ABATEMENT.  2. 

Upon  the  suggestion  of  the  death 
of  a  part7,  which  is  denied,  the 
court  will  decide  the  question 
on  affidavits.    Lee  v  Oause, 

585 


ACCORD  AND  SATISFAC 
TION. 

An  entry  m  a  suit  "  dismissed  at 
the  defendant's  costs/'  is  not 
even  prima  facie  evidence  to 
be  left  to  the  jury  of  an  accord 
and  satisfaction.  Bond  v  Mc- 
Nider,  440 1. 


When  dn  action  is  brought  on 
an  official  bond,  for  the  benefit 
of  a  person  injured,  in  the  name 
of  the  State  or  of  the  officer  of 
the  State  to  whom  the  bond  is 
made  payable,  it  is  regarded  as 
the  action  of  the  relator ;  and 
on  his  death  is  abated,  as  other 
actions  abate  by  the  death  of 
the  plaintiff,  unless  revived  ia 
the  manner  prescribed  by  law; 
McLaughlin  v  Jfeill^  2C1 


ACTION. 

I.  Where  a  debt  is  due  to  A.  and 
he  places  it  in  the  hands  of  a 
constable  for  collection,  A.  is  2. 
the  only  person  who  can  main- 
tain, as  relator,  an  action  on  the 
official  bond  of  the  constable  for 
a  breach  of  duty,  notwithstand-  3. 
ing  A.  may  have  afterwards  as- 
signed his  interest  in  the  debt  to 
another.     Governor  v  Deaver^ 

56 

74 


ADMINISTARTCFS  AND 
EXECUTORS. 

In  an  action  upon  the  bond  of 
ixn  administrator,  appointed  by 
one  of  the  courts  of  this  State, 
the  administrator  can  only  be 
made  accountable  for  the  assets 
found  within  this  State.  Goth 
ernor  v  Williams^  162 

An  administration  granted  ia 
this  State  gives  no  authority  to 
administer  goods  in  another  gov- 
ernment,   ibid. 

Under  our  act,  (Rev.  Stat.  c. 
46,  8.  23,)  allowmg  executors 
and  administrators  nine  months 
before  they  are  required  to  plead, 
they  can  no  more  avail  them- 


590 


INDEX. 


selves,  under  the  plea  of  plene 
adminisiravit,  of  a  voluntary 
payment  of  a  debt  after  notice 
of  a  writ  sued  out,  than  they 
could  before  the  passagre  of  that 
act.      White  v  Arrington^    166 

4.  Executors  or  administrators  ol 
a  plaintiff  must,  in  general,  ap- 
ply to  revive  the  suit  within  two 
terms  after  his  death,  computing 
from  the  day  of  bis  death,  and 
not  from  the  time  the  suggestion 
is  entered  o\\  the  record.  Me- 
Laughlin  v  NeilU  294 

5.  A  County  Court  has  jurisdic 
tion  to  take  a  new  bond  from  an 
administrator  or  executor  for  the 
benefit  of  his  former  sureties, 
under  the  act.  Rev.  St.  ch.  46,  s. 
30,  although  no  petition  has 
been  filed  or  verified  on  oath, 
and  no  summons  has  been  is- 
sued against  the  administrator 
or  executor,  the  latter  being  pre- 
sent and  not  requiring  these 
forms  to  be  observed.  Govern- 
or V  GowaUf  342 

6.  In. this  State,  only  the  executors, 
who  qualify  by  taking  the  neces- 
sary oaths,  are  required  to  join 
in  an  action  for  a  debt  or  de- 
mand due  to  their  testator.  M- 
ston  V  Mstoth  447 

7.  Where  an  administrator  or  ex- 
ecutor in  his  inventory  has  re- 
turned  a  debt  *<  desperate,"  it  is 

•  not  necessary  for  a  creditor,  su- 
ing such  administrator  or  execu- 
tor, to  shew  that  the  debt  was 
due  to  the  testator.  It  is  suffi 
cicnt  for  bim  to  prove  that  the 
debtor  was  solvent,  in  order  to 
throw  upon  the  administrator  or 
executor  the  burden  of  shewing, 
that  the  debt  could  not  be  col- 


lected.   Huntingdon  v  Spears, 

450 

8.  If  an  executor  or  administrator, 
at  his  own  sale,  procure  an  a- 
gent  to  buy  for  him  any  part  of 
the  property  of  his  testator  or 
intestate  and  then  to  re-convey 
it  to  him,  such  executor  or  ad- 
ministrator shall  account  for  the 
full  value  of  such  property,  or 
for  such  higher  prices  as  he  sub- 
sequently obtains  for  it,  beyond 

the  amotmt  paid  by  his  agent 

Ford  v  Blount,  5 10 

9.  An  administrator  pendente  Hie 
has  no  power  to  sell  the  efieeis 
of  the  deceased,  except  perish- 
able property.  Satterwhite  v 
Carson,  549 

10.  Where  goods  of  a  deceased 
person,  while  in  the  hands  of  an 
administrator,  pendente  lite^ 
were  seized  and  sold  by  the  sher- 
iff under  an  execution  against 
such  administrator  for  his  per- 
sonal debt;  Held  that  an  admin- 
istrator with  the  will  annexed, 
subsequently  appointed,  could 
support  an  action  of  trespass  or 
trover  against  the  sheriff  for 
such  seizure  and  sale.  Ibid^ 

11. In  such  case  the  sheriff  could  not 
reduce  the  damages  by  shewing 
that  he  had  paid  to  the  adminis- 
trator pendente  lite  the  surplus 
of  money  arising  from  the  sales, 
that  remained  after  satisfying  the 
execution     Ibid. 

12.  Letters  of  general  administra- 
tion, granted  during  the  penden- 
cy of  a  contest  respecting  the 
probate  of  a  will,  are  null  and 
void.     Slade  v  Washburti,  557 

13.  And  such  letters  beins  entire- 
ly void,  as  exceeding  the  pow- 
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ers  of  the  court,  cannot  be  sup-  to  the  Superior  Court  is  there 
ported  as  a  grant  of  adrainistra-l  affirmed,  the  surely  for  the  ap- 
tion  pendenle  lite.     Ibid,  \     peal   from   the    justice    is  still 

b(ujiid.     Carroll  V  McG^e,    13 
,2.  A  surety  for  an  appeal  from  a 


ALIEN. 

1.  That  part  of  the  40th  section 
of  our  State  Constitution  which 
authorizes  a  "foreigner,  who 
comes  to  settle  in  this'State,  hav- 
ing first  taken  the  oath  of  alle- 
giance to  the  State,"  to  "  pur- 
chase or  by  other  just  means 
acquire,  hold  and  transfer  lands 
or  other  real  estate,"  is  still  in 
force.     Rouche  v  Williamson^ 

141 

2.  The  latter  part  of  that  section 
declaring  when  he  shall  become 
a  citizen,  is  repealed  by  the  con 
stitution  of  the  United  States. — 
Ibid. 

3.  Independent  of  the  privilege 
conferred  by  the  first  part  of  the 


I 


justice  can  only  be  bound,  ac- 
cording to  the  act  of  Assembly, 
when  he  subscribes  his  name 
himself;  a  subscription  by  an- 
other, in  his  presence,  and  at  his 
request,  is  not  sufficient — but 
when  he  holds  the  pen,  and  an- 
other guides  it,  to  sign  his  name, 
that  is  a  signature  by  himself. 
Ibid. 

3.  A  surety  who  signs  an  appeal 
from  the  judgment  of  a  justice 
will  be  bound,  although  the  ap- 
peal is  taken  after  the  time  al- 
lowed by  the  act  of  Assembly 
for  taking  an  appeal,  provided 
the  opposite  party  consents  that 
the  appeal  may  be  then  taken. — 
Ibid. 


section  above  referred  to,   an  a- 

lien  may  not  only  take  a  fee  by  ARBITRATION  AND  AWARD 


purchase,  but  the  estate  remains 
in  him  with  all  the  incidents  be- 
longing to  it  when  taken,  until 
and  unless  the  sovereign,  who 
has  a  right  thereto  because  of 
forfeiture,  vests  the  forfeited  es 
tate  in  himself  by  an  office  of 
entitlinff.     Ibid, 


1.  A  party,  whose  cause  has  been 
referred  to  arbitrators  by  a  rule 
of  court  cannot,  in  this  State, 
revoke  the  arbitration,  without 
the  permission  of  the  court  who 
made  the  order.  Tysov,  v  Rob- 
inson, 333 


4.  An  alien  is  therefore  entitled  to 2.  Independent  of  an  order  of  the  ' 
bring  an  action  of  ejectment. — ;     court,  the  rule  of  reference  can 
Ibid.  only  be  revoked  by  an  act   of 

law,  as  by  the  death  of  either 
of  the  parties,  or  by  the  marrias[e 
APPEALS.  of  a  feme  sole,  one  of  the  par- 

ties. Ibid, 
1.  Where  an  appeal  is  taken  from  3.  Unless  a  rule  of  reference  be 
the   judgment  of   a  justice   of     expressly  limited  in  its  duration, 
the  peace,  and  is  reversed  in  the     ii  continues  in  force  until  it  be 
County  Court,  but  on  the  appeal     executed,  or  revoked  by  act  of 
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law,  or  discharged  by  the  court. 
Ibid. 


ARSON. 

1.  A  buildin^r,  in  which  goods  are 
kept  for  sate  by  a  retail  merchant 
is  a  <<  store-house,"  within  the 
meaning  of  the  act  of  Assembly, 
Rev.  St.  ch.  34, 8.  1.  Siaie  v 
Sandy,  570 

2.  A  room  in  a  large  building, 
which  room*  was  separately 
leased  by  the  owner  of  the  build- 
ing to  a  merchant  who  occupied 
it  as  a  store,  and  having  nodi- 
xect  communication  with  the 
other  part  of  the  building,  is 
properly  laid  in  an  indictment 
for  arson  as  the  property  of  the 
lessee.    Ibid, 

3.  To  constitute  arson^  the  least 
burning  of  the  house  is  suffi- 
cient.   Ibid. 


3. 


4. 


5. 


ASSAULT  AND  BATTERY. 


6. 


1.  When  A.,  being  within  striking 
distance,  raises  a  weapon  (or  the 
purpose  of  striking  B.  and  at 
the  same  time  declares  that  if  B. 
will  perform  a  certain  act  he 
will  not  strike  him,  and  B.  does' 
perform  the  required  act,  in  con- 
sequence of  which  no  blow  is  7. 
given,  this  is  an  assault  in  A.j 
State  V  Morgan^  186 

2.  It  seems  that  an  officer  does  not,| 
in  any  case,  become  a  trespasser 
by  seizing  under  an  execution 
privileged  articles,  such  as  arms! 
for  muster.  Certainly  he  does, 
not  become  so,  unless  he  seizes  I. 


with  a  knowledge  that  they  are 
privileged  goods.  Ibid. 
If  one  man  deliberately  kills 
another  to  prevent  a  mere  tres- 
pass oo  his  property,  whether 
that  trespass  could  or  could  not 
be  otherwise  prevented,  it  is 
murder ;  and  consequently  an 
assault,  with  intent  to  kill,  can- 
not be  justified  on  the  ground 
that  it  was  necessary  to  prevent 
a  trespass  on  property.  Ibid. 
A  man  shall  not,  even  in  de- 
fence of  his  person  or  property, 
except  in  extreme  cases,  endan- 
ger human  life  or  great  bodily 
harm.     Ibid. 

In  criminal  as  in  civil  cases,  if 
there  be  an  assault,  it  cannot  be 
justified  other  than  by  shewing 
specially  all  the  circumstances, 
which  render  the  act  rightful ; 
and  the  sufficiency  of  the  alleg- 
ed justification  is  a  matter  of 
law.    Ibid. 

It  is  a  good  defence  to  an  in- 
dictment for  an  assault  and  bat- 
tery, that  the  defendant  struck 
the  prosecutor  to  prevent  his  ta- 
king away  the  defendant's  goods 
and  chattels,  the  prosecutor  pro- 
fessing to  seize  them  as  constable 
by  virtue  of  an  execution,  but 
not  kaving  been  lawfully  ap- 
pointed a  constable.  State  v 
Brigffs,  367 

It  is  not  necessary  that  the  de- 
fendant should  have  made  an 
objection  to  the  prosecutor's  au- 
thority, at  the  time  the  assault 
was  committed.     Ibid. 

ATTACHMENT. 

Money  in  the  hands  of  the  clerk 
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of  a  coart  by  virtue  of  his  of- 
fice cannot  be  attached.  Hunt  v 
Stephensy  365 

2.  No  specific  tangible  property 
can  be  attached,  which  cannot 
be  sold  under  the  execution  after 
judgment  obtained.  JDart^  v 
Garrett,  459 

3.  The  owner  of  property  attach- 
ed is  not  obliged  to  interplead, 
though  he  may  do  so  for  the 
sake  of  convenience.  A  sale 
under  an  execution,  issuing  up- 
on a  judgment  en  an  attachment, 
only  passes  the  right  of  the  de- 
fendant   in    attachment.    Ibid. 


BAIL. 

1.  When  a  sheriff  has  arrested  a 
defendant  upon  mesne  process, 
and  taken  bail,  he  cannot  after- 
wards arrest  him,  upon  the 
ground  that  the  bail  is  insuffi- 
cient.    State  V  Brittain,       17 

2.  Where  a  writ  is  issued  against 
two  co-partners  for  a  partner- 
ship debt,  and  one  of  ibem  is 
arrested  and  gives  bail,  such  bail, 
upon  being  afterwards  compel!- 
ed  by  due  course  of  law  to  pay 
the  debt,  has  no  remedy  except 
against  the  individual  for  whom 
he  became  bail.  He  has  no  claim 
upon  the  otijer  partner.  Foley 
V  Robards,  1 77 

3.  Upon  a  writ  against  one  A.,  the 
sheriff  took  a  bond,  executed  by 
the  said  A.  and  by  one  B.  and 
conditioned  that  the  said  A.  and 
B.  should  make  thctr  personal 
appearance  &c.,  to  answer  &c., 
m}d  then  to  stand  and  abide  the 


judgment  of  the  said  court  d&c. 
Held  that  it  was  unlawful  (by 
the  act,  Rev.  Stat.  c.  109,  s.  19,) 
for  the  sheriff  to  take  such  a 
bond,  and  that  the  bond  was, 
therefore  void.  Clark  v  Walker j 

181 
4.  This  is  not  the  contract  of  bail 
in  its  terms,  nor  can  it  be  infer- 
red from  the  bond,  that  one  is 
bail  for  the  other,  but  each  is  a- 
like  bound  to  perform  the  judg- 
ment.   Ibid. 


BAILMENT. 

1.  No  length  of  possession  by  a 
bailee,  as  such,  will  tar  the  right 
of  the  bailor;  and,  if  the  bailment 
be  admitted,  during  the  long- 
est enjoyment,  a  title  in  the  pos- 
sessor cannot  be  presumed  from 
the  possesion.  Green  v  Har- 
m,  210 

2.  A  bailee  may  turn  his  posses- 
sion into  a  tortious  and  adverse 
one;  but  then  there  must  be 
some  demand  or  effort  of  the 
bailor  to  regain  the  possession, 
and  a  refusal  or  resistance  on  the 
part  of  the  bailee,  or  some  act 
must  be  done  by  the  bailee 
changing  the  nature  of  the 
possession.     Ibid. 

3.  But  the  naked  declaration  of  a 
bailee,  that  he  claimed  the  pro- 
perty in  his  own  right,  without 
any  change  of  the  possession, 
and  without  any  demand  or  wish 
to  resume  the  possession  by  the 
bailor,  although  such  declara- 
tion be  public  or  made  even  to 
the  bailor  himself,  will  not  in. 
stantly  terminate  the  bailipeot 
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and    immediately   convert    the 
possession  into  an  adverse  one. 
Ibid. 
4.  Though  a  bailee  in  possession 
may  maintain  an  action  of  deti-i 
DUB  against  mere  wrong-doersjs. 
yet   persons  who   claim   under 
the  will  of  the  alleged  bailor, 
are  not   <o    be    considered    as 
wrong-does,  against  whom  the  4 
bailee   may,    on    that  account, 
maintain    this    action    against 
them.    Ibid. 


BILLS  OP  EXCHANGE. 

Where,  upon  the  dishonor  of  a 
bill  of  exchange  or  promissory 
note,  the  endorsee  has  neglected 
to  give  the  proper  notice,  the 
drawer  or  endorser  of  the  bill  or 
endorser  of  the  note  will  still  be 
liable,  if,  after  a  knowledge  of 
all  the  facts,  which  in  law  would 
have  discharged  liim,  he  prom- 
ised to  pay  the  bill  or  note. — 
Moore  v  Tucker^  347 


5. 


BONDS. 

1.  A  paj)er  writing,  purporting  to 
be  a  bond,  signed  and  sealed  by 
a  party,  in  which  a  blank  is  left 
lor  the  sum  to  be  afterwards  in- 
serted, which  blank  is  afterwards 
filled  up  and  the  paper  deliver 
ed,  not  m  the  presence  of  the 
party  signing  nor  by  any  person 
having  authority  from  him  un- 
der seal,  is  not  the  bond  of  the 
party  so  signing  and  sealing. — 
Oraham  v  Holt,  300 

2.  Hoi  who  attempts  to  exeucute 


or  consummate  a  deed,  whether 
for  money  or  other  property,  as 
agent  for  another,  must  be  armed 
with  an  authority  under  seal. — 
Ibid. 

In  every  good  bond  there  must 
be  an  obligor  and  an  obligee,  and 
a  sum  in  which  the  former  is 
bound.     Ibid. 

A  bond,  taken  by  a  Clerk  and 
Master  of  a  Court  of  Equity  in 
pursuance  of  an  order  of  the 
Court,  and  made  payable  to  him 
and  his  successors  in  office, 
must,  on  his  death,  be  sued  upon 
in  the  name  of  his  personal  rep- 
resentative, there  being  no  act  of 
the  Legislature  requiring  bonds 
to  be  made  payable  to  him  and 
Ms  successors  im  office.  Fere- 
bee  V  Sanders,  360 
A  bond,  taken  by  one  who  is 
overseer  of  a  road,  from  a  per- 
son bound  to  work  on  the  road, 
the  consideration  of  which  is 
for  work  on  the  road  which  was 
done  by  the  overseer  but  which 
the  obligor  was  bound  to  do,  is 
not  void  on  account  of  the  con- 
sideration.     Woolard  v   Grist, 

453 


BOOK  DEBTS. 

1.  A  single  magistrate  has  a  right 
to  administer  the  book  debt  oath, 
on  a  trial  before  him.  Colbert 
v  Pier  CI/,  77 

2.  Ii  is  competent  for  a  party  un- 
der the  book  debt  law  to  swear 
to  the  price,  as  well  as  to  the  de- 
livery of  the  articles  stated  in 
his  account.    Ibid. 

3.  And  it  is  competent  for  the  op- 
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posite  party  to  cross-examine  the 
party,  taking  his  oath  under  that 
law.  both  as  to  the  articles  and  3. 
prices  charged,  with  a  view  to 
contradict  or  discredit  him,  as 
he  might  do  in  regard  to  any 
other  witness  swearing  to  the 
account,  the  party  so  swearing 
being  considered  as  a  witacss  in 
his  own  cause.  Ibid. 
4.  In  all  cases  under  the  "book 
debt"  law,  Rev.  Stat.  ch.  15,  it 
is  the  duty  of  the  party,  who 
wishes  to  prove  his  debt  by  his 
own  oath,  to  produce  the  origi 
nal  account,  when  notice  to  that 
effect  has  been  given  to  him  by 
the  other  party.  A  voluntary 
destruction  of  the  original  will 
not  authorize  the  introduction  of 
a  copy.     Coxe  v  Skeen^       443 


variation,  in  order  to  ascertain 
the  true  original  line.    Ibid. 

Where  part  ot  the  description 
of  the  boundary  of  a  tract  of 
land,  contained  in  a  grant,  was 
from  a  certain  point  <*  South 
with  A.  B's  line  310  poles  to  C. 
D's  old  corner,"  and  A.  B's  line 
did  not  reach  C.  D's  corner,  nor 
run  in  the  direction  towards  it, 
but  at  the  expiration  of  the  310 
poles  on  A.  B's  line,  you  had  to 
run  nearly  at  right  angles  to  ar- 
rive at  O.  D's  corner.  Held  that 
you  must  run  on  A.  B's  line  310 
poles,  and  then  a  straight  line  to 
C.  D's  corner,  as  by  so  doing  you 
would  best  conform  to  the  whole 
description  of  the  deed,  though 
you  would  run  two  lines  instead 
of  one  called  for.      Shults  v 

Younffi  386 


BOUNDARY. 

1.  In  all  cases,  the  effect  of  long 
and  notorious  possisssion,  as  af 
fording  presumptive  evidence  of] 
right,  is  very  powerful.  In 
questions  of  boundary,  it  is  at 
least  tantamount  to  a  general 
reputation.     Jforeum  v  Leary^ 

49 

2.  When  a  course  is  resorted  to  for 
want  of  a  better  guide  to  find 
the  terminus  or  boundary  of  a 
tract  of  land,  it  is  the  course  as 
it  existed  at  the  time  to  which 
the  description  of  the  tract  ol 
land  refers.  If  it  appears  that 
because  of  the  magnetic  varia- 
tion, that  course  is  not  the  same 
with  that  which  the  needle  now 
points  out,  it  is  the  duty  of  the 
jury  to  make  allowance  for  such 


CHEROKEE  TREATY. 

The  right  to  a  reservation  of  land 
granted  by  the  treaty  with  the 
Cherokees  in  1817,  to  each  head 
of  an  Indian  family,  choosing 
to  remain  in  this  State,  does  not 
attach  to  the  land  ceded  by  the 
Treatv  of  1835.  Sutton  v 
Jitoore,  66 


CLERKS  OF  COURTS. 

The  Clerk  of  a  Court,  having  in 
his  possession  a  bond  of  a  large 
amount,  which  had  been  depos- 
ited in  his  office  by  order  of  the 
court,  and  belonged  to  certain 
parties  to  a  suit  pending  in  the 
said  court,  transferred  the  bond 
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ta  one  Ricks.  la  part  conside- 
ration of  the  transfer,  Ricks  gave 
ttie  Clerk  a  receipt  for  a  snm  of 
money  then  in  the  hands  of  the 
Clerk  in  his  official  capacity, 
and  belonging  to  the  relators,  of  3. 
whom  Ricks  was  the  guardian. 
Afterwards,  the  amount  of  the 
bond  was  recovered  from  Ricks 
by  the  persons  to  whom  it  be- 
longed. Held,  that  under  these 
circumstances  the  receipt  of 
Rick,  the  guardian,  was  no  bar 
to  an  action  by  the  relators  on 
the  official  bond  of  the  Clerk,  to 
recover  the  money  due  to  them, 
and  which  :he  Clerk  refused  to 
pay.     Stale  v  ArringloUi     99 


CQLOR  OP  TITLE. 

A  partition  of  land,  made  by  order 
of  court  on  the  petition  of  par- 
ties interested,  is  a  ^ood  color  of 
title.  Bynum  v  Thompson,  578 


CONSTABLES. 

1.  An  action  upon  a  constable's 
bond,  for  a  breach  of  duty,  must 
be  brought  upon  the  bond  for 
the  year  during  which  the 
breach  occurred.  No  action  for 
such  breach  cau  be  sustained  on 
the  bond  given  for  the  succeed- 
ing year,  the  bonds  not  being 
cumulative.     State  v  Lackey, 

25 

2.  Where  money  has  been  collect- 
ed during  one  year,  upon  a  claim 
put  into  a  constable's  hands,  al- 
though a  demand  upon  him  to 
pay  what  has  been  so  collected 


is  not  made  until  the  next  year, 
the  breach  occurred  in  the  for- 
mer jrear,  atKi  the  sureties  for 
that  year  ate  alone  responsible. 
Ibid. 

Where  one  put  into  the  hands 
of  a  constable  for  collection  a 
note,  the  amount  of  which  ex- 
ceeded the  jurisdiction  of  a  jus- 
tice of  the  peace,  and  the  con- 
stable procured  the  maker  ta 
substitute  for  it  two  notes,  each 
within  the  jurisdiction  of  a  jus- 
tice, and  afterwards  failed  to  col- 
lect the  same  when  he  might 
have  done  so ;  Held  that  he  and 
his  sureties  were  liable  on  his 
official  bond  for  a  breach  of  du- 
ty. State  V  Stephens,  92 
S.  P.  State  V  Walker,  95 
4.  Where  the  only  evidence  of  the 
appointment  of  one  to  be  a  con- 
stable was  an  order  of  the  Coun- 
ty Court  iti  the  following  words: 
"  Ordered,  that  G.  S.  be  appoint- 
ed constable,  and  that  he  enter 
into  bond  in  the  snm  of  four 
thousand  dollars,  with  J.  O.  and 
K.  P.,  his  sureties  ;"  Held  that 
this  was  a  void  act  of  the  court, 
and  conferred  no  authority,  it  not 
appearing  that  any  case  existed 
in  which  they  could  by  law  ex- 
ercise the  power  of  appointing  a 
constable.  State  v  Briggs,  357 
In  an  action  against  a  constable 
for  not  collecting  notes  placed  in 
his  hands  for  collection,  where 
it  appears  that  the  constable,  be- 
fore suit  brought,  had  tendered 
back  the  notes  to  the  platntifT, 
and  the  debtors  were  still  good, 
the  plaintiff  is  not  entitled,  by 
reason  of  the  mere  negligence 
of  the  constable  in  not  coUecl- 
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iiiff,  to  recover  the  wholft  a! 
mount  of  the  debts,  but,  unlesisi 
he  shews  some  actual  injury  4. 
sustained  thereby,  he  is  entitlpdl 
only  to  nominal  damages.  Stale 
V  Skinner,  564 

CONTRACTS. 

1.  A.,  being  indebted  to  B.,  asfreed  5 
by  parol  to  still  to  the  lallcr  his 
equitable  interest  in  a  tract  of 
land,  which  B.  was  to  re  sell, 
and,  after  retaining  the  amount 
due  to  him,  was  to  pay  to  A.  the 
surplus  of  price  he  might  re- 
ceive beyond  such  debt.  A.  ac- 
cordingly conveyed,  and  B.  re- 
sold at  an  advance,  and  then  re-j 
fused  to  account  with  A.  fori 
such  advance.  Held  that  this| 
contract  of  B.  was  not  one  that 
came  within  the  provisions  of 
the  act.  Rev.  Stnt.  c.  50  s.  8, 
ujakiug  void  parol  contracts  for 
the  sale  of  lands.  Mussey  v 
Holland,  197 

2.  A  party  may  recover  damages 
for  a  non-compliance  with  a  pa- 
rol contract  for  the  purch:isn  of 
an  article  of  personal  property, 
though  no  earnest  was  paid,  nor 
any  actual  delivery  made,  nor 
any  special  time  appointed  for 
the  delivery  of  the  article,  or 
the  payment  of  the  purchase 
money,     Hurlburt  v  Simpson^ 

2336. 

3.  It  is  sufficient,  if  the  veudori 
tender  the  article  sold,  or  is  rea-l 
dy  to  deliver  it,  when  the  vendee 
refuses  it ;  and  if  no  particular 
time  is  fixed  for  the  delivery  or 
for  the  payment  of  the  price, 
the  law  says  ii  must  be  done 

75 


immediately,  or  within  a  reason- 
able and  convenient  time.    Ibid. 

Where  a  vendee  refuses  to  re- 
ceive the  article  sold,  the  ven- 
dor may  either  rescind  the  con- 
tract, or  may  re-sell  the  article 
and  make  the  original  vendee 
responsible  for  the  difference  in 
price.    Ibid. 

Where  A.  by  writing,  not  under 
seal,  agreed  that  "  he  was  held 
and  firmly  bound  to  B.  in  the 
sum  of  two  hundred  dollars," 
conditioned  to  be  void  provided 
the  said  A.  kept  and  maintained 
a  certain  old  negro  woman  be- 
longing  to  B.  free  from  any  ex- 
pense to  B.,  and  A.  aftewardj 
failed  to  perform  his  agreement; 
Held  that  the  $200  was  not  to 
be  considered  as  an  agreed  pen- 
alty or  stipulated  damages — that 
the  agreement  was  an  indemni- 
nity  to  B.  against  any  loss  or  ex- 
pense to  be  incurred  in  main- 
taining the  said  slave  during  her 
life — that  the  obligation  was  a 
continuing  one  on  A. — and  that 
B.  might  at  any  time  sue  A.  for 
neo-lecting  to  provide  for  the 
said  negro,  and  would  not  be 
barred  by  the  Statute  of  Limi- 
tations from  recovering  any 
damages  he  might  have  sustain- 
ed within  three  years  before  the 
commencement  of  the  suit.— 
Lane  v  Wingate,  326 

Ae{d,  further,  that  B.  was  not 
estopped,  by  a  bill  of  aale  under 
seal  from  himself  to  A.  for  a  ne« 
gro  Daniel,  in  which  he  ac- 
knowledged to  have  received  the 
price  of  Daniel  was  the  cooside- 
ration  of  the  agreement  declar- 
ed on.    Ibid. 
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7.  Where  the  agroement  was  thatj 
the  plaintiff  was  to  receive  from 
the  defendant  $59  for  liis  work, 
for  twelve  months,  "$10  to  be, 
paid  when  the  time  is  half  out, 
and  the  balance  when  the  year 


is  out ;"  and   "  if  cant 


agree, 


wrongful  to  a  third  person,  a 
contract  to  save  harmless  one, 
who  from  good  motives  did  nn 
act  for  his  employer,  which  con- 
trary to  his  expectation  happen- 
ed to  be  au  injury  to  a  thira  per- 
son, will  be  enforced.    Ibid. 


parf  and  pay  according  to  what  11.  Where  one  was  employed  un- 


he  is  worth,  not  to  bo  consider 
ed  worth  as  much  the  first  as 
last,"  and,  at  the  end  of  9  2-3 
months  they  parted,  and  the  de- 
fendant contended  that  the  plain- 
tiff was  to  receive  only  $10  fori 
the  first  six  months  and  $40  for, 
the  last,  the  court  did  not  err  in' 
informing  the  jury  that,  if  this^ 
was  the  true  construction  of  the 

I 

agreement,  thed  the  plaintiff 
was  entitled  to  recover  for  the 
time  he  served,  after  the  first  six 
months,  a  rateable  proportion  of 


der  a  promise  of  indemnity,  to 
do  an  act  which  turned  out  to 
be  a  trespass  on  another's  pro- 
perty, and  the  employer  and  the 
person  employed  were  both  sued, 
but  the  jury  found  the  former 
not  guilty,  and  assessed  dam- 
ages only  against  the  latter; 
Held  that  this  veedict  did  not 
conclude  the  person  employed, 
in  a  suit  by  him  on  the  promise 
of  indemnity,  from  shewing  the 
true  state  of  the  facts  and  the 
liability  of  the  defendant.    Ibid. 


the  $40  for  the  last  six  months.  12   In  actions  for  breach  of  cou- 


Coxe  V  SkeeUy  4-43 

8.  Where  a  ne^ro,  belonging  to 
A.,  was  sold  by  B.,  at  the  re-| 
quest  of  A's  wifo,  in  the  life-; 
time  of  her  husband,  and  the! 
price  r^ccivod  by  B,  and  after 
A's  death  B.  g:ave  his  promisso- 
ry note  to  the  wife  for  the  a- 
mount  he  had  so  received,  held 
that  there  was  no  consideration 
for  the  note,  as  the  money  be- 
longed to  A's  representatives. — : 
Bryan  v  Philpot,  467' 

9.  A  promise  to  indemnify  anoth-j 
er  for  committing  a  wilful  and  Tn 
wicked  trespass  is  not  binding. 
Ives  V  Jones^  538} 

10.  But,  where  the  object  is  appa-j 
rently  in  furtherance  ofjusticej 
and  in  the  exercise  of  a  right, 
and  the  means  are  not  in  them-, 
selves  criminal,  and  not  known 
to  the  person  employed  to  be^ 


tract,  where  there  is  no  statuto- 
ry provision  or  express  agree- 
ment of  the  parties  on  the  sub- 
ject, the  person  mjured  should 
be  reimbursed  in  damages  what 
he  has  lost — and,  if  no  loss  be 
shown  by  proof,  should  be  reim- 
bursed to  the  extent  of  the  loss 
which  the  law  presumes.  State 
V  Skinner,  564 


DEBITOR  &  CREDITOR, 

cases  where  a  demand  of  a 
claim  is  required  before  suit  caa 
be  brought,  as  against  a  consta- 
ble for  money  collected,  when 
tlie  demand  is  made  the  claim  is 
turned  into  an  ordinary  debt,and 
it  becomes  the  duty  of  the  debt- 
or to  pay  the  creditor  in  a  rea- 
sonable time.  Wills  v  Sugg,  96 
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DEEDS. 

Where,  in  n  deed  for  land,  a  life 
estate  only  is  meptioned  in  the 
premises  ^nd  habetidum,  this 
cannot  be  enlarged  into  a  fee,  ei- 
ther by  rt  warranty  in  fee  or  by 
a  covenant  for  $det  enjoyment 
to  the  grantee  and  his  heirs. — 
Snell  V  Young,  379 

Sei2  Bonds. 


DOWER.      ^^, 

The  dower  allotted  fo  a  widow  nn- 

"  ^erour  Act  of  Assembly,  must 

be  one  third  in   value,  notone3. 

third   in  quantity.     McDaniet 

V  MlcDaniel,  61, 


DEVISE.  i 

1.  In  a  devise,  before  the  act  of 
1827,  (Rev.  St.  ch.  122,  s.  11,); 
the  words  "  if  my  son  should  die! 
without  lawful  issue"unexplain-4. 
ed,  imported,  in  a  legal  sense,! 
the  failure  of  issue  at  any^  in- 
defmite  time,  wheneveH^'tnight 
happen  ;  and  the  remainder  lim-; 
it<)d  upon  such  a  contingency' 
was  void.  Brown  v  BroiaUj  134' 

2,  A.  by  will,  dated  in  December,! 
1836,  devised  and  bequeathed,, 
among  other  things,  as  follows :; 
"  The  balance  of  my  estate  to' 
be  equally  divided  between  my 
wife  and  children,"  and  in  an-j 
other  clause  "  My  wish  and  de- 
sire is,  sbpuld  citlier  of  my  chil- 
dren die,  without  leaving  an  heir, 
begotten  by  their  body  or  bodies, 
that  the  survivor  or  survivors  I. 
have  the  whole,''  and,  in  another 


clause,  "should  my  children  all 
die  withont  leaving  an  heir,  be- 
gotten by  their  bodies,  my  whh 
and  desire  is,  that  my  brother  T. 
should  heir  the  whole  of  my  es- 
tate as  allotted  to  my  children." 
The  testator  died,  leaving  three 
children,  M.  O.  and  E.  M. 
died,  leaving  a  child.  After  the 
death  of  M.,  O.  died  without  is- 
sue, leaving  E.  surviving.  Held 
that  all  the  estate  of  O.  so  dying 
became  vested  in  E.  her  only 
'^urviviug  sister,  and  that  tho 
child  of  M.  was  entitled  to  no 
share  of  it.     Skinner  v  Lamb. 

155 
A  devise  of  personal  property 
to  A.  for  life,  and  at  his  death,  tjT 
he  should  die  leaving  heirs  law- 
fully  begotten  of  his  body,  that 
the  said  property  shall  be  e- 
qually  divided  b^zrcfn  them,  is 
a  limitation yor  life  only  to  A. 
with  remainder  to  his  children 
as  tenants  in  common.  Swain 
V  Rascoe,  •. 

The  general  rule  is,  (hat  wher- 
ever words  in  a  will  would  cre- 
ate ait  estate  tail  in  land  devised, 
the  same  words  in  a  bequest  of 
chattels  will  carry  the  absolute 
estate  ;  but  an  exception  to  this 
rule  is,  where  further  words  of 
limitation  have  been  superadd- 
ed,  as  "executors,  administra- 
tors and  assigns,"  or  the  words, 
"  equally  to  be  divided,"  and  the 
like.     Jbid. 

See  Legacies. 


EJECTMENT. 

Ejectment  cannot  be  maintain- 
ed ill  this  State  upon  a  naked 
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possession,  once  had,  where 
there  is  no  presumption  of  a 
conveyance  of  the  leo^al  title,  but 
it  appears  affirmatively  to  be  in 
another  person.  Duncon  v 
Duncan^  317 

See  Possession — Color  of  Ti- 
tle. 


EMANCIPATION. 

By  the  law  of  Virginia  a  man  is 
permitted  to  emancipate  his 
slave,  by  deed,  the  emancipation 
to  take  effect  at  any  time  pre- 
scribed in  the  deed  subsequent 
to  its  date.  Held  that  where 
such  a  deed  of  emancipation  for 
a  iemale  slave  was  executed  in 
Virginia,  and  she  came  to  this 
State,  and,  before  the  day  ap- 
pointed for  such  emancipation 
to  take  eilecf,  she  had  issue,  the 
issue  so  born  were  slaves.  May- 
ho  V  Searsj  224 


EVIDENCE. 

1,  It  is  not  competent  for  a  plain 
tiff  to  give  in  evidence,  declara 
tions  made  by  a  wife,  in  the  life 
time  of  her  husband,   shewing 
his  liability  to  a  debt,  she  not 
being  shewn  to  be  the  agent  of 
her  husband,  although   she   is 
now  a  party  defendant  on  the 
record,  as  his  administratrix. — 
May  v  Little,  27 

2  VV  hen  the  vendor  of  goods,  at 
the  time  of  the  sale,  professes  to 
sell  them  to  the  vendee  in  his 
individual  character,  he  cannot, 
in  an  action  against  a  firm,  ot 


which  the  vendee  was  a  member, 
give  in  evidence  the  declara- 
tions or  admissions  of  such  ven- 
dee, that  the  goods  were  pur- 
chased for  th&  benc^  of  the  firm. 


Lazarus  v  Long, 


39 


3.  It  is  not  necessary  that  the  tran- 
script of  a  record,  containgthe 
copy  of  an  execution,  should  set 
forth  that  there  was  a  seal  to  the 
execution.     Dowdle  v  Staleup, 

45 

4.  Besides,  if  such  an  objection 
would  lie,  it  should  have  been 
taken  when  the  record  was  of- 
fered in  evidence,  and  is  too  late 
on  a  motion  for  a  new  trial. — 
IbiL 

5.  Where,  in  an  action  for  deceit 
in  the  sale  of  a  horse,  it  was 
proved  that  the  horse  went  blind 
soon  after  he  was  sold,  without 
any  subsequent  hurt  or  ill  u- 
sage ;  that  in  the  opinion  of  a 
farrier  his  eyes  were  naturally 
defective ;  that  the  defect  was 
such  as  would  not  render  the 
horse  blind  suddenly,  and  that 
the  defendant  had  bred  the  horse 
and  owned  him  till  he  was  nine 
years  old;  these  are  circumstan- 
ces the  judge  must  leave  to  the 
jury  as  tending  to  prove  the 
scienter.  He  has  no  right  to 
say  there  is  no  evidence  upon 
that  point.  Quince  v  Tinson,  47 

9,  The  only  thingthat  gives  weight 
to  the  declarations  of  a  party  to 
a  suit  in  his  own  favor,  is,  that 
they  are  made  in  the  presence  of 
the  person  interested  to  deny 
them  and  are  not  contradicted. 
Green  v  Harris,  210 

7.  A  witness,  who  is  introduced 
for  the  purpose  of  discrediting 
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another  witness  in  the  cause, 
must  profess  to  know  the  gene- 
ral reputation  of  the  witness 
sought  to  be  discredited,  before, 
he  can  be  heard  to  speak  of  his 
own  opinion  or  of  the  opinions 
of  others,  as  to  the  reliance  to 
he  placed  on  the  testimony  of! 
the  impeached*witness.  Stali^ 
V  Parks,  296 

8.  A  notice  to  take  a  deposition  on 
Sunday  is  not  good,  and  a  dep- 
osition taken  on  such  notice 
must    be    rejected.      Sloan  v 

WilUford^  307 

9.  In  this  State,  a  decree  in  favor 
of  the  next  of  kin  on  a  bill  in  E- 
quiiy  or  petition  against  an  ad- 
ministrator, is  not  admissible  ev  ! 
idence  for  the  next  of  kin  in  a 
suit  brought  by  Ihera  upon  the 
administration  bond  against  the 
administrator  and  his  sureties. — 
Nor  can  a  decree  in  favor  of  the 
administrator  on  such  a  bill  or 
petition  be  given  in  evidence  by 
him  or  his  sureties  in  such  an 
action  on  the  bond.  Governor  vi 
Carler,  338| 

10.  Where  a  merchant  renders  an! 
account  to  one  of  his  customers,| 
and  the  latter  keeps  it  wiihoutj 
making:  objection  to  any  of  its! 
items,  the  jury  may  infer  an  ad- 
mission of  its  correctness  and  a 
promise  to  pay  the  balance. — I 
Webb  V  Chambers,  374 

11.  A  motion  to  nonsuit  a  plain- 
tiff for  not  producing  books  or 
papers,  according  to  the  provi- 
sions of  the  Rev.  Stat.  ch.  31,  s. 
86,  cannot  be  made,  unless  a 
prei'ious  order  of  the  court  has 
been  obtained  for  the  production, 
of  such  books  or  papers.  Gra-] 
ham  V  Hamil(07i,  381 


12.  Where  it  appears  there  was  a 
written  contract  shewing  the 
nature  of  the  title  to  certain  per- 
sonal property  in  dispute,  the 
party  wishing  to  avail  himself 
of  that  titlej  must  produce  the 
written  contract,  or  account  sat- 
isfactorily for  its  non-production. 
Ibid. 

13.  The  declarations  of  the  de- 
fendant are  admissible  in  evi- 
dence, on  the  part  of  the  prose- 
cution, as  accompanying,  ex- 
plaining, and  characterizing  the 
acts  charged.     State  v  Huntley, 

418 

14.  In  an  indictment  against  an 
overseer  lor  the  murder  of  his 
employer,  it  is  not  competent  for 
the  prisoner  to  offer  evidence  of 
the  geneial  temper  and  deport- 
ment ol  the  deceased  towards 
his  overseers  and  tenants.  State 
V  Tilly,  424 

15.  It  is  not  competent  for  a  pris- 
oner indicted  for  murder  to  give 
in  evidence  his  own  account  of 
the  transaction  related  immedi- 
ately after  it  occurred,  though 
no  third  person  was  present 
when  the  homicide  was  com- 
mitted.    Ibid. 

to.  The  declarations  of  the  grand- 
mother of  one,  who  is  charged 
to  be  a  person  of  color,  that  his 
mother  was  the  offspring  of  a 
white  man  and  herself,  are  nojt 
admissible  evidence  upon  thnt 
question.  State  v  Walters,  4;'35 

17.  A  judgment  was  obtained  ber 
fore  a  justice  of  the  peace  a- 
gainst  A.  and  his  s;^rety  B.  B. 
paid  a  part  of  the  judgment  an4 
took  the  constable's  receipt, 
winch  receipt  he  fraudulently 
altered  so  as  to  make  the  sum 
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largfer.  Afterwards  A.  settled 
with  B.  and  repaid  him  what  ap- 
peared by  the  receipt  to  have' 
been  paid  by  B.  Held  that  on 
an  indictment  against^B.  for  the 
forgery,  A.  was  a  competent  wit- 
witness  for  the  State.   :  State  v 


order  to  support  his  title  in  a 
trial  at  law,  must  shew  by  ex- 
trinsic evidence,  that  the  return 
does  as  completely  identify  the 
land  as  it  would  have  been  iden- 
tified by  a  literal  observance  of 
the  Statute.     Ibid. 


Bateman,  474  4.  A  sheriff  may  at  his  discretion 

18.  On  the  trial  of  an  indictment  sell  land,  under  an  execution,  by 
ior  assault  and  battel^,  in  order  the  acre.  Davis  v  Abbott,  137 
to  shew  some  motive  of  resent  5.  When  he  sells  by  the  acre,  he 
meut,  on  the  part  of  the  defend-     must  have  a  survey  made  of  the 


ant,  it  was  competent  for  the 
State  to  prove  that  the  prosecu- 
tor had  said  in  the  defendant's 
hearing,  a  short  time  before, 
<'  that  no  honest  man  would  a- 
vail  himself  of  the  bankrupt 
law,"  and  then  to  prove  further 
that  the  defendant's  father  had 
previously  been  talking  about 
taking  the  benefit  of  that  act. — 
State  V  Griffis,  504 


EXECUTIONS. 

1.  An  officer  has  a  right  to  levy 
an  execution  upon  a  horse, 
though  the  owner  is  riding  him 
at  the  time.     State  v  Dilliard, 

102 

2.  The  purchaser  at  an  execution 
sale  must  shew  a  judgment,  and 
an  execution  corresponding 
thereto.  An  execution  at  the 
ipstance  of  B.  is  not  warranted 
by  a  judgment  in  favor  of  A. — 
BlancharA  v  VlancharA,     105 

3.  If  a  constable  in  returning  to 
court  a  levy  on  land,  does  not 
describe  it  as  required  by  the 
Statute,  Rev.  St  c.  46,  s.  16,  a 
purchaser  under  a  Ttniitioni 
exponas,  issued  by  the  Court,  in 


land  sold,  or  the  boundaries  so 
described  in  his  deed  to  the  pur- 
chaser, as  to  identify  the  part 

S0I4  i  ^"^  h^  i^^is^  ^®  particular 
in  describing  the  locality  of  the 
acres  to  the  bidders  at  the.  sale. 
Ibid. 

6.  When  an  officer  has  levied  a 
justice's  execution  on  land  and 
returned  it  to  court,  his  return  of 
a  copy  of  the  notice  given  to  the 
defendant,  with  his  official  cer- 
tificate that  he  has  served  it,  is 
sufficient  prima  facie  evidence 
of  such  service.     Ibid. 

7.  It  is  not  necessary  that  the 
court  in  an  order  for  the  sale  of 
land  so  returned  levied  by  the 
constable,  should  set  forth  that 
the  notice  had  been  proved  to 
them  to  have  been  previously 
given.     Ibid. 

8.  If  goods  be  taken  under  a  Jleri 
faeiaSf  they  vest  in  the  sheriff, 
and  he  may  sell  them  after  he 
has  returned  the  writ,  and  at 
any  distance  of  time.    Smith  v 


Spencer, 


256 


9.  If  he  does  not  sell,  the'plaintiff 
can  compel  him  by  a  venditioni 
exponas,  and  this  he  may  sue 
out,  in  like  manner,  at  any  dis- 
tance of  time.  Ibid. 
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10.  When  land  is  levied  on,  the'     him.     State  v  Vickj  4S8 

plaintiff  may  sne  out  a  rendi  !16.  Executions  from    justices  of 
h'ont  exponas  at  any  subsequent!     the  peace  are  entitled  to  priori- 


time,  betore  the  debt  is  satisfied, 
without  regard  to  the  year  and 
the  day,  and  without  resorting, 
previously  to  a  scire  facias. — 
Ibid, 
11.  A  sale  under  such  a  venditioni 
exponas  will  be  good  against 
the  defendant  in  the  execution, 
and  those  who  claim  under  him; 
but  the  laches  of  the  plaintiff  in 


ty,  as  between  themselves,  nc* 
cording  to  the  time  at  which 
they  came  to  the  officer's  iiands. 
Ibid, 
17.  If  an  officer  neglect  (o  levy 
first  an  execution  from  a  jus- 
tice, which  first  comes  to  his 
hands,  he  and  his  sureties  are 
liable  to  the  creditor  having  such 
execution.    Ibid. 


not  enforcing  a  sale  may  entitle;  18.  The  goods  of  a  deceased  per- 


creditors  having  younger  execu 
tions  to  be  preferred.    Ibid, 

12.  This  was  the  law  before  the  pas 
sage  ofthe  Rev.  St.  c.  31,  s.  114 
— whethi^r  altered  by  that,quere? 
Ibid. 

13.  A  County  Court  cannot  order 
an  execution  upon  the  return  of 
a  levy  on  land  under  a  justice's 


son  in  the  hands  of  an  adminis- 
trator pendente  2i7e,  cannot  be 
taken  underan  execution  against 
the  administrator  for  his  person- 
al and  individual  debt.  Sattei'- 
white  V  Carson^  649 
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execution,  unless  it  also  appears 
on  the  return,  that  there  werejAll  persons,  and  not  planters  only, 
no  goods  to   be   levied   on,  or     ore  subject   to    indictment  for 
when  it  appears  on  the  return 


that  goods  were  levied  on,though 
not  sufficient  to  satisfy   the  exe 
cution,  and  it  does  not  appear 
how  those  goods  were  disposed 
of.    Henshaw  v  Branson,  298 

14.  Where  an  estate  is  vested  in 
trustees,  and  the  purposes  ofthe 
trust  require  that  the  legal  estate 
shall  remain  in  them,  the  pro- 
perty so  conveyed  cannot  bt 
sold  under  execution,  so  as  there- 
by to  divest  the  trustees  of  their 
estate,  or  any  part  of  it.  Davis 
V  Garrett,  459 

16.  A  memorandum,  made  by  an 
officer  in  a  private  memorandum 
book,  of  the  time  of  the  levy  of 
an  execution,  is  no  evidence  for 


not  keeping  up  good  fences,  as 
required  by  the  34th  and  48th 
chopters  ofthe  Revised  Statutes. 
/State  V  Bell,  606 


FORCIBLE  ENTRY  AND 
DETAINER. 

In  a  proci^eding  by  inquisition  for 
a  forcible  entry  and  detainer,  be- 
fore a  writ  of  restitution  can  be 
awarded,  the  jury  must  find  by 
their  verdict  that  the  party,forci- 
bly  dispossessed,had  either  afree- 
hold  or  a  term  for  vears  in  the 
land,  of  the  possession  of  which 
he  has  been  deprived.  Mitchell 
V  Fletniftg,  123 
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FRAUD, 

In  an   action,  at  lanr  agfainst  the  1 . 
maker  of  a  deed,   which  he  im 
peaches  for  fraud,  iheonly  fraud 
he  can  allege  must  be  in  procur- 
ing the  execution  of  the  deed  ; 
and  therefore  evidence  that  he 
was  imposed  upon  by  the  other 
party  in  a  contract,  the  perform- 
ance of  which  this  deed,  subse 
quently  executed,  was  intended 
to  secure,  is  irrelevant  and  iuad 
missible.  Reed  v  Moore,        310 


GAMING. 

Where  a  man  is  cheated  out  of  his 
money,  though  it  is  in  playing 
at  a  game  forbidden  by  law,  he 
may  recover  back  what  he  has 
paid  from  the  person  who  prac- 
tised the  fraud  on  him.  Webb  v 
Fidchire,  48.5 

See  Indictment. 


GUARDIANS. 

When  a  guardian  of  an  infant, 
nnder  an  order  of  the  County 
Court,  sells  his  ward's  lands  for 
payment  of  the  debts  of  the  an 
cestor,  he  is  bound  to  observe 
the  same  priority  in  the  payment 
of  the  debts,  as  an  administrator 
or  executor  in  applying  the  per- 
sonal assets.    Marchant  v  San- 
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HOMICIDE. 

That  part  of  the  definition  of 
murder  expressed  in  the  terms 
"  the  King's  peace"  refers  not  to 
the  place  of  the  assault  and  death, 
but  to  the  state  and  condition  of 
the  person  slain,  as  being  or  not 
being  entitled  to  the  protection  of 
the  English  laws:  for  example, 
whether  he  be  a  subject  or  an 
alien  enemy  or  traitor  in  arms, 
or,  in  more  ancient  times,  an  in- 
fidel, or  ffuilty  of  a  prsemunire. 
State  V  Dunkley^  110 

It  is  not  error  in  the  judge  to 
tell  the  jury,  on  the  trial  of  an 
indictment  for  murder,  that  "  if 
they  believed  from  the  evidence 
that  the  prisoner  had  malice  a- 
gainst  the  deceased  on  the  morn- 
ing of  tlie  day  when  the  killing 
occurred,  and  there  was  no  evi- 
dence thai  such  malice  was  a- 
bandoned,  even  if  the  prisoner 
accidentally  fell  in  with  the  de- 
ceased, the  question  of  man- 
slaughter could  not  arise,  as  the 
malice  would  exclude  provoca- 
tion ;"  it  being  clear  from  the 
charge  that  the  malice  spoken 
oi  was  the  purpose  to  kill  or  do 
great  ht)dily  harm  to  the  de- 
deceased.  State  V  Tilhj,  A2A 
Although  a  person  may  not  go 
in  search  oforliein  waii  for  an- 
other, whom  he  kills,  yet  if  he 
has  formed  the  purpose  to  kill 
him,  and,  wit'iin  a  short  time  af- 
ter forming  and  avowing  such 
purpose,  he,  duly  armed,  meets 
the  other  by  chance,  whether  in 
public  or  in  secret,  and  slays 
him  immediately,  there  is  a  pre- 
sumption that  he  did  it  on  the 
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previous  purpose  and  erudge,  if 
there  be  no  evidence  of  a  change 
of  purpose.    Ibid. 


INDICTMENT. 

1.  Where  one  is  indicted  for  re 
fusing  to  assist  au  officer  in  se- 
curing a  person  whom  he  has 

.  arrested,  it  is  not  sufficient  to 
state  in  the  indictment  that  this 
was  an  arrest  by  lawful  author- 
ity  ;  the  authority  to  arrest  must 
be  set  forth  in  the  indictment. — 
^tate  V  Shaw,  20 

2.  The  indictment,  under  which  a 
defendant  was  brought  to  trial, 
for  trading  with  a  slave,  under 
the  75th  sect.  c.  34,  of  the  Rev. 
Statutes,  must  be  commenced 
within  twelve  months  after  the 
commission  of  the  offence,  ac- 
cording to  the  80th  sec.  of  the 
same  chapter.  It  is  no  answer 
to  this  objection,  that  another 
indictment  for  the  same  offence 
was  brought  within  the  proper 
time.     State  v  Tomliiison,    32 

3.  An  indictment  charging  a  per- 
son with  disturbing  <'  a  religious 
assembly,  commonly  called  a  7. 
quarterly  meeting  conference," 
cannot  be  supported.  State  v 
Fisher,  111 

The  indictment  should  charge  that 
the  assembly  had  met  "  for  di- 
vine worship,"  "  divine  service," 
"  religious  worship  or  service,"  8. 
or  something  of  the  same  im- 
port.   IbiA. 

4.  In  an  indictment  for  murder, 
where  the  assault  is  alleged  to 
have  been  committed  in  some 
county  in  this  State,  and  the 

7& 


death  to  have  occurred  in  nnoth* 
er  Slate,  it  is  not  necessary  that 
the  indictment  should  conclude 
against  theforvi  of  the  Statute. 
State  V  Dunkley,  116 

.  By  the  Statute  (Rev.  St.  c,  36, 
s.  16,)  no  offence  is  newly  cre- 
atedj  nor  raised  to  a  higher  of- 
fence, nor  an  additional  punish- 
ment annexed.  IMA, 
.  An  indictment,  which  charged 
that  A.  B.  did  construct  and  use 
a  public  gaming  place  in  the 
town  of  H.,  in  the  county  of  H., 
at  which  a  game  of  chance  was 
played,  and  that  the  defendant, 
at  the  said  town  of  H.  did  play 
at  the  said  game^  "  and  did  then 
and  there  bet  money  with  the 
said  A.  B.  at  and  upon  the  said 
game"  is  not  good.  It  does  not 
sufficiently  charge  that  the  play- 
ing and  betting  by  the  defend- 
ant were  at  any  public  gaming 
place.  The  words  "then  and 
there"  have  reference  only  to 
the  time  and  to  the  venue,  the 
county  of  H.,  and  not  to  the 
public  place  of  gaming  before 
mentioned.    State  v  Langford^ 

354 

An  indictment  against  an  indi- 
vidual for  permitting  a  public 
bridge  to  become  ruinous,  which 
he  was  bound  to  repair,  must  set 
forth  how  he  became  subjected 
to  the  duty  of  making  repairsr. 
State  V  King,  411 

The  offence  of  riding  or  going: 
armed  with  unusual  and  dan- 
gerous weapons,  to  the  terror  of 
the  people,  is  an  offence  at  com* 
motl  law,  and  is  indictable  ia 
this  »tate.      State  v  Huntley, 
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9.  A  man  may  carry  a  gun  for  any 
lawful  purpose  of  business  or 
amusement;  but  he  cannot  go 
about  with  that  or  any  other 
dangerous  weapon,  to  terrify  and 
alariVi,  and  in  such  manner  as 
naturally  will  terrify  and  alarm, 
a  peaceful  people.     Ibid 

10.  Where  the  comity  is  mention- 
ed in  l!ie  caption,  the  last  of  the 
words  "  then  and  there"  in  the 
body  of  the  indictment  will  be 
understood  as  referring  to  that 
county.     Slaie  v  Bell,         506 

1 1 .  Where  there  is  but  one  statute, 
an  indictment  which  concludes 
against  the  form  of  the  statutes, 
is  bad,  and,  after  conviction, 
judgment  will  be  arrested. — 
Where  there  are  more  than  one 
statute,  a  concluison  against  the 
form  of  the  statute  is  also  bad. 
State  V  Sandy,  570 


INSOLVENT    DEBTORS. 

1.  A  debtor,  arrested  upon  a  ca. 
sa,,  gives  bond  under  the  insol- 
vent debtor's  law  for  his  appear- 
ance at  the  County  Court.  On 
his  appearance,  an  issue  of  fraud 
is  made  up;  the  jury  find  the 
fraud  and  concealment  alleged, 
and  the  court  order  the  debtor  to 
be  imprisoned  till  he  makes  a 
full  disclosure  of  his  effects. — 
The  debtor  appeals  from  this 
judgment,  and  gives  bond  and 
security  for  his  appeal.  In  the 
Superior  Court  the  issue  is  again 
tried  and  found  against  the  debt- 
or, but,  upon  being  tailed,  he 
fails  to  appear :  Held  that  the 
plaintiffs  are   entitled  to  judg- 


ment asfainst  the  sureties  in  the 
appeal  bond  for  their  debt  and 
costs.     Wilkings  v  Baughan, 

86 

2.  Upon  such  an  appeal,  the  debt- 
or is  bound  to  appear  in  the  Su- 
perior Court,  as  he  originally 
was  in  the  County  Court.  Ibid, 

3.  Although  the  ca.  sa.  on  which 
the  debtor  was  arrested  may 
have  been  defective,  yet  it  is  not 
competent  for  the  sureties  to  the 
appeal  bond  to  make  that  objec- 
tion after  judgment  had  been 
rendered  against  the  principal. 
Ibid 


JUDGMENT. 

1.  An  entry  in  a  suit  "  dismissed 
at  the  costs  of  the  defendant," 
is  not  to  be  construed  as  a  re- 
traxit, or  a  judgment  upon  the 
merits,  so  as  to  bar  another  ac- 
tion for  the  same  cause.  It  is 
simply  a  judgment  of  discontin- 
uance, where  the  court  erred  in 
ordering  the  defendant  to  pay 
the  costs,  or  where  such  order 
was  made  by  consent  of  the 
parties.    Bond  v  McNider,  440 

2.  No  judgment,  but  one  on  a  re- 
traxit or  ou  the  merits,  will  bar 
a  subsequent  action.    Ibid. 

3.  It  is  only  in  actions  brought  tqv* 
on  contract,  that  the  court  caa 
render  judgment  for  interest  oa 
the  amount  found  by  the  jury. 
In  other  cases  such  a  judgment 
is  erroneous.  Satterwhite  v 
Carson,  649 

4.  Though  there  be  but  one  judg- 
ment in  the  court  below,  yet, 
where  it  consists  of  several  dis- 
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tinct  and  independent  parts,  it 
may  be  reversed  as  to  that  part, 
wherein  it  is  erroneous,  and  af 
firmed  for  the  remainder.  Ibid, 
5.  If  a  judgment  against  a  defend- 
ant is  reversed  in  this  court  as 
to  part  and  affirmed  as  to  the 
remainder,  the  defendant  is  en- 
titled to  his  costs  in  this  court. 
Ibid. 


JURORS. 

1.  Where  a  juror  was  challenged 
lor  cause,  and  it  appeared  that 
ftis  wife  was  cousin  to  the  pri 
soner's  former  wife,  who  was 
now  dead,  leaving  no  children. 
Held  that  this  was  no  cause  of 
challenge,  the  affinity  having 
ceased  with  her  death.  State  v 
Shaw,  532 

2.  The  improper  allowing  or  dis- 
allowing of  a  challenge  is  a 
ground  for  a  venire  de  novo,  not 
as  a  matter  of  discretion  in  the 
court,  but  of  right  to  the  party ; 
and  is  therefore  a  good  foimda- 
tion  for  a  writ  of  error.    J6id. 

3.  The  withdrawal  of  a  juror  from 
the  pannel  by  the  court,  without 
sufficient  cause,  is  in  law,  how- 
ever excusable  the  error,  an  ar- 
bitrary withdrawal,  for  which 
the  court  has  no  authority. — 
Ibid. 

4.  The  jurors  of  the  original  veni- 
re constitute  a  distinct  panel. — 
When  that  panel  is  perused — or 
gone  through  witfi — without 
forming  a  jury,  any  individual 
member  thereof,  who,  upon  the 
challenge  of  the  State,  has  been 
set  aside  to  see  whether  a  jury 


mic:ht  not  be  formed  from  the 
panel  without  him,  must  be 
brouo:ht  forward  and  challenged 
or  takeiii  before  the  special  veni- 
re or  tales  jurors  can  be  resort- 
ed to.     Ibid. 


JUSTICES'  JUDGMENTS. 

1.  Judicial  proceedings  before  a 
justice  of  the  peace,  are'conelu- 
sive  in  their  effects — but  they  do 
not  prove  themselves,  like  re- 
cords— parol  evidence  may  be 
introduced  to  prove  that  they 
are  void.  Carroll  v  MtGee,  13 

2.  Where  there  has  been  a  trial  on 
a  warrant  before  a  justice,  and 
the  entry  made  by  the  justice 
may  well  stand  either  for  a  non- 
suit or  a  judgment  on  the  mer- 
its, parol  testimony  to  shew  whe- 
ther the  merits  were  passed  up- 
on or  not,  is  admissible.  Jus- 
lice  V  Justice,  58 

3.  Where  a  justice  ^{  the  peace 
has  jurisdiction  of  the  principal 
question,  as  on  a  contract  to  pay 
for  certain  articles,  he  also  has 
the  jurisdiction  to  determine  ev- 
ery incidental  question,  as  for 
instance,  whether  the  condition 
upon  which  the  contract  was  to 
be  executed  has  been  periormed. 
Garrett  v  Shaw,  395 


LEGACIES. 

I.  Where  a  bequest  is  to  the  heirs 
of  S.  W.  but  that  none  of  it 
should^be  sold  but  all  kept  until 
the  said  heirs  should  come  of 
age  or  S.    W.  should  die,  held 
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that  n  payment  by  the  executor 
to  S.  W.  in  his  life-time,  though 
he  was  poor  and  required  the 
'  property  for  the  support  of  his 
family,  did  not  exhonerate  the 
executor  from  his  liability  to  the 
children  of  S.  W.  after  the  oc- 
currence of  the  etrents  mention- 
ed in  the  will.  Wallis  v  Cow- 
eU,  323 

2.  The  lapse  of  time  will  not  help 
the  executor,  when  he  admits  he 
paid  the  legacy  to  the  father,  and 
not  the  children  ;  either  as  evi- 
dence of  payment  to  the  chil- 
dren, or  abandonment  or  acqui 
escence  by  them.    Ibid. 

3.  When  a  legacy  is  given  to 
"  children"  as  a  class,  payable  at 
a  future  time,  any  child,  who 
can  entitle  itself  under  the  de- 
scription at  the  time  when  the 
fund  is  to  be  divided^nmy  claim 
a  share  thereof.    Ibid. 

4.  Where  a  testator  bequeathed  as 
follows :  "  I  lend  to  my  daugh 
ter  B.  G.  one  negm  woman  and 
her  increase  that  she  may  here 
after  have,"  held  that  this  be- 
quest was  not  void  for  uncer- 
tainty, but  that  the  legatee,  in 
order  to  identify  the  woman, 
might  shew  that  the  testator 
had  bequeathed  all  the  negro 
women  he  had,  except  one,  spe- 
cifically by  name  to  other  lega- 
tees, and  held  that  this  one,  not 
named  in  the  will,  passed  under 
this  bequest.  Lillard  v  Rey- 
nolds^ 366 

6.  Where  one,  who  claimed  a  spe- 
cific legacy,  was  permitted  by 
the  executor  to  take  itrinto  pos- 
session, upon  an  asrreement  that 
if  it  should  be  decided  he  was  not 


entitled  to  it,  it  should  be  return - 
to  the  executor — Held  that  this 
was  a  sufficient  assent  to  the 
legacy,  it  being  afterwards  de- 
termined that  the  claimant  was 
entitled  under  the  will  to  the 
legacy  claimed.  Ihii. 
Seb  Devises. 

LIMITATIONS,  STATUTES 

OP 

1.  Proof  that  the  defendant  said  at 
one  time  "  he  owed  the  plaintiff 
right  smart  of  money,"  and  at 
another,  "  he  owed  him  the  big- 
gest debt  he  owed  to  any  per- 
son," will  not  take  a  case  out  of 
the  statute  of  limitations.  Rai- 
ney  v  Link^  376 

2.  Where  A.  undertook  to  go 
to  Georgia,  S3ll  a  negro  of  the 
plaintiff  and  collect  his  hire,  and 
with  the  proceeds  pay  off,  upon 
his  return  to  this  State,  a  cer- 
tain judgment,  a  right  of  action 
accrued  to  the  plaintiff,  as  soon 
as  A.  returned  to  this  State,  and, 
instead  of  applying  such  pro- 
ceeds to  the  satisfaction  of  the 
judgment,  appropriated  them  to 
his  own  use ;  and  of  course  the 
statute  of  limitations  began  to 
run  from  that  time.      Baines  v 

Williams,  481 

3.  No  excuse  (beyond  the  excep- 
tions in  the  statute  itself,)  such 
as  the  deception  of  the  defend- 
ant, &c.  will  in  a  court  of  law 
prevent  the  statute  from  run- 
ning.    Ibid. 

LUNATIC. 

The  guardian  of  a  lunatic  cannot 
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bring  an  actioD  of  ejectmeDt,'2.  What  is  a  navigable  stream  in 


nor  any  other  action  at  law,  in 
bis  own  name,  though  the  guar- 
dian of  an  infant  may.  Brooks 
V  Brooks,  389 


MALICIOUS  PROSECUTION. 

In  an  action  for  malicions  prose- 
cution, those  facts  and  circum- 
stances, and  those  alone,  which 
were  known  to  the  proisecutor  at 
the  time  he  instituted  the  prose- 
cution, are  to  be  considered  in 
determining  whether  he  had 
probable  cause.  Any  other  facts, 
which  may  be  established  on  tlie 
trial  to  prove  the  innocence  of 
the  person   accused,  are  irrele 


this  Slate  doies  not  depend  upon 
the./^mmon  law  rule ;  but  wa- 
ters, which  are  sufficient  in  fact 
to  afford  a  common  passage  for 
the  people  in  sea  vessels,  are  to 
be  taken  as  navio^able.    Ibid, 

OFFICES. 

1.  The  Legislature  may,  if  they 
think  proper,  require  any  person 
appointed  to  an  office  in  any 
manner  prescribed  by  law  to 
serve  therein,  under  the  pain  of 
indictment  or  any  other  penal- 
ty. But  there  is  no  principle 
of  the  common  law  that  renders 
such  an  offence  criminal.  State 
V  McEnlyre,  171 

vant  to  the  question  of  proba  %  A   person,  who  undertakes  an 
hie  cause.    Swaim  v  Stafford^    office,  and  is  in  office  de  factor 
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MARRIAGE. 

The  act  prohibiting  marriages  be 
tween  white  persons  and  ^*  per- 
sons of  color,"  includes  in  the 
latter  class  all  who  are  descend 
ed  from  negro  ancestors  to  the 
fourth  generation  inclusive, 
though  one  ancestor  of  each 
generation  may  have  been  a 
white  person.    State  v  Waiters, 

455 


NAVIGABLE  WATERS. 

1.  No  person  has  a  several  or  ex- 
clusive right  of  fishery  in  any 
navigable  waters  in  this  State. 
Collins  v  Benbury,  277 


although  not  legally  appointed 
thereto,  is  bound  to  perform  all 
the  duties,  and  liable  ior  their 
omission,  in  the  same*  manner, 
as  if  the  appointment  were 
strictly  legal,  and  his  right  per- 
fect.   Ibid, 


PARTITION. 

Where  slaves  on  the  petition  of  the 
owners  have  been  ordered  to  be 
sold  for  a  division,  one  who  was 
no  party  to  the  partition  but 
claimed  by  a  lien,  under  an  ex- 
ecution against  otte  of  the  peti- 
tioners before  the  sale,  has  no 
right  to  apply  to  the  court  to 
have  the  share  of  such  petition- 
er in  the  proceeds  paid  over  to 
to  him.  Harding  in  the  mat- 
ter  of,  320 
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PARTNERS. 

1.  One  partner  cannot  biad  his 
co-partner  by  any  contract,  un- 
less it  is  in  some  iiray  connected 
with  the  partnership  business, 
or  unless  the  act  be  adopted  and 
recognized  by  the  co-partner,  or 
unless  it  be  a  bill  or  the  endorse 
ment  of  a  note,  which  the  par 
ty  taking  it  had  good  reason  to! 
believe  was  authorized  by  the 
firm.     Long  v  Carter,        238 

2.  Before  one  partner  or  his  repre- 
sentative can  sue  another  part- 
ner at  law,  the  settlement  of  the 
firm  must  be  complete  and  a  bal- 
ance struck.     Graham  v  Holt, 

300 


PLEADING  AND  PRACTICE. 

1.  An  objection  to  the  jufisdictk)n 
of  the  court  in  a  penal  action, 
because  the  action  was  not 
brought  in  the  county  where 
the  offence  was  committed,  must 
be  brought  forward  by  plea  in 
abatement,  and  cannot  be  taken 
on  the  general  issue.  Killian 
V  Ftdbrighty  9 

2.  When  an  order  is  made,  in  a 
suit  pending  in  a  court,  that  a 
r>otice  shall  issue  to  one  of  the 
parties,  the  Clerk  ia  not  bound 
to  issue  such  notice,  unless  it  be 
applied  for  in  behalf  of  the  par- 
ty who  obtained  the  order.— 
State  V  Wood,  23 

3.  On  motion  for  a  judgment  a- 
gainst  the  sureties  in  the  bond 
of  a  debtor,  given  under  the  in- 
selventdebtor's  law.  it  was  ob- 
jecled  that  the  christian  names 


of  the  plaintifTs,  were  not  insert- 
ed in  either  the  warrant,  judg- 
ment or  CO.  sa.  Held,  that 
this  was  not  a  valid  objection, 
as  the  imperfection  was  cured 
after  judgment,  by  our  Statute  of 
Amendments,  and  the  ca,  sa. 
properly  pursued  the  judgment, 
and  gave  the  officer  authority  to 
make  the  arrest  and  take  the 
bond.     Wall  v  Jarratt,         42 

4.  It  was  objected,  secondly,  that 
the  bond  was  not  made* to  the 
plaintiffs  by  their  christian 
names.  This  objection  also  o- 
vermled,  because  the  officer  lit- 
erally pursued  the  statute  in  ta- 
king the  bond,  and  the  averment 
of  the  plaintiffs'  christian  names 
in  the  motion,  is  equivalent  to  a 
similar  averment  in  a  declara- 
tion in  debt  on  such  a  bond. — 
Ibid. 

5.  It  is  not  competent  for  a  party 
to  raise  an  objection,  because  of 
the  admission  of  testimony  of- 
fered by  himself.  Justice  v 
Justice^  58 

6.  A  plea  in  abatement  to  the  c^t^- 
abititxj  of  the  lessor  of  the  plain- 
tiff in  ejectment  is  not  a  good 
plea.     Rovche  v    Williamsoxi^ 

141 

7.  Where  the  jury  in  a  special 
verdict  do  not  say  that  they  find 
in  one  way  or  theother,  accord- 
ing as  the  opinion  of  the  court 
may  be  upon  the  law,  the  verdict 
is  imperfect.    Stole  v  Wallace^ 

196 

8.  Where  a  special  verdict  is  im- 
perfect or  bad,  so  that  no  judg- 
ment can  be  given  thereon,  the 
proper  course  is  to  direct  a  veni- 
re denovo.    Ibid. 
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9.  A  bond  payable  to  A.  B.,  Gov 
ernor  of  the  State,  for  the  use  of 
the  State,  goes  to  his  successor 
in  office,  and  may  be  sued  upon 
in  the  name  of  Fuch  successor.; 
Governor  v  Welch,  249; 

10.  The  plaintiff  may  enter  a  nol- 
le prosequi  as  to  any  of  the  de 
fendants  in  an  action  upon  con- 


court  below,  to  have  been  stated 
only  in  reference  to  the  objec- 
tions there  raised,  and  will  not 
grant  o  new  trial,  where  an  ex- 
ception, as  to  the  total  want  of 
evidence,  does  not  appear  to 
have  been  taken,  either  on  the 
trial  or  on  a  motion  for  a  new 
trial.    Eeed  v  Moore,  310 


tract,  aC  any  time  before  final  I.  Where  matters  might  have  been 
judgmeufjnn  the  same  manner     offered  in   evidence  on  the  trial, 


he  is  permitted  to  do  in  an  action 
ex  delicto.  Ibid. 
11.  Where  there  were  several  de- 
fendants, and  the  process  was 
served  upon  a  part  only,  and  not 
run  out  to  a  pluries  as  to  the 
others,  and  a  declaration  accept- 
ed by  those  on  whom  the  pro- 
cess had  been  executed  and 
pleas  entered  for  them,and  when 
the  cause  came  on  for  trial  the 
defendants  insisted  that  it  was 
discontinued,  and  at  the  same 
time  the  plaintiff  moved  to  enter 
a  nolle  prosequi  as  to  those  not 
taken,  which  was  granted;  Held 


but  were  not,  they  form  no 
ground  for  granting  a  new  triaL 
IbU. 
1 5.  Where  the  damages  recovered 
in  the  court  below  exceeded  the 
damages  laid  in  the  writ  and  de- 
claration, and  the  variance  was 
not  discovered  in  that  court  but 
the  defendant  here  insisted  upon 
it  on  a  motion  in  arrest  of  judg- 
ment, the  court  permitted  ttie 
plaintiff  to  amend  the  record  by 
striking  out  the  excess  of  dam- 
ages in  the  verdict,  upon  his 
paying  the  costs  of  fhe  appeal. 
Williamson  v  Canaday,      349 


that  this  prevented  a  discontinu-'1^6.  The  language  of  a  judge  in 


ance  of  the  cause  as  to  those  on 
whom  the  process  had  been  ex- 
ecuted.    Ibid. 

12.  Where  there  are  several  de- 
fendants, and  the  process  is  exe- 
cuted on  a  part  only  and  not 
run  out  against  the  others,  this 
may  amount  to  a  discontinu- 
ance, but  after  verdict  the  error 
is  cured  by  the  statute  of  Jeo 
fails.     Ibid. 

13.  Although  it  is  erroneous  to 
submit  to  the  jury  an  enquiry  of 
fact,  as  to  which  there  is  no  ev- 
idence ;  yet  this  coirr t  will  sup- 
pose the  evidence,  as  stated  in 
the  case  brought  up  from  the 


his  charge  to  a  jury  is  to  be  read 
with  reference  to  the  evidence 
and  the  points  disputed  on  the 
trial;  and,  of  course,  is  to  be 
construed  with  the  context. — 
State  \  TiUy,  424 

17.  The  refusal  of  the  court  to  in- 
struct the  jury  upon  a  supposed 
state  of  facts,  which  does  not  op- 
pear  on  the  evidence,  constitutes 
no  error*     PeUard  v  Teel,  470 

18.  A  plea  to  the  jurisdiction*  of 
the  Superior  Court  of  W.,  which, 
after  setting  forth  that  the  pftin- 
tiff  is  not  an  inhabitant  of  the 
county  of  W.  but  is  an  inhabi- 
tant of  the  county  of  H.,  alleges 


6t2 


INDEX. 


only  ''  that  the  defendant  was  an 
inhabitant  of  the  county  of  E. 
and  not  an  inhabitant  of  any 
other  county  than  the  county  of 
E."  is  bad,  because  it  does  not 
expressly  aver  that  the  defend- 
ant did  not  reside  in  the  county 
of  W.,  but  only  states  that  fact 
in  an  ar&:umentative  way.  Mose- 
ley  V  Hunter^  543 

19.  A  plea  to  the  jurisdiction  of 
the  court  properly  concludes 
with  the  prayer,  "  whether  the 
court  will  or  ought  to  take  pir- 
iher  cognizance  of  the  plea  a- 
foresaid-"     Ihid. 

20.  Where  pleadincrs  are  not  filed, 
no  judgment  will  be  entered  in 
this  court,  ^unyon  v  Ander- 
son. 586 


3. 


person  has  possession  of  a  part, 
either  actually  or  by  virtoe  of 
the  title.  But  when  one  enters 
on  land,  without  any  convey- 
auce,  or  other  thing,  to  shew 
what  he  claims,  bis  possession 
cannot  by  any  presumption  or 
implication  be  extended  beyond 
his  occupation  de  facto.  Ibii. 
Where  one,  under  a  partition  of 
land  made  by  an  -order  of  court 
according  to  the  act  of  Assem- 
bly, rakes  actual  possession  of  a 
part  of  the  share  allotted  to  him, 
his  possession  will  be  deemed  to 
extend  to  the  boundaries  of  the 
share  so  alloted,  in  the  same 
manner  as  if  he  had  taken  pos- 
session under  a  deed.    Ibid. 


See  Judgments — Appeals — 
Recognizance — Recordari. 


POSSESSION. 

1.  The  declaration  of  a  tenant  in 
possession  of  a  piece  of  land, 
that  he  claimed  according  to  the 
boundaries  of  a  patent,  with 
which  he  cannot  connect  him- 
self by  a  chain  of  title,  is  not 
admissible  evidence  for  himself 
or  those  claiming  under  him,  to 
shew  that  his  constructive  pos- 
session in  law  extended  beyond 
his  pctual  possession  by  cultiva- 
tion, fences  &c.  Bynum  v 
Thompson^  578 

2.  If  one  enters  into  land  under  a 
Seed  or  will,  the  entry  is  into 
the  whole  tract  described  in  t4ie 


PRESUMPTION. 


A  fers-^n  who  has  acquired,  by- 
presumption  of  law,  a  lijht  to 
pond  water  on  another's  land  to 
a  certain  height,  is  not  thereby 
entitled  to  increase  the  height  of 
such  pond,  but,  if  he  does,  is  li- 
able to  the  other  in  danaages  for 
the  excess.  And  it  is  incum- 
bent on  him  who  claims  the 
privilege  to  pond  water,  to  shew 
that  that  privilege  authorized 
him  to  pond  the  water  as  high 
as  he  now  ponds  it.  Morris  v 
Commander f'  610 

See  Possession. 


PROCESSIONING. 


conveyance  prima  fade^  and  is 

so  in  reality,  unless  some  other  Under  the  processioning  act,  (Rev. 
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St&t.  C.  01,)  when  one  of  the 
parties  objects  to  the  procession- 
er's  proceeding,  theprocessioner 
must,  in  his  return  to  the  court,' 
state  *'aU  the  circumstances  of 
the  case,"  as  for  instance,  the  na- 
ture of  the  objection,  the  line  or 
lines  claimed  by  each  party,  I. 
&c.  If  he  does  not,  the  report 
is  invalid,  and  should  be  quash- 
ed.     Carpenter  v  Whitworih, 
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recognizance  to  a  justice  of  the 
peace.    Ibid, 


RECOGNIZANOES. 

!•  A  sheriff  has  no  right  to  take  a 
recognizance  to  keep  the  peace 
from  any  person,  arrested  by 
him  for  &  breach  of  the  peace, 
or  committed  to  his  custody  by  a  2. 
court  for  want  of  sureties  for 
keeping  the  peace.  State  v  Hillj 

398 

2.  A  sheriff  or  other  officer,  when  3. 
he  arrests,  as  he  has  a  right  to 
do,  for  a  breach  of  the  peace,  or 
to  prevent  a*  breach  of  the  peace, 
dbn  only  carry  the  offender  be- 
fore a  judge  or  justice  of  the 
peace,  who  may  commit  or  bail  4. 
him,  as  if  he  bad  been  arrested 
on  a  warrant.    Ibid. 

3.  Regularly  if  a  person  be  com- 
mitted by  a  court  for  want  of 
sureties  to  keep  the  peace,  and 
he  afterwards  become  able  to 
give  them,  he  should  be  taken  6. 
by  habeas  corpus  before  a  judge, 
for  the  purpose  of  entering  into 
recognizance.  And  in  our  prac- 
tice the  court  generally,  by  con|6. 
sent  of  the  prosecuting  officer, 
entrusts  the  power  of  taking  the 

77 


RECORDARI. 

The  writ  of  Recordnri  in  our 
practice  may  be  issued  to  bring 
up  proceedings  before  a  justice, 
alter  judgment  rendered,  for  ei- 
ther of  two  purposes.  The  one, 
and  the  most  usual,  is,  to  have  a 
new  trial  of  the  merits,  and  this 
is  in  the  nature  6{  an  appeal. — 
*l'he  other  is  for  the  purpose  of 
reversing  the  judgment,  because 
of  error,  and  this  is  in  the  nature 
of  a  writ  of  erro^,  or  writ  of 
false  judgment.  Leatherwood 
V  Moody,  129 

One  defendant  cannot  ask  for  « 
reversal  of  a  joint  judgment  a- 
gainst  himself  and  another. — 
Ibid. 

When  a  reeordari  in  the  na- 
ture of  a  writ  of  false  judgment 
has  been  sued  out  and  the  plaint 
rsturned,  the  petitioner  or  plain- 
tiff in  the  writ  ought  to  assign 
his  errors.  Ibid. 
If  there  be  error  in  the  proceed- 
ings, which  does  not  appear  on 
the  plaint  as  recorded,  the  coiirt^ 
upon  suggestion  and  a  proper 
case  made,  will  by  mandamus 
order  the  magistrate  to  record^  it 
more  fully.  Ibid. 
When  no  error  is  assigned  or 
none  appears,  the  proper  course 
is  to  dismiss  the  reeordari  and 
award  a  procedendo.    Ibid. 

Where  the  court  orders  the 
case  to  be  put  on  the  trial  dock* 
et,  this  is  tantamount  to  a  refu- 
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sni  to  dismiss  the  writ,  and  grant- 
ing a  new  trial.     Ibid, 


ROADS. 

1.  In  a  petition  to  turn  or  change 
a  pnbiic  road,  it  must  be  alleged 
that  the  new  rond  is  necessary. 
or  would  be  more  useful  to  the 
public— otherwise  the  petition 
will  be  dismissed.  Leath  v 
Summers  t  lOS 

3.  The  mere  appointment  of  an 
overseer  and  assignment  ol 
bands  to  a  supposed  road,  by  the 
County  Court,  are  uot  per  sed 
judicial  determination,  that  a 
public  road  be  laid  out  where 
none  before  existed.  Baker  v 
Wilson,  168 

3.  Any  inhabitant  so  assigned, 
when  sued  for  the  penalty  in- 
curred for  refusing  to  work  on 
such  road,  and  the  overseer  in- 
dicted for  not  having  the  road 
in  order,  may  shew  that  in  fact 
there  is  no  such  public  road. — 
Ibid. 


SET  OFF. 

1.  Where  a  suit  is  brought  by  the 
admistrator  of  one  intestate  a- 
gainst  the'  administrator  of  an- 
other intestate  for  a  debt  due 
from  the  intestate  of  one  to  the 
intestate  of  the  other  in  their 
life-time,  the  detendant  may  set 
ofF  a  debt  that  was  due  from  the 
plaintiff's  intestate  to  his  intes- 
tate.   Barnard  v  Jordan,    268 

2.  Where  a  suit  is  brought  against 
an  administrator  for  a  debt  due 


by  his  intestate,  he  cannot  set 
off  a  debt  due  to  himself  for 
goods  of  his  intestate,  which  he, 
as  administrator,  sold  to  the 
plaintiff's  intestate.  Ibid, 
3.  The  rule  is,  if  both  parties  must 
sue  and  be  sued  in  their  repre- 
sentative characters,  then  debts 
respectively  due  in  those  char- 
acters may  be  set  against  each 
other;  but  where  oub  of  the 
parties  m^tisl  sue  or  be  sued  in 
his  representative  character,  and 
the  other  may  sue  or  be  sued 
without  naming  him  executori 
then  the  debts,  as  being  due  ia 
different  rights,  cannot  be  set  a- 
gainst  each  other.    Ibid. 


SHERIFFS. 

1.  A  sheriff,  to  whom  a  writ  has 
been  delivered,  but  who  goes  out 
of  office  before  the  return  day  of 
the  writ,  has  do  power  to  make 
a  return  on  it,  and  therefore  is 
not  subject  to  an  amercement 
for  not  doing  so.  McLin  v 
Bardie,  407 

2.  The  sheriff  is  liable  for  a  tres- 
pass; committed  by  his  deputy 
in  seizing  the  property  of  A.  un- 
der an  execution  against  B. — 
8atterwhite  v  Carson,         549 

Ske  Executions. 


SLAVES. 

1.  An  overseer,  from  whom  a 
slave  is  retreating  against  hia  or- 
ders, has  no  right  to  shoot  him 
for  the  purpose  of  stopping  him. 
Copdand  v  Parker,  613 
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2.  A  plaintiff  has  a  right  to  recov- 
er damages  for  an  injury  done. 
by  a  defendant  to  bis  slavejjl. 
while  hired  out,  if  the  iujnry 
was  unjustifiable  and  was  of 
such  a  nature  as  impaired  the 
value  after  the  term  of  hiring 
expired.    Ibid. 

See  Emancipation. 


STATUTES. 


1.  All  the  acts  passed  at  the  same  2. 
session  of  the  lecrislature  are  to 
be  considered  as  but  one  statute. 
State  V  Bell,  606 

2.  Therefore  the  Revised  Statutes, 
passed  at  the  session  of  the  Le- 
gislature in  1836,  constitute  but 
one  statute.    Ibid, 


TENANT  AT  WILL. 


TOLL  BRIDGES. 

Although  the  County  Courts, 
in  authorizing  the  erection  of 
toll  bridges,  are  required  to  lay 
uniform  tolls  ;  yet  the  owner  of 
a  toll  bridge  is  not  obliged  to 
eoHeet  the  same  toll  from  every 
person.  He  may  levy  what  he 
chooses  from  each  person,  keep- 
ing within  the  rates  prescribed 
by  the  court,  or  rclinquisli  it  al- 
together. Saunders  v  Hatha- 
tpay,  402 

The  County  Court  of  Perqui- 
mons  has  the  saiDe  power,  un- 
der the  private  act  of  Assembly 
of  1638,  c.  11,  in  relation  to  the 
toll  bridge  over  Perquinions  riv- 
er, at  the  town  of  Hertford, 
which  by  that  act  they  were  au- 
thorized to  purchase.    IbiJL 


1. 


1.  Where  a  person  is  put  in  pos- 
session of  land  by  the  owner 
without  any  agreement  for  rent, 
and  with  an  express  provision 
that  he  shall  leave  it  whenever 
the  owner  may  require  him  to 
do  so,  he  is  not  a  tenant  from' 
year  to  year,  but  strictly  a  ten-| 
ant  at  will,  and  is  not  entitled  to 2. 
six  months  notice  to  quit.  Hum 
phries  v  Humphries,  362 

2.  A  right  to  emblements  does  not 
give  a  right  to  the  possession  or 
an  estate  in  the  lands,  but  only 
the  privilege  of  ingress  and  e- 
gress,  as  far  as  necessary  for  due 
attention  to  the  crop.     Ibid, 

3. 


TOWNS. 

Under  the  act,  to  <<  incor- 
porate the  town  of  Ruth- 
erfordton,"  the  election  for 
town  magistrate  and  commis- 
sioners must  be  held  by  the 
sheriff,  or,  at  least,  by  a  sworn 
deputy  ;  otherwise,  it  is  void. — 
State  V  McEntyre,  171 

Under  the  act  of  Assembly  of 
1840,  c.  67,  "  to  incorporate  the 
town  of  Rutherfordton,''  the  per- 
sons elected  town  magistrate  and 
commissioners,  are  not  indicta- 
ble for  refusing  to  accept  the  said 
office,  even  if  duly  elected. — 
The  aci  contains  no  such  pro- 
vision. Ibid. 
The  commissioners  of  the  town 
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of  Beaufort  hav«  autharity,  by 
an  act  of  Assembly,  to  make  or- 
dinances for  the  removal  of  pub- 
lic nuisances,  and  also  all  such 
necessary  rules  as  may  tend  to 
theJadvantage,|improvement  and 
good  government  of  the  town, 
not  inconsistent  wilh  the  lawsj 
and  constitution  of  the  State. — I 
Under  this  power,  the  commis-i 
sioners  had  a  legal  and  valid  au-l 


ber,  held  that  although  the  de- 
fendant's slaves  took  the  timber 
and  sawed  it  without  or  against 
bis  orders,  or  even  by  mistake, 
yet,  if  4he  lumber,  when  sawed, 
came  to  the  defendant's  use  ei- 
ther by  being  sold  or  otherwise 
appropriated  to  his  benefit,  how- 
ever innocently  on  his  pprt,  this 
was  a  conversion,  and  the  plain- 
tiff was  entitled  to  recover  the 


thority  to  pass  an  ordinance  to|  fvalue  of  the  timber  in'^-thisac- 

this  effect,   "that  every  hog  ati    tion.    Lee  v  McKay  f'  29 

large  in  the  said  town  should  bel 

taken  up  and  penned,  and  adver-j 

tised  to  be  sold  on  the  third  day,'  USURY. 

and    unless    the  owner  should! 

pay  tlie  charge  for  toking  up.l.  To  avoid   a  security  as  usuri- 

such  hog,  and  if  a  sale  is  effect-     ous,  you  must  shew  that  the  a- 


6d,  the  money  arising  therefrom, 
after  paying  the  charges,  will  be 
paid  over  to  the  owner  of  such 
hog."    Hellen  v  J\'*oe,  493 

TRESPASS. 

Where  two  persons  cultivated  a 
crop  of  eorn  in  a  field,  to  which 


greement  was  illegal  from  its 
origin.  If  the  taking  of  usuri- 
ous interest  be  <*o-temporaneous 
with  the  making  of  the  bond, 
or  in  the  contemplation  of  the 
parties,  the  security  will  be  void, 
although  no  usury  appears  on 
the  face  of  it.  Rhodes  v  Pul- 
lenwider,  416 

each  claimed,  but  neither  had  a  2.  If  a  loan  be  made  in  silver,  and 


title,  and  of  which  neither  bad 
the  actual  possession,  and  one 
of  them  afterwards  gathered  the 
corn,  piled  it  in  heaps,  and  left 
it  for  a  week,  he  did  not  thereby 
acquire  such  an  exclusive  pos- 
session of  the  corn  as  enabled 
him  to  maintain  an  action  a- 
gainst  the  other  for  removing  it. 
McGahey  v  Moore^  35 

See  Sheriff. 


TROVER. 

In  an  action  of  Trover  for  lum- 


the  bond  to  secure  it  is  made, 
by  a  hona  fide  agreement,  pay- 
able* in  current  bank  notes,  it  is 
not  usurious  to  include  in  the 
bond  for  such  loan  the  difference 
in  value  between  such  notes 
and  the  silver  loaned.  Jfttd. 
3.  Where  a  Bank  of  this  State  a- 
greed  to  lend  to  an  individual 
notes  of  a  Virginia  Bank,  which 
were  at  a  depreciation  in  the 
market,  below  both  specie  and 
the  notes  of  the  Bank  in  this 
State,  and  the  borrower  was  to 
give  his  note  at  ninety  days,  to 
be  discounted  by  the  Bank,  an<} 
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to  be  paid  in  specie  or  in  the 
notes  of  the  Bank  making  the 
loan ;  held  that  the  note  given 
in  pursuance  of  this  agreement 
was  void  for  usury  though  the 
borrower  stated  at  the  time  that 
he  could  make  the  Virginia 
notes  answer  his  purpose  in  the 
payment  of  his  debts  to  others. 
Ehringhaus  v  Ford^  622 

4.  Usury  consists  in  the  unlawful 
gain,  beyond  the  rate  of  six  pfr 
cent.,  taken  or  reserved  by  the 
lender,  and  not  in  the  actual  or 
contingent  loss  sustained  by  the 
borrower.  The  proper  subject 
of  enquiry  is,  what  is  the  lender 
to  receive,  and  not  always  what 
the  borrower  is  to  pay,  for  the 
forbearance,    ifttd. 


WARRANTY. 


4. 


1.  In  an  action  for  a  breach  on  a 
warranty  that  a  slave  is  of 
^<  sound  mind,"  it  is  not  necessa- 
ry for  the  plaintiflf  to  shew  that 
the  slave  was  an  idiot  or  a  lu- 
natic at  the  time  of  the  warranty. 
It  is  suflScient  to  shew  that  he 
had  been  a  lunatic,  though  in  n 
lucid  interval  at  the  time  of  the 
warranty,  and  his  insanity  af- 
terwards returned  ;  or  to  shew, 
that  he  was  of  so  weak  an  un- 
derstanding and  possessed  so 
dim  a  reason,  as  to  be  unable  to 
comprehend  the  ordinary  labors 
of  a  slave  and  perform  them 
with  the  expertness  that  is  com- 
mon to  his  class.  Sloan  v  WiU 
liford^  307 

2.  The  principal  is  bound  by  a 
warranty  ipode  by  his  agent  in 


the  sale  of  a  chattel.    WUliam- 
son  V  Canaday,  349 

Where  in  an  action  for  a  breach 
of  a  warranty,  that  a  slave  was 
sound  at  the  time  of  his  sale  by 
the  defendant  to  the  plaintiff,  it 
appeared  that  he  had  taken  the 
infection  of  the  small  pox,  of 
which  disease  he  soon  afterwards 
died — Held  that  it  was  not  error 
in  the  Judge  to  tell  the  jury  that 
they  might  take  the  price  giv«n 
for  the  slave  as  a  measure  of 
their  damages,  there  being  no 
objection  taken  to  this  instruc- 
tion on  the  trial,  the  slave  hav- 
ing been  a  total  loss  to  the  plain« 
tiff  and  the  price,  without  any 
evidence  to  the  contrary,  being 
considered  the  market  value  of 
the  slave.     Ihid. 

Nor  was  it  error  in  the  Judge 
to  inform  the  jury  that  in  such 
a  case  they  might  include,  in 
their  assessment  of  damages,  in- 
terest on  the  principal  sum.*— 
Jbid. 


WILLS. 


I. 


y^ 


2. 


n 


Courts  of  probate  are  not,  like 
courts  of  law,  under  an  abso- 
lute inability  to  reform  ther  judg- 
ments after  they  have  been  ren- 
dered ;  and  therefore  applica- 
tion for  relief  agninst  any  of 
their  judgments,  tnny  be  mnde 
to  courts  in  which  they  were 
rendered.  Edwards  v  Edwards^ 

82 

But  when  the  sentence  of  such 

a  court  has  been  regularly  pro* 

ounced,  it  will  not  be  set  aside 

or  vacated,  except  under  such 
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circumstances  as  would  induce 
a  court  of  equity  to  order  a 
judgment  at  law  to  be  set  aside, 
and  the  matter  to  be  re-tried. — 
Ibid. 

3.  Where  a  will  was  offered  by  the 
executor  for  probate  in  the 
County  Court,  and  a  eaveat  en- 
tered, and  the  jury  found  in  fa- 
vor of  the  caveators,  upon  which 
the  executor  was  about  to  ap- 
peal, but  declined  to  do  so  upon 
the  assurance  of  the  caveators, 
that  if  the  widow  of  the  testator 
did  not  assent  to  certain  terms 
they  proposed,  the  verdict  might 
be  set  aside  and  a  new  trial  had, 
and  the  widow  refused  her  as- 
sent to  these  terms :  Held,  upon 
the  petition  of  the  widow,  that 
the  sentence  of  the  County  Court 
against  the  will  should  be  re- 
voked, and  the  will  re-propoun- 
ded for  probate.     Ibid. 

4.  By  the  ecclesiastical  law  of  En- 
gland, and  under  our  law  before 
the  act  of  1840,  a  paper  writing 
purporting  to  be  the  last  will  of 
a  decedent,  which  it  was  proved 
he  declared  to  contain  his  wishes 
as  to  the  disposition  of  his  pro 
perty,  but   which  he  was  pre 
vented  from  either  signinsr,  pub 
lifihing,  or  having  attested  by  the 
sudden  visitation  of  God.  was  a 
good   will  as   to   personally. — 
Gaskinsv  Gaskins,  158 

5.  And  though  some  short  time 
may  elapse  between  the  period, 
when  it  was  in  his  power  to  have 
execufed  formally  such  paper 
writing,  and  that  when  he  was 
incapacitated  by  the  visitation 
of  providence,  yet  if  such  de 
lay  proceeded  merely  from  con 


venience  and  not  from  any  hes- 
itancy as  to  the  dispositions  he 
wished  to  make,  or  any  desire  to 
make  changes  therein,  the  paper 
writing  is  a  good  will.     Ibid. 

6.  A  general  probate  of  a  will, 
containing  dispositions  of  realty 
as  well  as  personalty,  is  presum- 
ed, if  on  its  face  the  will  pur- 
ports to  have  been  executed 
with  the  ceremonies  ^necessary 

« to  pass  lands,  and  unless  some- 
thing is  shewn  to  remove  the 
presumption,  to  have  been  a 
probate  of  it  both  as  to  real  and 
personal  property.  Morgan  v 
Bass.  243 

7.  And  in  the  case  of  an  unattest- 
ed will  which  may  pass  realty, 
if  in  the  testator's  hand-writing, 
&c.  (according  to  the  act,  Rar. 
St.  c.  122,  s.  1,1  when  it  appears 
from  the  record  that  the  will  was 
proved  both  as  to  real  and  per- 
sonal estate,  it  must  be  intended 
that  all  the  requirements  to 
render  an  unattested  will  effec- 
tual for  the  devise  of  lands,  had 
been  shewn  to  the  satisfaction 
of  the  court.    Ibid. 

8.  But  from  a  general  probate  of 
an  upattested  instrument  as  a 
will,  such  a  legral  inference  does 
not  arise.    Ibid. 

9.  An  instrument,  which  has  once 
been  proved  as  a  will  of  person- 
alty, may  be  subsequently  pro- 
pounded as  a  will  of  real  estate. 
Ibid. 

10.  When  a  will  is  found  among  a 
deceased  person's  papers,  imme- 
diately after  his  death,  in  a  mu- 
tilated condition,  the  presump- 
tion of  law  is,  that  the  act  of 
mutilation  was  done  by  him  in 
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his  life-time,  and  for  the  purpose 
of  revocation.  Bennett  v  Shet*- 
rod,  303 

11.  The  same  presumption  arises, 
where  the  repository  of  the  will  1. 

.  was  equal!  y  accessible  to  a  stran- 
ger and  to  the  deceased  in  the 
life  time  of  the  latter.     Ibid. 

13.  But  no  such  presumption  a- 
rises,  but  rather  the  contrary  is 
to  be  inferred,  when  the  will  is 
not  .foimd  mutilated  until  two2r 
days  after  the  death  of  the  testa- 
tor— when  in  the  meantime  it 
has  been  under  the  control  or  in 
the  custody  of  one  interested  to 
defeat  it,  and  who  refused,  when 
it  was  first  demanded,  to  produce 
it,  and  did  not  then  allege  that 


the  will  was  mutilated.     Ibid, 
WITNESS. 

Where  a  witness  alleffes  that 
he  was  unable  to  attend  court, 
this  inability  must  be  decided  by 
reference  to  the  modes  of  travel- 
ling, which  are  in  use  in  the 
community.    Eller  v  Roberts^ 

11 
If  modes  of  conveyances  to 
the  court|  which  are  not  im- 
practicable, exist,  and  nothing 
is  shewn,  on  the  part  of  the  per- 
son summoned,  that  these  were 
not  within  his  power,  his  non- 
attendance  cannot  be  attributed 
to  inabilily.    Ibid. 
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